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STATUS OF FORCES AGREEMENTS 


WEDNESDAY, JULY 13, 1955 


House or RepresENTATIVES, 
ComMITTEE ON Foreign AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to call, in room G-3, United States 
Capitol, at 10:48 a. m., the Honorable James P. Richards (chair- 
man) presiding. 

Chairman Ricnarps. The committee will come to order. Ladies 
and gentlemen, this morning we will take up House Joint Resolution 
309, introduced by our colleague, Congressman Bow from Ohio. I 
want to tell you that we are delighted to have you here this morning. 
We will be glad to hear from you in support of your resolution at this 
time. 


STATEMENT OF HON. FRANK T. BOW, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 


Mr. Bow. Thank you very much, Mr. Chairman. I have a state- 


ment which I would like to read. 

Chairman Ricuarps. All right, sir. 

Mr. Bow. I appreciate this opportunity to appear before you and 
present the case in support of House Joint Resolution 309, which I 
introduced on May 18, 1955, and the number of similar resolutions 
offered by my colleagues. 

This resolution seeks the revision of the Status of Forces Agreement 
so that foreign countries, which are parties to this agreement, will not 
continue to ee criminal jurisdiction over American Armed Forces 
personnel stationed within their boundaries. 

The Status of Forces Agreement, more properly designated as a 
“treaty,” was signed at London on June 19, 1951, after being under 
negotiation since early in 1950. It was ratified by the President of 
the United States on July 24, 1953, under advice of the Senate given 
on July 15, 1953. 

The countries now bound by this-agreement are Belgium, Canada, 

Denmark, France, Greece, Iceland, Italy, Luxembourg, The Nether- 
lands, Norway, Portugal, United Kingdom, Turkey and the United 
States. 
_ On September 28, 1953, an agreement was signed in Tokyo, cover- 
ing the status of United States’ forces in Japan, which agreement con- 
tains the same provisions as the original Status of Forces Agreement 
with the preceding countries. This agreement was made in compli- 
ance with the terms of the Security Treaty with Japan which had been 
ratified earlier in 1952. 
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In due course, Germany will be added to this list. 

House Joint Resolution 309 refers particularly to article VII of the 
Status of Forces Agreement, which gives criminal jurisdiction over 
American military personnel stationed within the respective countries. 
1 assume that all of you are familiar with this article VII, but I am 
submitting the full text as part of the record of this hearing. (See 

. 259. 

I wat your attention to section 2-b of article VII, which provides 
that the authority of the receiving state shall have the right to exer- 
cise exclusive jurisdiction over members of our forces or civilian com- 
ponents and their dependents with respect to offenses punishable by 
the law of the receiving state but not by the law of the sending state; 
and that under section 3-b the authorities of the receiving state have 
the primary right to prosecute our soldiers for offenses which may be 
punishable Hap <a the laws of our country as well as the laws of the 
receiving country. 

These provisions abrogate the basic constitutional rights of our 
American soldiers serving on foreign soil. 

This treaty repudiates one of America’s oldest and finest traditions 
—that the American flag and the American Constitution follow our 
soldiers wherever they go. It repudiates the principles of international 
law, which were universally recognized before our Chief Justice 
Marshall so clearly enunciated them in 1811, in the case of The 
Schooner Exchange v. McFaddon (11 U.S. 116). The Supreme Court 
held in this case that the Eachange, as a public armed vessel of a 
friendly power, entered a port of our country upon an implied promise 
of exemption from the justice of the local courts. The Chief Justice 
likened the armed public vessel to a public armed force entering the 
territory of another nation with the latter’s permission, and said, in 
effect, that the armed forces of a friendly nation stationed within the 
territory of another, with the latter’s permission, are not subject to the 
local laws of the host country, but are subject only to the laws of their 
own country. The fact that Chief Justice Marshall had amet 
precedent for his statement of international law has been generally 
ignored in discussions of this subject. 

Two other cases decided by the Supreme Court, after the Civil War, 
followed this-decision with approval. In Coleman v. Tennessee (97 
U.S. 509), the Court said: 


It is well settied that a foreign army, permitted to march through a friendly 
country or to be stationed in it by permission of its government or sovereign, has 
exemption from the civil and criminal justice of the place. 

The same dicta is found in Dow v. Johnson (100 U. S. 158). In 
Tucker v. Alewandroff (183 U.S. 424), decided partly upon the author- 
ity of a treaty between this country and Russia, the Court discussed 
the case of the Xxchange at length, and with approval. 

In Chung Chi Cheung v. The King (1939 A. C. 160), Lord Atkin, 
speaking for the Judicial Committee of the Privy Council, called Chief 
Justice Marshall’s opinion, in the case of the Zachange: “a judgment 
which has illumined the jurisprudence of the world,” and concurred 
fully in the general principle that the armed forces of one power, 
allowed by another to enter its territory, enjoyed an immunity from 
the local courts, although he held in the case before him that the 
Chinese Government had waived that immunity. 
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In the Casa Blanca case the Permanent Court of Arbitration at 
The Hague (1909), recognized the exclusive jurisdiction of the officers 
and military tribunal of a nation over its own troops in a friendly 
foreign country. 

Many authoritative writers on international law have enunciated 
the same doctrine as laid down by Chief Justice Marshall, including 
several English writers, French, Dutch, and Latin American 
authorities. 

These cases I have mentioned did not depend on any treaty or 
exchange of diplomatic notes, but upon the theory that the exemption 
of friendly foreign troops from the jurisdiction of the courts of the 
nation in which they were, was a principle of the unwritten law of 
nations. 

It is, therefore, inexplicable that our State Department should 
abandon such principles when considering the status of our own 
forces abroad. 

On of the arguments advanced by representatives of the State De- 
peas in favor of the ratification of the agreement, in hearings 

efore the Senate Foreign Relations Committee, was that the rights of 
our soldiers had already been surrendered to foreign powers by a 
number of secret executive agreements, and that the provisions of 
this treaty were an improvement over such existing agreements. Thus 
was disclosed a violation of the constitutional law of our land which 
vests in Congress the sole power “to make rules for the Government 
and regulation of our land and naval forces,” which apply outside 
as well as inside the limits of continental United States. This provi- 
sion of the Constitution has never been changed and the execution 
of such secret agreements is a usurpation by the State Department 
of the power of Congress. 

These various agreements were claimed to be classified so their terms 
are not a part of the hearings, but if it is conceded that the present 
treaty was an improvement, then consider how callously the rights of 
our servicemen must have been treated in these secret agreements. It 
is not disclosed how the treaty is better, but even if an improvement, 
in my opinion, it is still wrong. A lesser wrong does not make a right. 

Under its constitutional power the Congress established a Uniform 
Code of Military Justice and included a uniform code of procedure 
for the trial of military personnel, both at home and abroad, which 
is still in full force and effect. 

Every enlisted man takes an oath that he will obey the orders of 
the President of the United States and the orders of the officers ap- 
pointed over him according to regulations and the Uniform Code of 
Military Justice. 

The United States Manual of Courts Martial of 1951, which is still 
in effect, and a copy of which may be purchased from the Government 
Printing Office—I have one here which I purchased just last week—- 
states in paragraph 12, as follows: 

Under international law, jurisdiction over members of the Armed Forces of 
the United States or other sovereign who commit offenses in the territory of a 
friendly foreign state in which the visiting armed force is by consent quartered 
or in passage remains in the visiting sovereign. 

As I stated, that is still in the manual, which cen be purchased from 
the Government Printing Office, from which I received one last week. 
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which states that the man shall be free from the criminal jurisdiction 
of the foreign nation. 

Thus we have our men obligating themselves to abide by the regu- 
lations and the Uniform Code of Military Justice, particularly exem- 
plified by this manual on courts-martial, containing a paragraph 
which, although stating a correct rule of international law, yet has 
been flouted and superseded by the Status of Forces Treaty and sun- 
dry secret agreements. 

I might add here that there are in effect today secret executive agree- 
ments with countries not a party to the North Atlantic Treaty Organ- 
ization, entered into in violation of this constitutional provision, and 
of the terms of which we are kept in ignorance. Under these agree- 
ments our soldiers all over the world have been surrendered to the 
criminal jurisdiction of other countries without regard to whether or 
not such jurisdiction will be exercised in accordance with the constitu- 
tional rights which our soldiers should have. 

The speculation is not pertinent to the resolution before us, but, 
one may wonder if Russia or Communist China, in their disregard for 
the rights of our American soldiers, enjoy the protection of some secret 
agreement. 

Department of Defense statistics relative to the exercise of criminal 
jurisdiction by foreign tribunals over persons subject to the United 
States military law for the period of January 1, 1954, through No- 
vember 30, 1954, show that 7,416 members of our Armed Forces had 
been subjected to foreign jurisdiction throughout the world, of which 
3,720 cases were within the jurisdiction of NATO countries, so that 
there were almost as many men, during that period, prosecuted under 
the agreement with Japan and various secret agreements, as were 
prosecuted under the Status of Forces Treaty. I have sought to have 
this information brought up to date, but at the time of preparing 
this statement I had not yet received the report from the Defense 
Department which this committee may now have. 

Al statistics and statements emanating from the Defense Depart- 
ment seeking to minimize the overall effect of the Status of Forces 
Treaty, will never justify the execution of this treaty or sundry secret 
agreements consenting to the abandonment of the constitutional rights 
of members of our Armed Forces. If the surrender of such rights 
had been proper or had been necessary it would not now be so im- 
portant to try to excuse it by throwing the dust of statistics into the 
eyes of Congress. 

I do not believe the Defense Department has ever been happy with 
the Status of Forces Agreement. On March 29, 1955, General Hick- 
man, appearing before a subcommittee of the Committee on Armed 
Forces of the United States Senate said: 

It is the position of the Department of Defense that the jurisdictional ar- 
rangements prescribed by the NATO Status of Forces Agreements is to be con- 
sidered only as an acceptable minimum. We would like to try them all, keep 
them all within the military conclave. Accordingly, the United States au- 
thorities have, wherever possible, sought to extend their jurisdiction over per- 
sons subject to United States military law in the NATO countries by bilateral 
understandings or agreements. Pursuant to such agreements and understand- 
ings the United States military authorities now exercise an exclusive criminal 
jurisdiction over all persons subject to United States military law (except na- 


tionals or residents of Greece) who are stationed in Greece, which is a country 
that has ratified the Status of Forces Agreement. 
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The general indicated that there were other bilateral agreements 
under negotiation. 

Another representative of the Department of Defense also said: 

As a matter of policy, the executive branch has undertaken to obtain addi- 
tional safeguards over and above those provided under the NATO Status of 
Forces Agreement wherever possible, either by supplementary agreements or 
by working out practical operating arrangements between the commanders in 
the field and the local authorities. 

We have conducted and still are conducting extensive negotiations to attain 
these policy objectives. 

This would indicate a desire for revision on the part of the Depart- 
ment of Defense and a recognition that a request for revision is proper. 
House Joint Resolution 309 asks the President to seek this revision 
from all NATO countries, simultaneously, and not separately. 

I believe the Defense Department has actually been placed in a false 
position. After having this treaty, and sundry agreements, imposed 
upon it by the State Department, the Defense Department is left with 
the unhappy task of supporting and justifying the action. 

It has occurred to me that the Senate Foreign Relations Committee 
did not have all the facts properly presented to it in the hearings 
regarding this treaty, and that some of the Government witnesses, in 
turn, had been misled or misinformed by others who were in the State 
Department or Defense Department when these agreements were 
worked out—in an effort to vindicate their actions or to cover up and 
ratify the prior secret agreements. ‘The committee was also con- 
fronted with the argument of fait accompli, which has become a 
working tool of bureaucracy. 

I oar your attention to the exclusive jurisdiction given a foreign 
country for offenses relating to the security of that state which is 
defined as “treason or sabotage, espionage or violation of any law 
relating to official secrets relating to the national defense of that 
state.” If a foreign state has a law making it a security offense to 
make a public statement critical of the government of that country, 
any uninhibited American boy drafted into our armed services and 
ordered to that country, accustomed to the rights of free speech as 
we have them, might readily find himself punishable for some inno- 
cent remark under the laws of that foreign country. In fact there 
may be many acts in countries throughout the world defined as offenses 
under their laws which are not offenses in our country. Particularly, 
such offenses which might seem to be somewhat political, or offenses 
against the government of that country. 

Whoever in the State Department negotiated this treaty ignored 
completely the provisions of our Bill of Rights. It is true that in 
section 9 of article VII you will find a list of seven things which pre- 
sumably protect the member of the Armed Forces, or civilian compo- 
nents or dependents who happen to be under prosecution. If you 
read them rapidly you might think that protection has been given to 
cur people, but you will find no provision requiring an indictment, 
or trial by jury, or public trial. No right to bail. No protection 
against double jeopardy. No protection against self-incrimination. 
No right of appeal. No prohibition of excessive fines or cruel or 
inhuman punishments. The accused does not have the protection of 
a presumption of innocence. He might be found guilty by less than 
a preponderance of the evidence. A confession procured by any 
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means, however irregular, including force and duress, may be used 
against him. 

Our diplomats, snug and smug within their cloak of diplomatic 
immunity, did not mind sacrificing our American soldiers in this way. 
The high brass of our Armed Forces would probably never be arrested, 
prosecuted, or imprisoned by a foreign court, so they accept the recom- 
mendations of those diplomats. The provisions of that treaty will 
never reach any Member of the United States Senate who, by reason 
of misinformation, misrepresentation, or ignorance on the part of 
the Government witnesses advising them, voted to advise the President 
to ratify the treaty. But, the provisions of the treaty have reached 
and affected Richard Keefe and Anthony Scaletti, of whom you have 
no doubt already heard; and the loss of the constitutional safeguards 
which I have mentioned before has practically convicted Jose E. 
Montijo of the charge of murder—even before he is tried. 

It has been difficult to secure information concerning the Montijo 
case because originally the Chief of the Allied Air Forces in Europe 
imposed a rigid censorship, and such information as was given seeped 
out through a public relations officer of Great Britain. It appears 
now that Montijo and two other members of the Air Force became 
involved in an altercation with a young Frenchman by the name of 
Mallet, over the attention paid by Mallet to a French girl who 
Montijo proposed to marry. One version of this case is that Mallet 
and his friends attacked Montijo and that in the fight that ensued, 
in order to defend himself, Montijo inflicted wounds from which 
Mallet subsequently died. I do not condone this killing in any respect. 
But, if it is true that Montijo acted in self defense he should have an 
opportunity to prove it as part of his defense, and I feel confident that 
in this case, under the procedure in French courts, he will never have 
this opportunity. He has already been tried and is being tried pub- 
licly by an extensive newspaper campaign, and it is entirely possible he 
will have assigned to him, as his attorney, a Frenchman who is a 
Communist or a Red sympathizer. Also, he may be tried before a 
judge with similar connections. 

If you think my opinion of French justice is unwarranted, I would 
like to have you consider the article appearing in Time magazine on 
February 14, 1955, which I am sure was not written with the Status 
of Forces Treaty in mind. It described what happens to Frenchmen 
in French courts. With the hostility there is against America, why 
expect different or better treatment. The article, entitled, “Justice 
on Trial,” is submitted as part of the record herein because it so 
graphically described the actual procedure, rather than theoretical 
practice. The article quotes one French expert as saying, “We run 
our courts to convict the guilty, not to acquit the innocent.” 

I should like to have been able to read that entire article to the 
members of this committee. I urge them to read it. We will submit 
it for the record, which is a complete story of the manner in which 
trialsare held. (Seep. 11.) 

It has been Pe ath as a virtue of this treaty that the provisions 
thereof are reciprocal and we, of course, have secured the right to try 
members of the armed forces of other nations party to the agreement, 
stationed in our country. What is the effect of this reciprocity ? 

In America any spy, subversive or criminal of whatever kind, which, 
of course, would include members of armed forces, is guaranteed a 





























STATUS OF FORCES AGREEMENTS 7 


fair jury trial in open court. He can invoke the fifth amendment, and 
refuse to testify, and heap abuse upon official representatives of our 
Government. All of the protections of our Constitution are afforded, 
but an American soldier who is drafted and forced to serve abroad 
can now be arrested on trumped-up charges by foreign police officers, 
or upon the accusation of a Communist conspirator or sympathizer ; 
be questioned by any methods they care to use; held in prison for an 
indefinite period awaiting trial; tried in secret without a jury, with- 
out the safeguard of a presumption of innocence; sentenced and pun- 
ished possibly by some cruel and inhuman punishment. It is possible 
that no representative of our Government would be present at his trial 
since he is only entitled to such a representative when the rules of the 
court so permit. 

You must remember that we have the same kind of an agreement 
with Japan as with the NATO countries respecting the status of our 
troops. Also, please remember, after the last war Japan was not an 
ally, but in the position of a conquered country. In spite of our oc- 
cupying the position of conquerors who should have been able to insist 
on their troops enjoying at least the same privileges as they would 
have in their own country, we tossed those rights and privileges away 
and have placed our soldiers at the mercy of a hostile, conquered 
people. It is well-known that as soon as the peace treaty with Japan 
was signed the country was flooded with derogatory, defamatory, and 
hostile literature and propaganda, including many motion pictures, 
carrying the communistic anti-American line. What type of justice 
do you expect to be meted out to our soldiers under these conditions ? 
The whole procedure is analogous to setting up a court of prisoners to 
try their guards for such offenses as their whims may dictate. 

I might say to the committee that during the last war I served as a 
war correspondent in the South Pacific. I know something about the 
treatment of American soldiers and prisoners by the Japanese. I 
would hate to think that the same people who perpetrated some of the 
offenses against our troops are now going to be those who will try 
them and prosecute them in Japanese courts. 

As to the idea that our diplomatic representatives drove a hard bar- 
gain in securing the right to try members of the armed forces of other 
nations in this country in exchange for turning our soldiers loose at 
the mercy of those foreign countries, what measure of reciprocity is 
there in subjecting hundreds of thousands of our soldiers to the forms 
of justice which may be meted out to them, when, at the most, there 
are no more than 12,000 soldiers of all the foreign nations in this 
country during a year, and possibly not more than 4,000 at any one 
time. 

It is conceded by the Defense Department that most of the members 
of foreign armies in this country are here for training purposes and 
are, therefore, not members of a military component and do not come 
under the terms of this treaty. Furthermore, this country has never 
objected, and did not object prior to the enactment of this treaty, to 
any foreign country keeping and enforcing criminal jurisdiction over 
members of its armed forces. 

On June 30, 1944, we adopted a law entitled “An act to implement 
the pen arnrtaee of service courts of friendly foreign sovereigns within 
the United States,” which act was solely for the purpose of assisting 
foreign nations in maintaining their criminal jurisdiction and implied 
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the existence of such jurisdiction without legislation or treaty. We 
have never been interested in prosecuting soldiers of foreign nations. 
We do not have the hostile feeling toward our allies or the nations we 
hope to call our friends that would dictate the urge to prosecute. 

Our Defense Department is hard put at times to minimize the 
actual effect of this treaty upon our soldiers abroad, and to try to 
make everything look good and fair and just and reasonable. The 
Department will furnish statistics showing a large number of offenses 
committed throughout the world since ame 1, 1954, stressing 
the fact that foreign courts waived their jurisdiction in many of these 
cases, and that where foreign courts retained jurisdiction, what seems 
to be a comparatively small number were sentenced to confinement. 
They also say that some of these sentences were suspended. It is 
admitted that as of February 10, 1955, there were 58 American soldiers 
imprisoned throughout the world. I do not care if this number seems 
to be only a few of those who were first arrested and charged with 
offense. As long as only one American soldier can be subjected to 
the criminal jurisdiction of a foreign court, without the constitu- 
tional safeguards which he is told by the United States Courts-Martial 
Manual go with him, then this treaty is wrong and should be 
modified. 

The public was reassured on June 9, 1955, by Defense Secretary 
Wilson as to the results of this treaty, when he reported to an 
Armed Services Committee of this Congress that only one American 
soldier, thus far, has been given an unfair trial by a friendly country. 
It would seem either that Mr. Wilson had been misinformed or the 
report of his statement is incorrect. 

The case which he reported was that of a private in France who 
was fined $36 by a court at Orleans, France, for allegedly pushing a 
Frenchman off a bicycle. It was stated in his report that the case 
was carried to the French Ministry of Justice, and that a correction 
had been made of the errors committed by the French court and his 
fine refunded. Isn’t it rather absurd to say that this one case is the 
cnly one in which a miscarriage of justice might have occurred, par- 
ticularly when you consider the procedure in French courts which 
was reported in Time magazine, which I have referred to before. 

The Defense Department apparently has ignored the thousands of 
eases where Americans perhaps paid fines in minor cases, under the 
impression that it was the best thing they could do under the circum- 
stances, since they had no protection from our Government as to 
their constitutional rights; and have ignored other cases where the 
accused or convicted did not complain because he feared such com- 
plaint would only result in increasing the animosity of a court and 
the severity of his sentence. 

The report of the Secretary also stated that American servicemen 
tried in foreign counts are provided with legal aid to make sure their 
rights are protected, but the report did not state that the only rights 
left to be protected were such as the foreign court might deign to 
recognize and that the legal aid was not American legal aid, but 
would be some local attorney appointed by that court, and in many 
cases subservient to the court. The report further claimed that Amer- 
icans convicted and sentenced to jail are also given the protection of 
the United States Government. To my mind, that is an obvious mis- 
statement, since there is no protection left to a United States soldier 





aii 




















STATUS OF FORCES AGREEMENTS 9 


who has been tried and convicted under this treaty. Once convicted 
his rights as an American are gone. 

American officials are said to inspect foreign prisons and determine 
that Americans are receiving the food, medical aid, clothing, and 
health and comfort provisions they would receive in this country. 
When you consider that the housing conditions generally in many 
European countries are not comparable to ours, how can you expect 
the prisons to be comparable to ours? Or, how can you force any 
foreign government to provide the same facilities ? 

In Japan, for instance, the system of heating in prisons is very 
inadequate. Some of the factories in which the prisoners are made 
to work long hours, are heated in winter. However, no heating is pro- 
vided in the prison cells. A justice of the supreme court of Japan, in 
writing about prison conditions there, said that the ordinary Japa- 
nese house is very poorly heated and the people are not accustomed 
to much heat in their homes, but that the prison cells, built in Euro- 
pean style, are colder than the average Japanese houses. He also 
said that this fact might explain why Japanese prisoners do not com- 
plain about the excessive long hours which they are obliged to work. 
Perhaps they preferred a little heat to no heat. 

The persons who negotiated this treaty obviously were not concerned 
with the provisions of foreign laws as to punishment or the conditions 
of penitentiaries or jails where our men might be serving sentences. 
You might be interested in this translation from a French work on 
prisons written in 1945. Speaking of sanitary installations the re- 
port said : 

These installations are, generally speaking, inadequate. Thus, in the majority 
of our institutions, there are no cesspools, and the deplorable system of mobile 
waste tanks still prevails. 

It is unnecessary to dwell on the undesirability of this state of affairs. With 
such conditions prevailing, it is absurd to speak of prison hygiene. 

Disinfection of the premises and fight against parasites (vermin) have often 
been recommended and applied more or less successfully. 

Another translation of a work written in 1951 on French prisons 
has this to say concerning food given to inmates: 

They get three meals: breakfast, consisting of a quart of coffee and the bread 
ration for the day; luncheon, and dinner, each with a soup, made of vegetables, 
plus “trimmings,” such as fish, pickles, etc. 

It is normal for convicts to receive only subsistence rations, but, since they 
are obliged to work, they have a chance, with the produce of their work, to 
make purchases in the canteen to improve their regular food. 

The correctness of this report is shown by the report of a visit made 
by a representative of the United States consular service and an Army 
officer to Privates Scaletti and Keefe on March 11, 1955, after they had 
served over 16 months of their sentence. The report of this visit I 
have attached to my statement to bea part of this record. (See p. 12.) 

Privates Scaletti and Keefe at that time disclosed that the dor- 
mitories in which they slept were unheated, the food bad, and the 
medical care not considered good. Private Keefe indicated that he 
received a package that contained canned goods, but was obliged to 
pay duty thereon and, therefore, hesitated to ask his mother to send 
him further packages. 

With these indications of conditions as they exist in France and 
Japan, we can only speculate as to what some of the dungeons may 
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be like in other countries with which we have secret agreements, giv- 
ing them criminal jurisdiction over our men. 

Since the extension of the Status of Forces Agreement to Germany 
is a current subject, I wish to call your attention to a brief statement 
of procedure in German courts, made by Mr. Worth B. McCauley, a 
lawyer of Bristown, Okla., in the December 1954 issue of the Ameri- 
can Bar Association Journal. He was formerly chief attorney for 
the courts of the Allied High Commission in Western Germany. He 
says: 

One must visit a German courtroom to understand how different their pro- 
cedure is from ours. The state’s attorney sits at the bench with the three 
judges while the defense attorney has little participation @xcept to take notes 
of the proceedings for possible appeal. All questioning is done by the judges 
who have before them the police dossier of investigation and interrogation. 
This in itself is a predetermination of guilt by a police magistrate. There is 
no right against self-incrimination and hearsay evidence is admissible. It is 
much easier to convict in a German court than in an American because of the 
difference in procedure and theory which boils down to a presupposition of 
guilt rather than innocence. 

The men who negotiated this treaty seem to have forgotten that 
our troops were abroad to protect the soil of other nations from ag- 
gression because those nations were not able or willing to defend them- 
selves. Our diplomats must have shuddered at the thought that these 
other nations would consider us a favored group if we asserted our 
rights in any way, or demanded an observance of the international law 
which would insure our country keeping jurisdiction over its own citi- 
zens in its Armed Forces. 

Wherever our troops have gone, throughout the world, we have 
taken our civilization to other countries and shared the fruits of our 
industry and knowledge with that other nation. Why should we aban- 
don our standards of living, our constitutional rights and guaranties 
merely to appease and seek favor of our allies? We are told there is 
a feeling of hostility toward us in many countries with whom we have 
these agreements, public and secret, and we know this in many in- 
stances to be true. Then, why should we force our men into foreign 
courts to be tried in a hostile atmosphere, before hostile courts, with- 
out the humane rules of procedure set forth in our Constitution and 
laws? 

By the terms of the treaty its provisions can be denounced at the 
expiration of a period of 4 years from the date on which it became 
effective, which period would expire on July 24, 1957 It is for this 
reason that House Joint Resolution 309 directs the President to re- 
quest the North Atlantic Council for a revision of article VII of the 
agreement, acting under the provision of article XXII thereof; and 
as an alternative, if such revision cannot be brought about, that the 
President shall then denounce such agreement at the earliest date 
permitted. 

There are several methods by which action by the President to se- 
cure revision of article VII of the treaty might be directed and there 
is ample precedent to support a joint resolution as one of the methods. 
It is conceivable that supporters of the Status of Forces Agreement 
may contend that action os the House is not necessary, and also a pos- 
sibility that the President may seek to ignore the resolution even though 
adopted; but in spite of these contingencies, we owe it to our Armed 
Forces to let the world know that the overwhelming sentiment of the 
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people of this country is against depriving our forces of the protec- 
tion of our Constitution. 

Certainly we have every right to initiate a request for revocation 
forthwith of all secret, agreements made by the executive department 
which gives criminal jurisdiction over our soldiers to foreign powers. 

In summation, let me say that the NATO status of forces agree- 
ment was a tragic abdication of sovereignty that should be repudiated 
at the earliest possible date. 

Constitutional, moral and practical considerations dictate that the 
United States should never surrender to any foreign sovereign its 
right to protect and control the personnel of our Armed Forces. 

At least 58 servicemen, deprived of their Constitutional rights as 
Americans, sentenced and convicted under foreign laws, are now con- 
fined virtually incommunicado in filthy, unheated foreign prisons 
without proper food or medical care. They are martyrs to interna- 
tionalism. 

The Congress has the power under the Constitution to regulate and 
govern the Armed Forces. The Congress has the responsibility to 
protect the constitutional rights of men in the Armed Forces. The 
sentiment of the American people on this issue is clear and plain. 
I strongly urge the committee to delve deeply into this subject, uncover 
the facts, and take appropriate action at the earliest possible date. 
Article from Time magazine, February 14, 1955; see also page 6. 
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JUSTICE ON TRIAL 


In the week when the French Assembly proved again its willful capacity for 
chaos, French justice also came in for well-deserved attack. “What is wrong 
with our justice?” demanded France Dimanche. ‘“Henceforward,” added Paris’ 
Paris-Presse, “it is hard to see how we can have the nerve to give lessons to 
totalitarian police.” 

French justice, based on the Napoleonic Code, has long been viewed with 
cynicism by its friends and alarm by disciples of Anglo-Saxon procedures. “The 
code exists to protect society from the criminal, not to protect the criminal from 
judicial error,” explains one French expert. “We run our courts to convict 
the guilty, not to acquit the innocent.” Last week the case of a Nantes steve- 
dore, only the most recent of a series of setbacks of justice, touched off a storm 
of indignation. 

Getting confessions 

Seven years age, someone accused Stevedere Jean Deshays of killing an old 
man, beating his wife, and robbing them of $50. Police briskly beat a confession 
out of Deshays, and he was sentenced to 10 years’ hard labor. Last year police 
discovered that three other men had committed the crime. At his retrial last 
week, Deshays explained why he had confessed: “I was afraid. There were a 
lot of people and police there.” 

Newspapers angrily recalled other cases of police brutality. One woman 
acquitted last month of poisoning her lover’s wife, had been held illegally by 
police for 3 days while they kicked her, pulled her hair, and insulted her in an 
effort to get a confession. In 1948 a sanitarium worker was kept standing for 
28 hours without food to force her to confess killing a man who later was proved 
to have died of cerebral hemorrhage. 


Preparing the dossier 


But more serious critics assailed the French judicial system itself. Under 
French law, there is no grand jury; instead, there is the juge d’instruction, 
whom Balzac called the most powerful man in the republic. He performs the 
role of investigating magistrate. His great power is that, on his decision, and 
his alone, he can put any suspect in jail under “preventive detention” while he 
investigates the case and prepares a dossier for the trial. Such “preventive 
detentions” can last for years. 

Of 10 defendants now awaiting trial at the Paris Assizes this week, 1 has been 
in jail for 32 months; the average is 18 months. Even if the defendant is eventu- 











12 STATUS OF FORCES AGREEMENTS 





ally acquitted, he has no redress, receives no compensation for his long imprison- 
ment. Bail is almost unheard of; Frenchmen consider it an undemocratic 
favoring of the rich over the poor. 

The juge d’instruction is usually young, inexperienced, so ill paid that he often 
has no telephone or typewriter. Originally, magistrates were recruited from 
men of substance anxious to perform civic duty. Today, the underpaid magis- 
trature has become the refuge of law graduates who fear failure as lawyers, and 
the juge d’instruction is the lowest rung on the judicial ladder. In the case of 
Marie Besnard, accused poisoner of 13 relatives and friends, the jugé d’instruc- 
tion was a 26-year-old, newly promoted from clerk, who never visited the scene 
of the crime, sent out to the local grocery for canning jars to hold the viscera of 
the 13 alleged victims, and the jars ended so badly mixed up no one was sure 
which was which. But he kept Marie Besnard in jail for 5 years in “preventive 
detention.” The 28-year-old juge d’instruction investigating young Brazilian 
playboy Jonsine da Silva Ramos’ wife’s death announced to the press: “I believe 
him guilty. It’s up to him to prove his innocence. 

Judge and prosecutor.—After the juge d’instruction comes a trial before three 
magistrates. In theory, the chief judge is impartial, explaining the arguments 
to the jury. In practice, he does not arbitrate, he prosecutes. French judges 
are generally considered honest and conscientious; the role is forced on them by 
the system. The chief judge must operate from the dossier prepared by the juge 
d’instruction, and the dossier is obviously the state’s case against the accused. 
In effect, the chief judge challenges the defense counsel to disprove the dossier ; 
he himself questions the defendant and the witnesses. The prosecutor merely 
keeps notes until it is time to sum up. 

Then the 7-man jury files out—and the 3 magistrates go along too, to join in 
the deliberations and to vote with the jury. In case of a tie vote, the verdict is 
the decision of the chief judge. Because a record of convictions is the road to 
advancement, magistrates are almost automatically for conviction. Thus the 
defendant is faced with the uphill battle of trying to convince 6 out of 7 jurors 
against the prestige, persuasiveness and presence of the 3 magistrates in the 
jury room. 

Trouble goes deep.—Some French critics argue that all that is needed is higher 
pay to attract better men as magistrates. France’s 4,000 magistrates average 
barely $200 a month. (A few years ago, one was fished out of the Seine, and 
colleagues discovered his wife and 4 children living in an abandoned factory, 
sleeping on old rags.) Others think the trouble is deeper seated, and will not 
be settled until judges are confined to judging, and kept out of jury rooms. 
Wrote Prizewinning Novelist Francois Mauriac last week: “There is no criminal 
ease today in which the principal defendant is not French justice.” 


To: The Consul General MARCH 11, 1955. 
From: JGSampas 

In accordance with your instructions I proceeded, on March 10, 1955, to the 
prison at Fontevrault, Maine et Loire, to interview Pvt. Richard T. Keefe, 
RA22919444, and Pvt. Anthony Scaletti, US52106050. In my visit to the prison 
I was accompanied by Capt. Benjamin Finch, who is stationed at the United 
States Army signal depot at Saumur, and who was recently authorized by the 
Ministry of Justice to visit the 2 men every 15 days. An interpreter from Army 
signal depot accompanied us to the prison, but was not with us when we inter- 
viewed Privates Scaletti and Keefe. 

I first spoke with the director of the prison, Mr. Robert Mauvret, and asked 
bim how the prisoners had been conducting themselves. He stated that their 
conduct was excellent and said he had absolutely no complaints to make regard- 
ing them. He further stated that their good conduct was indicated in the fact 
that they had already received a 6month reduction of their sentences. 

Captain Finch and I then interviewed the two prisoners. During the time of 
cur interview we were left alone with the prisoners so that we could ask any 
questions we desired. 

I asked both Private Scaletti and Private Keefe what they thought of their 
treatment by the prison officials. I was told by both of them that they thought 
themselves well treated. Private Keefe went further and said that the officials 
gave the two of them better treatment than the French nationals in the prison. 
For example, Private Keefe indicated that he had recently received a package 
that contained canned food, which food is normally forbidden to prisuners. 
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I then asked the two prisoners if they had any complaints at all. They both 
stated that they had none. Naturally, they indicated, the prison was not a model 
one. The dormitories in which they sleep are unheated; the food is bad; the 
medical éare is not considered good. Nevertheless, all these are the same as those 
1eceived by the French nationals in the prison and both men indicated that no 
prejudice is shown them because of their American nationality. In this con- 
nection, Private Keefe said that he had thought one of the prison guards was 
prejudiced against him but later learned that that particular guard just did 
not like anybody. 

Colonel Rousse of the JAG office here in Paris had asked me to inquire as to 
ihe dental care given both men. At the signal depot at Saumur I was shown 
a translation of a letter dated January 31, 1955, from the director of the prison 
te Colonel Akerstrom, CO at Saumur Signal Depot, which stated that the request 
made by him for the prisoners to be allowed to go to the depot for dental care 
bad been refused by the Ministry of Justice, inasmuch as the Ministry did not 
wish to establish a precedent for other prisoners in Fontevrault. The letter 
further stated that the two prisoners could obtain dental care from the prison 
dental surgeon. 

Private Keefe said he would have the dental work he required in the near 
future. He said this would cost 5,000 francs of which the prison administra- 
tion would pay 4,000. Asked if he had the other 1,000 francs necessary, he said 
he was short about 100 frances. I asked if he wanted me to leave the necessary 
money and he said, no, he would receive money from his mother. 

Private Scaletti said that the dental surgeon at the prison advised him to 
have two of his front teeth extracted. Private Scaletti said he felt the teeth 
could be saved and would wait before having them attended to. 

Private Keefe said that he was receiving money from his mother and was 
hearing from her. However, he said, he had not heard from his wife for about 
3 months. I offered to write to her but he said that would not be necessary. 
Private Scaletti said he had been hearing from his mother. 

Neither prisoner has been seriously ill at the prison. Private Keefe said he 
had had dysentery twice and Private Scaletti said he had had the grippe once. 
Both men said that they had lost weight since entering the prison, Private Keefe 
about 13 pounds and Private Scaletti about 15 pounds. 

Private Keefe was especially interested in finding out what his status would 
be when he was released from the prison as far as his army service is concerned. 
He indicated he wished to remain in the Army. Private Scaletti, who was drafted, 
was interested in learning how much time he would have to serve in the Army 
after he was released from the prison. Captain Finch said that he would make 
inquiries. 

As to visitors both men stated that they had been visited regularly by Chaplain 
Nelson, apparently with Saumur Signal Depot, and by a French priest. Captain 
Nelson said he would visit them at least once a month as instructed. 

Private Keefe said he wished to receive packages from his mother in the 
States but hesitated, inasmuch as he did not wish to pay customs duties on arti- 
cles sent to him as he had had to do in the past. I suggested that he speak to 
the chaplain again on this subject. .(He already had spoken to him once.) I sug- 
gested that he may be able to have packages sent to him through his APO. In 
this connection, Major Melton, executive officer of Saumur Signal Depot, later 
told me that according to his information, there were few items that could be 
sent to the prisoners if the Ministry’s instructions were followed to the letter. 

As to reading matter, the prisoners said that some 55 new English-language 
books were expected at the prison and that they had been receiving copies of 
the Reader’s Digest, the Catholic Digest, and a sports magazine. 

Before I left I asked both prisoners if they felt perfectly free in speaking to 
me. They said they did. 

When we left the prison, I extended the consul general’s thanks to Mr. Mauv- 
ret for his aid in interviewing the prisoners. 


Mr. Bow. Thank you, Mr. Chairman. 

Chairman Ricuarps. Thank you very much for your very forceful 
and comprehensive statement. 

Congressman Bow, I am sure that all members of this committee, 
as well as all true Americans, are very anxious to bring out all the 
facts in connection with the subject matter of your resolution. 
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I am confident that this hearing will be beneficial. We are going 
to try to bring out all the facts, on both sides of this question. 

I want to quote the end of your statement, where you say: 

There are several methods by which action by the President to secure revision 
of article VII of the treaty might be directed and there is ample precedent to 
support a joint resolution as one of the methods. It is conceivable that sup- 
porters of the Status of Forces Agreement may contend that action by the 
House is not necessary, and also a possibility that the President may seek to 
ignore the resolution even though adopted; but in spite of these contingenices, 
we owe it to our Armed Forces to let the world know that the overwhelming 
sentiment of the people of this country is against depriving our forces of the 
protection of our Constitution. 

In three places in your resolution you say that this Congress shall 
direct the President to do so-and-so. In addition to being interested 
in preserving the rights of our forces abroad to a fair trial, we are 
also concerned with preserving the Constitution of the United States. 

Suppose we pass a House joint resolution, which the President 
would have to sign for it to become law. I am just wondering what 
about the constitutional processes involved. What would be your 
position if the President sent an Executive order down here directing 
the Congress to do something. I imagine, from my experience with 
you on the floor of the House, that you would really go to town about 
the President usurping the prerogatives of Congress. 

Mr. Bow. I don’t approve of that. I say there is precedent. I 
might call your attention to the fact that in 1879 Congress enacted 
a bill limiting Chinese immigration which was in conflict with the 
Burlingame Treaty of 1868 and in effect modified it. In that case 
President Hayes said : 

The authority of Congress to terminate a treaty with a foreign power by 
expressing the will of the Nation no longer to adhere to it is as free from con- 
troversy under our Constitution as is the further proposition that the power of 
making new treaties or modifying existing treaties is * * * in the President. 

Hayes vetoed the bill on the grounds it was a modification and not a 
termination of the Burlingame Treaty. 

There was other precedent in 1883. The joint resolution of March 3, 
1883, directed the President to give notice to Great Britain of the 
termination of articles 18 to 25, inclusive, of the Treaty of Wash- 
ington of 1871. The President complied. 

Chairman Ricuarps. What year was that? 

z Mr. Bow. 1883. That was during President Arthur’s term of of- 
ce. 

The Payne-Aldrich Tariff Act of 1909 directed the President to ter- 
minate certain commercial agreements. The President complied, stat- 
ing he was obliged to do so by the Congress. 

In the Seamen’s Act of 1915, the President was directed to terminate 
treaty provisions in conflict therewith. The President complied. 

We do have resolutions of this type having been passed by the Con- 
gress. In one instance the President vetoed it, rant in other instances 
the President complied. 

Chairman Ricwarps. You are sure those were not sense resolutions? 

Mr. Bow. To the best of my knowledge in my study on them, they 
are not sense. They were joint resolutions or legislation. 

Chairman Ricuarps. They were directions by Congress to the Presi- 
dent to do a particular thing in regard to treaties, which are the law 
of the land? 
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Mr. Bow. That is my understanding, Mr. Chairman. | 

Chairman Ricuarps. I am sure the committee would like to see the 
whole history of that. I am not questioning the statements of the gen- 
tleman. You contend that the Congress has a right to direct the 
President to do a certain thing about a treaty ! 

Mr. Bow. Yes, sir. 

Chairman Ricuarps. Which has been ratified by the Senate by a 
two-thirds vote, and in which treaty there is provision for denouncing 
it in 4 years, which would be 1957 ? 

Mr. Bow. That is correct. I think further, Mr. Chairman, my posi- 
tion would be, in the case of the secret agreements that have been 
entered into, that the Congress has the right to make the rules and 
regulations for the Armed Forces. If the Executive has usurped 
the function of Congress, in that case I think we have a perfect right 
to direct him to correct the situation. 

Chairman Ricuarps. That is a little different situation. 

Mr. Bow. It is covered by the agreement. 

Chairman Ricuarps. It is a very interesting question. Of course, 
it is not a new question, but the treatment of the forces which we now 
have abroad in such numbers brings about a unique situation. It is 
our desire to study the situation carefully and try to be helpful. 

Weare under the 5-minute rule. Mr. Vorys. 

Mr. Vorys. Mr. Bow, you have certainly made a very strong and 
effective argument here upon a matter in which we are all deeply inter- 
ested. 

You mentioned the constitutional rights of our men in service. The 
problem is that under article 6 of the Constitution there is this pro- 
vision : 

This Constitution and the laws of the United States which may be made in pur- 
suance thereof and all treaties made shall be the supreme law of the land. 
Under the present Constitution, and unless and until it is amended. 
as our senior Ohio Senator is urging it be amended, a treaty has an 
equal status with the Constitution, and a treaty can abrogate rights 
that were in the Constitution before the treaty. That is, if a treat 
takes away rights that existed under the Constitution, then the sol- 
dier does not have those particular constitutional rights any more. 
That is the dilemma that we face. Don’t you agree with that? 

Mr. Bow. I don’t a with that, because this resolution recognizes 
the treaty and asks for the remedy under the treaty itself. So, if 
the treaty is the law of the land, then under the treaty there are the 
provisions by which the President can ask for a revision of the treaty, 
and if the revision of the treaty isn’t complied with, he can ask it be 
renounced. 

Actually, this resolution does not fly in the face of treaty law, but 
simply goes under the treaty. 

Mr. Vorys. I am not criticizing your resolution on that point. I 
am merely saying one of the problems we face is that at present a 
treaty can change the constitutional rights of an American citizen. 
I think you and I agree on that. 

Mr. Bow. I appreciate my colleague from Ohio bringing it up, 
because I think that makes a strong case for the resolution. If we 
have deprived the Armed Forces of the United States of constitutional 
rights, then it seems to me that the Congress should take some action 
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to see that the constitutional rights come back to them, and under the 
treaty we have the right to a revision. 

This revision we seek under the resolution here would correct that 
wrong and bring back the constitutional right. 


Mr. Vorys. Your resolution is entirely in accordance with the 
treaty ? 


Mr. Bow. That is right. 

Mr. Vorys. Now, as to the force of your resolution, as to whether 
the Congress can compel the Executive to do something, I think that 
is somewhat moot, because the President’s power and the powers of 
Congress are well understood. It seems to me that if Congress adopted 
this type of resolution, either directing or recommending action under 
the treaty, to either change it or denounce it, I don’t think we would 
ever have any question come up. I think the resolution would be 
carried out. Thank you very much, Mr. Chairman. 

Chairman Rrcwarps. Mr. Carnahan. 

Mr. CarnaHAn. Congressman Bow, I want to congratulate you on 
a very forceful presentation. I have no questions to ask at this time. 
However, I am convinced that the committee should thoroughly ex- 
plore this problem and see that no injustice is done to our service peo- 
ple abroad. That is all, Mr. Chairman. 

Chairman Ricwarps. Mrs. Bolton. 

Mrs. Botron. It is good to have you with us, Mr. Bow, particularly 
when you present to us such carefully studied and well-expressed testi- 
mony. 

Perhaps this is just because I am exceedingly ignorant on the mat- 
ters, but you speak so often of “secret treaties,” “secret arrangements.” 
How do you know there are so many ? 

Mr. Bow. We have been advised by the Defense Department and 
the Department of State that those agreements do exist. There are 
some agreements made that are not treaties, others which are, they are 
secret, and we cannot get the list as to all the countries that we have 
pry agreements with. We have been advised there are a number 
of them. 

Mrs. Borton. I was anxious to have that stated definitely, because 
I have been asked about it several times. 

Chairman Ricuarps. Mr. Chatham. 

Mr. Cuatuam. Mr. Bow, you made a fine statement. and I am very 
Wh srenigon I don’t know what Britain did all the years before 
she began to go backward, but she looked after her people all over the 
world. I was in Greece in 1930 when a British citizen, not a soldier, 
got into some kind of a fracas. They put him in prison and wouldn’t 
turn him loose. The British sent a destroyer in there and said, 
“We want this Englishman.” And they got himthat day. They look 
after their citizens. They did all over the world, their troops as 
well as their regular citizens. They maintained the jurisdiction 
themselves. 

Chairman Ricuarps. Will the gentleman yield? I assume they 
didn’t have a Status of Forces Treaty. 

Mr. Cuatuam. I haven’t any idea what they had. 

Chairman Ricwarps. We have always done that, too. 

Mr. Lannuam. Until recent years, you mean. 

Mr. Cuaruam. I am very sympathetic to this. 

Chairman Ricwarps. Mr. Fulton. 
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Mr. Fuuron. I am glad to have the gentleman’s statement, because 
this is an important question. We want to protect our United States 
people, both at home and abroad, whether civilians or military. 

The question comes up as to what is the procedure prior to trial. 
Under our jurisdiction, these United States servicemen, as all United 
States defendants, are presumed to be innocent, so far as our laws 
are concerned, until found guilty. Under those circumstances, I am 
raising the question, separate from what may be done with the defend- 
ant after trial, shouldn’t these United States servicemen clearly have 
their full rights as American citizens as long as they are not yet 
convicted ? 

Mr. Bow. I quite agree with the gentleman. 

Mr. Fuuron. On the gentleman’s problem of what Congress could 
do in either directing or calling to the President’s attention these 
treaty provisions, I would like to direct a question. I believe that if 
I could restate the gentleman’s position on that, it would be that he 
believes that Congress could limit or cancel provisions of United 
States treaties already entered into, or modify provisions of United 
States treaties already entered into, as long as Congress is setting 
aside provisions that affect the constitutional rights of American 
citizens, whether military or civilian. Is that your position ? 

Mr. Bow. Mr. Fulton, I believe that under the Constitution, under 
this resolution, that the President could veto the resolution, as he 
could any other matter passed by the Congress, and then it would not 
be necessary for him to act, or, if the President signed it, it would 
then become the obligation of the President to follow through on the 
resolution, attempt to renegotiate or denounce. 

But, if he was not in agreement, then, of course, he has the con- 
stitutional right to veto, and the action of Congress would be without 
authority. 

Mr. Fuuron. You are saying, I believe, that we in Congress could 
request a further negotiation of a United States treaty to insert new 
affirmative provisions in the treaty, but we couldn’t pass in the lower 
House here any such affirmative treaty provisions ? 

Mr. Bow. We couldn’t pass of themselves anything that would 
change the treaty. We could call upon the President whose duty 
it is to negotiate and handle treaties. He can either accept the bill 
or veto it. 

Mr. Fuuton. Do you think your position would be stronger, con- 
sidering the division of constitutional powers in this country between 
the executive, legislative, and judicial, if Congress by a sense resolu- 
tion, or by an appropriate request, would ask the other coequal body, 
the executive, to perform certain actions in respect to treaty provisions 
Congress believes to be unfair to our United States servicemen? Do 
you think that your position in your resolution is weakened by direct- 
ing the President, so that the method causes some confusion as to the 
power of Congress to direct the President on foreign policy matters? 

Mr. Bow. I do not agree with the gentleman. 

Mr. Furron. I am only asking the question. 

Mr. Bow. I think it would be stronger if it is a direction, and give 
him the right to exercise his constitutional right to either accept or 
veto it. 

Chairman Ricuarps. Mr. Hays. 
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Mr. Hays of Arkansas. I, too, want to express my appreciation 
for the research and the valuable contribution that the gentleman has 
made. I am disturbed about this problem and the gentleman from 
Ohio could tell from what I had to say when it was discussed on the 
floor that I have a real anxiety about this. 

I think, though, that we should give credit to the State Depart- 
ment for attempting to gain as much as possible for our system of 
justice and our point of view regarding individual rights by extend- 
ing that system and impressing other nations with our ideas even 
though the Department may not have accomplished all we had hoped 
for. The gentleman has brought out some facts that shake me in the 
feeling that perhaps other countries, seeing our good demonstration 
of what due process of law means, would be willing to go along with 
us, and that treaty agreements would advance this idea through com- 
mitments of other nations, and actually make for individual security 
and rights abroad. He has shaken me in that by some of these facts. 

But I would hate to think that the State Department or the diplo- 
mats have been too smug about that. I am just opening my mind to 
the gentleman. He has sort of set the State Department against the 
Defense Department. I mentioned this because somewhere along the 
line we will have to clear that up. It would complicate our problem 
greatly if we had to conclude that the Defense Department were being 
pulled along by some considerations, undivulged, to agree outwardly 
with the State Department when actually they don’t. 

I don’t want to make too much of what the gentleman had to say 
on that nor ask him to speak of these things if he feels he should not 
be asked to say any more about it, but to say, as he does in his state- 
ment, that the Defense Department has actually been placed using his 
words “in a false position after having this treaty and sundry agree- 
ments imposed upon it by the State Department, that the Defense De- 
partment is left with the unhappy task of supporting and justifying 
the action,” as I say, I don’t want to ask the gentleman to say any 
more about that than he wishes to, but that poses quite a problem for 
us. 
If Mr. Wilson comes in and says, “I believe we are handling the 
problem abroad as effectively as possible,” I want to know just what 
there is back of it that disturbs the gentleman from Ohio. 

Mr. Bow. I don’t know whether the gentleman was in the room or 
not when I read the statement of General Hickman early in my state- 
ment. It isin the record. However, it also appears in the report of 
the NATO Status of Forces hearing before a subcommittee of the 
Armed Services Committee of the United States Senate. I will re- 
peat it. General Hickman, testifying before that committee, said 
this: 


It is the position of the Department of Defense that the jurisdictional ar- 
rangements prescribed by the NATO Status of Forces Agreement is to be con- 
sidered only as in acceptable minimum. We would like to try them all, keep 
them all within the military conclave. Accordingly, the United States author- 
ities have, wherever possible, sought to extend their jurisdiction over persons 
subject to United States military law in the NATO countries by bilateral under- 
standings or agreements. Pursuant to such agreements and understandings 
the United States military authorities now exercise an exclusive criminal juris- 
diction over all persons subject to United States military law (except nationals 
or residents of Greece) who are stationed in Greece, which is a country that 
has ratified the Status of Forces Agreement. 
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Then he further goes on in other testimony and states that they are 
trying to work out other similar agreements. Here we have the mili- 
tary saying they accepted only as the minimum, but they are trying 
to work out bilateral agreements to get these people to waive their 
rights under the treaty which we are seeking. 

Mr. Hays of Arkansas. I thank the gentleman. I have only one 
other short question. Is the gentleman familiar with the incident in 
Turkey? It involved one of my constituents and sharpened my 
interest in this. 

Mr. Bow. I am familiar with that case. We have considerable on 
that. We will be glad tosupply it for the gentleman. 

Chairman Ricuarps. Mr. Jackson. 

Mr. Jackson. I want to join with the others, Mr. Bow, in congratu- 
lating you on this statement. We have discussed this matter. It 1s 
a matter of concern to all of us, and judging from the influx of com- 
munications from California this morning, it is also a matter of gen- 
eral concern throughout my area of the country. 

I think the most significant thought in your statement is that line, 
which says in substance that anything which tends to deprive any 
American citizen of any of the guarantees of the Constitution, under 
any circumstances, is something which abrogates his inherent rights. 

I question whether the President or the Congress or the NATO 
powers or any other force or agency has that right, so far as the in- 
dividual American citizen is concerned. 

During the period of time that I have been with this committee, I 
have been in 28 foreign countries, and with the exception of England 
which hews to the concept of Anglo-Saxon justice—there is not a 
country where I would feel confident that justice as we understand 
justice would be meted out to an American citizen. 

Even with the shortcomings which were alleged to have existed in 
our court-martial system, previous to the adoption of the Code of 
Military Justice, I had a thousand times over rather have our fighting 
men under the jurisdiction of the court-martial than within the juris- 
diction of a foreign power for the purposes of prosecution. 

You say there are several ways in which this can be approached. 
Have you given any thought to the possibility of the establishment of 
joint military tribunals in which the sovereignty of the nation con- 
cerned would be respected so far as its laws are concerned. Our repre- 
sentatives on such a board to be initiated by mutual agreement would 
be charged with the duty of insuring that any defendant from the 
armed services would have the guarantees of our own Constitution in 
any action before the joint tribunal. 

Mr. Bow. I had not given any thought to that. I respectfully sug- 
gest, however, that in my own humble opinion they still should be 
tried by Americans under the American system. 

Mr. Jackson. I might say I share the gentleman’s opinion in that 
regard. However, I also know from personal military service that 
there are some very real problems in the administration of justice. 

_ Mr. Bow. I might say to the gentleman that I think this is a rather 
interesting observation that was made to me by a military man the 
other day, that he was told by commanders of troops that this some- 
times works the other way, that courts at times are a little too lenient 
around some bases and that it makes it very difficult for them to have 





20 STATUS OF FORCES AGREEMENTS 





discipline among the troops. That is completely the other side of the 
picture. 

Mr. Jackson. In conclusion, I will say that I am very sympathetic 
to the purpose of this resolution. I congratulate the a on a 
very clear, concise, and lucid explanation of the problem. Thank you, 
Mr. Chairman. 

Chairman Rrowarps. Mr. Dodd. 

Mr. Dopp. Thank you, Mr. Chairman. Congressman Bow, I think 
this is an excellent statement that you have made before us this morn- 
ing. As you know, on the floor of the House I twice supported you 
and your efforts. I have not met anyone who suggests this is a good 
treaty. 

That is all I have heard this morning. Nobody says that it is a good 
thing to deprive American citizens of their constitutional rights, 
because of the fact that they are in uniform and abroad. 

I can’t begin to tell you how deep are the differences in jurispru- 
dence that exist in the world. I remember the long-drawn-out con- 
ferences in London when we were trying to write the basic agreement 
for the military tribunal in Nurenberg. When it was first suggested 
by representatives of the United States that the prospective defend- 
ants be given the right to testify, the Russians were shocked. They 
had never heard of a witness having the right:to testify in his own 
behalf. So, it was with other elementary and fundamental rights. 

Some people have no conception of what we call in this country our 
fundamental constitutional rights. They simply do not exist in many 
places. 

For example, it is not uncommon in many of these countries for the 
accused to be held in confinement without access to counsel for a long 
time. 

You may say this will not happen under this treaty. I don’t think 
that isthe point. It can happen. 

That brings me to another observation. I am not interested at 
all in these statistics that the Defense Department or the State De- 
partment produces. The principle is the thing that is important 
here. What difference does it make if they lightly brush these mat- 
ters over. There is the potential ability to visit injustice upon our 
people while they are abroad. I think that is the issue here. I think 
what is important for this committee is that it speak with a strong 
voice and say that this never should have happened and do all we 
can to correct the situation. 

If we say that, I think we will have done a great service to the 
country. 

I haven’t any doubt but what the President of the United States, 
if it is brought to his attention, will do something to correct it. I 
think this treaty is a product of fuzzy thinking that has been going 
on in this country for too long a time. We are getting so broad- 
minded we are flat-headed. Instead of looking out for our own 
proper interests, in a frantic desire to demonstrate to others that 
we are’ broadminded, we are doing ourselves great harm and doing 
harm to the cause of freedom. 

I thank the gentleman for his statement, and I think it can only 
produce an improved situation for this Nation. 

Chairman Ricuarps. Mr. LeCompte. 
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Mr. LeComprre. Mr. Chairman. Congressman Bow, I am filled 
with admiration for your magnificent statement and I am amazed 
at the amount of research work that you have been able to do in per- 
haps not a very long period of time. 

I want to ask you 1 or 2 questions about how the present status 
of krone treaty arrangement operates. Does it apply to Japan, 
also 

Mr. Bow. Yes. 

Mr. LeCompte. The reason I ask that is because I see in the Iowa 
papers of this week, only yesterday, where an officer was charged 
with reckless driving and running over a little child and killing the 
child, and he was tried by a court-martial. He wasn’t tried by the 
Japanese authorities. 

1 wanted to ask you this: Is the situation such that local authori- 
ties may insist on jurisdiction if they so desire, or can jurisdiction 
be waived to the military authorities ? 

Mr. Bow. I will say to the gentleman there may be this difference: 
If the officer was on duty when it occurred, then he would be tried 
under our military authorities. If the man is not on duty, off duty, 
then the Japanese jurisdiction will apply. 

Mr. LeComrere. All I have seen is the newspaper story. I was 
wondering if there is any provision for trial by a court martial? 

Mr. Bow. It would if he was on duty. Of course, the Japanese 
authorities can waive their jurisdiction. 

Mr. LeCompte. And any of the other countries may ? 

Mr. Bow. Yes. 

Mr. LeCompre. Your resolution appeals to me, strongly. I don't 
know of anyone who would want to be tried, whether guilty or inno- 
cent, in a foreign court. 

Your resolution is not quite like the amendment that you had re- 
cently presented on the floor, to the Reserve bill ? 

Mr. Bow. No, it is not. This operates under the treaty itself. I 
think it is a much more orderly procedure than the one I resorted to 
once before. 

Mr. LeCompte. I know the chairman is going to see that this com- 
mittee goes thoroughly into this proposition, and see what can be 
done. That. is the only comment I have. 

Chairman Ricwarps. Mr. Hays of Ohio. 

Mr. Hays of Ohio. Mr. Chairman. Mr. Bow, you have made a 
very strong statement for your position. I, too, am much interested 
and disturbed about this matter. I may not have heard exactly cor- 
rectly, or I may have misunderstood, but did I understand you to say in 
answer to Mrs. Bolton that there are secret Status of Forces Treaties ? 

Mr. Bow. There are secret agreements of that kind. 

aie Hays of Ohio. Your authority for that is the Defense Depart- 
ment ¢ 
. Mr. Bow. We have a copy of the letter from the Defense Depart- 
ment, which we secured from Mr. Gross. 

Mr. Vorys. I think that is in the record in the debate in the House. 

Mr. Bow. Yes. 

Mr. Vorys. It is in the House debate, I think. I think Mr. Gross 
put the letter in the record. 

Mr. Hays of Ohio. I am trying to get some information on how 
there could be a secret Status of Forces Tre: uty. 
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Mr. Bow. It isn’t a treaty. It is an executive agreement. There 
are a number of executive agreements. We know about some. The 
United States has concluded other arrangements which, like those 
listed above, receive more favorable treatment, but in the national 
interest are classified. 

Mr. Gross. That is from Mr. Morton. 

Mr. Hays of Ohio. Then they say those are agreements which would 
get more favorable treatment but they are still secret. I don’t see 
how you could try a fellow under a secret treaty. 

Mr.” Bow. These are executive agreements. It is not treaty law. 
We do have others that were made by executive agreement which are 
not treaties. 

Mr. Hays of Ohio. I think that is one thing that this committee 
ought to go into thoroughly. If these treaties or agreements, or what- 
ever they are, affect the rights of any one, then they ought to be 
rae pr until we find out what they are and what rights they 
affect. 

The only other comment I would have about your statement is the 
one in which you mention the Frenchman that was being tried, the 
boy in France who was being tried extensively by the newspapers. 
I might suggest that that story, that that procedure, being from Ohio, 
as you may remember, is not unique to France. 

Mr. Bow. The interesting thing about that is that the Communist 
press is asking for the guillotine. I haven’t seen that in Ohio. 

Mr. Hays of Ohio. I was thinking of a recent criminal case out there 
which the newspapers tried much more thoroughly than the jury. All 
of the evidence seemed to indicate that the fellow was guilty of adultery 
but he was sentenced for murder. 

Mr. Fuuron. You aren’t complaining about Ohio in this resolution ? 

Mr. Bow. No. 

Mr. Jackson. You don’t suggest any secret agreements between the 
State Department and Ohio? 

Mr. Bow. No. 

- wt Hays of Ohio. I could cite you a couple in Pittsburgh, Mr. 
ulton. 

Mr. Fuuron. We are quite happy about Pittsburgh. 

Chairman Ricwarps. Mrs. Church. 

Mrs. Cxurcnu. Mr. Bow there are some of us at this end of the table 
who would have liked to break a committee rule and applaud your 
statement. I thank you for making it. I accept it without any ifs, 
buts, and whereases. What you are trying to do is Hee ls | the 
eg of the amendment introduced to the Reserve Forces Act? 

Mr. Bow. Right. 

Mrs. Cuurcn. Didn’t that amendment have the overwhelming sup- 
port of the Members then present? 

Mr. Bow. I think it was 174 to 56. 

Mrs. Cuurcu. I would think that your proposed bill would meet a 
genuine need. I am interested to note the public support for it. I am 
inclined to think that if we did nothing more than to bring this matter 
to the attention of the American people, as you have done, we would 
develop a public opinion for remedy, which is, after all, the best 
weapon by which to get action. 

Mr. Chairman, would it be appropriate for me at this time to make 
a formal request that we be given information in executive session, if 
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necessary, as to the number and nature of the executive agreements 
which have been referred as dealing with this question? 

Chairman Ricwarps. I think it is entirely in order that we ask for 
this information in line with the testimony that has just been given. 

The Chair will so direct the clerk of the committee, to try to get that 
information. 

Mr. Hays of Ohio. I am interested in that very much. I am inter- 
ested, too, that it not be in executive session. If there are agreements 
or treaties, whatever it is, that affect the trial of American citizens, I 
don’t see any reason, I don’t see how they can be operative if they are 
secret. I think we ought to be given that material. 

Mrs. Cuurcw. I am in complete agreement with your stand. I 
would only go so far as to say that I will take them any way that I can 
get them, in executive session, if necessary. 

Chairman Ricnarps. I will try to get the information for the com- 
mittee. If I can’t, I will let the committee know the reason why. The 
question of public and executive session will be decided later. 

Mrs. Cuurcn. There is one other avenue that I would like to ex- 
plore, and that is how this process ever got started, in the first place. 
I have found no Member who in principle thought this procedure was 
right. I am in complete agreement with the statement of the gentle- 
man from Connecticut, who said it is the principle that is violated, that 
is important. 

Chairman Ricnarps. Of the treaty ? 

Mrs. Cuurcn. Yes. 

Chairman Ricnarps. The Executive made a treaty, and the Senate 
ratified it. 

Mrs. Cuurcn. I know the circumstances, Mr. Chairman, but I would 
like to know what it was that led the other body to think that any- 
thing like this could be acceptable. I am sure nothing that I hear 
would change my own thought about it, Mr. Bow. 

Mr. Bow. I could give you the names of witnesses that could be sub- 
poened for the committee and perhaps give some information on that. 

Mrs. Cuurcu. I had a group of high-school students here, about 175, 
not long ago, and this subject came up. I have never been able to get 
away from the pungency of the question of one lad who had already 
received his notice of induction. 

He looked at me and said, “Mrs. Church, what kind of a country is 
it that will send us out and does not protect its own?” I think that isa 
question we have to face and meet. 

I personally hope, I say to the gentleman from Ohio, that we will 
not only investigate and deliberate but will bring forth something 
that will correct the situation. 

Mr. Dopp. Do I understand you correctly when you ask to know 
how this happened, that you want to get at the thinking of the people 
who negotiated the treaty ? 

Mrs. Cuurcn. Yes." 

Chairman Ricuarps. Mr. Adair. 

Mr. Apatr. Mr. Chairman. Mr. Bow, those ahead of me on the 
committee have expressed appreciation for your statement. I want 
to echo and reinforce that appreciation most warmly. I think you 
have done a magnificent job here. Many of the aspects of this ques- 
tion have been explored. It has been pointed out by previous ques- 
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tioners that there is a great deal of information which we want, and 
I am one of those that want that information. I am sure that under 
our chairman every effort will be made to get it. ta 

You have dealt convincingly and at some length upon the legalistic 
aspects of this matter. I think we ought not to leave here without 
saying again that in our opinion there is a moral question involved. 
We sit here as representatives of the people of the United States. — 

As the gentleman from Connecticut said, it is a matter of principle. 
How can we say to our people that we will take your sons, in many 
cases involuntarily, and put them into uniform, and then deny them 
the safeguards and the rights of trial which we have been taught as 
Americans are our birthright. I just don’t think that can be justified. 
i could not more strongly support your statement. 

Mr. Futton. Will the gentleman yield? 

Chairman Ricuarps. Do you yield? 

Mr. Aparr. If I have time, I yield. 

Mr. Furron. I do not want it to appear on the record that we feel, 
all of us, that the United States Government does not protect its own 
citizens or servicemen abroad. I disagree with that inference strongly. 
The United States Government does protect its servicemen clearly 
when they are on duty. It also must be remembered that the people 
we are icltinn about, while they are servicemen, have voluntarily left 
the base and gone into the country. So, they were not involuntarily 
put into the civilian life of the other country. 

Those of us that are openminded on this question, and want to see 
a fair result of protection, nevertheless want a balance here so that 
it doesn’t look like this is a one-sided argument. I am openminded 
and want it stated in the record. 

Mr. Apatr. In response to that, I say that these boys are not volun- 
tarily, in most cases, in the countries where they are put. They are 
put there because they are under military orders. 

Mr. Fuxuron. While these United States servicemen abroad are on 
duty, won’t you agree that the United States does protect them fully, 
and they are subject only to court-martial by the United States Forces? 

Mr. Aparr. You certainly wouldn’t be one who would suggest that 
our troops should stay all of the time within the area of the military 
posts to which they are assigned ? 

Mr. Fuuron. Not at all. 

Mr. Aparr. I think we have a duty to protect them wherever 
they are. 

Mr. Fuuton. Also, it should be pointed out I am not one of those 
who charge that the United States does not in any way protect our 
servicemen abroad. 

Mr. Aparr. I said that in this way we are deficient. 

Chairman Ricuarps. One of the duties of the chairman is to see 
that there is no bitter difference of opinion between the Republicans 
on the committee. Mr. Byrd. 4 

Mr. Futon. Mr. Adair and I are good friends. 

Chairman Ricuarps. Mr. Selden. 

Mr. Sevpen. Mr. Chairman, I would like to join with my colleagues 
on this committee in commending the gentleman from Ohio, Mr. 
Low, for his very able and forceful statement. I am also greatl 
concerned over the problem that has been outlined by Mr. Bow. 
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am certainly gratified, however, that this committee has already begun 
hearings on this matter and intends to go into it very thoroughly. 
Mr. Hays of Ohio. Will the gentleman yield? 
Mr. Setpen. I yield to the gentleman from ue Mr. Hays. 


Mr. Hays of Ohio. I was interested by this colloquy. What would 
happen to a serviceman who is based in France and who got a leave? 
I have seen them all over Europe. Let us say he took his car and 
family and went to Switzerland and committed some crime there. 
Would he be protected as a serviceman even though he were on leave 
and vacation, or is he then the same as you and I—— 

Mr. Fuuron. As a tourist. 

Mr. Hays of Ohio. What is his status? 

Mr. Bow. I think his status in Switzerland would be the same as 
any other tourist. 

Mr. Dopp. I would like to carry that a little further. Suppose a 
serviceman was sent on an errand off the base, and while in town, 
off limits, he got into a fracas with some civilian. What is the status 
then? He isnot on duty. 

Mr. Furron. If the United States serviceman is off the foreign 
United States base, he is protected by the United States Status of 
Forces Agreement as to right of trial under United States military law. 

Mr. Vorys. The treaty gives exclusive jurisdiction to our courts 
while he is on duty. 

Mr. Fuuron. The general question comes up on how much protec- 
tion can or should be given by the United States Government to United 
States nationals, military or civilian, abroad. Should the United 
States ask for the protection of United States courts and justice for 
every civilian who goes abroad as a tourist, as long as he has a visa 
and a passport? How far should or can the United States go in this 
general field? Or should the United States make a special case of 
United States servicemen who are stationed abroad either voluntarily 
or involuntarily, and extend the protection beyond the line of their 
duty, when servicemen are traveling as tourists or are out of uniform 
in civilian life in the foreign country. 

Chairman Ricwarps. Mr. Prouty. 

Mr. Proury. Mr. Chairman. Mr. Bow, I think your statement has 
been very forceful. I am not a lawyer and therefore do not have an 
informed opinion on some of the legal questions involved. However, 
I would like to ask if there is a relationship in any way between this 
resolution and the so-called Bricker amendment? If by voting for 
this resolution, am I indicating support for the Bricker amendment? 

Mr. Bow. I would think not. This relates to a particular situation 
under existing treaty. I don’t think it encompasses the broad aspects 
of the Bricker amendment. 

Mr. Proury. Thank you very much, Mr. Chairman. 

Chairman Ricuarps. Mr. Pilcher. Mr. Williams. 

Mr. Witu1ams. Mr. Chairman. Mr. Bow, I was not happy with 
the amendments that were offered and the way they were offered to 
other bills. I certainly feel that this is the way to handle this very 
important problem, the way you are doing it, through this legislation 
and the full hearings. 

I am a lawyer and perhaps should not confess some ignorance on 
constitutional questions, but I must. I would say that if this treaty 
provision did not exist, if there were no treaty provision relating to 
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criminal jurisdiction abroad, and if the parents of a serviceman who 

was held for an alleged crime abroad came to me and asked me if the 

Constitution of the United States was a cloak around him, and that 

he enjoyed the protections and the rights of our Constitution in 
rance, or any of these countries, I would tell them “No.” 

We have heard that servicemen have constitutional rights. They 
certainly do here. Do they have them abroad in the absence of any 
other agreement, treaty, and so forth? 

Mr. Bow. I refer again to the Manual, page 16, chapter 4: 

Under international law jurisdiction over members of the Armed Forces of 
the United States or other sovereigns who commit offense in a friendly foreign 
state in which the visiting armed forces is by consent quartered, remains with 
the visiting sovereign. 

It seems to me, as a lawyer, when we would read international law, 
that statement, followed by the statements of Mr. Chief Justice 
Marshall in the Exchange case, it was agreed that it was international 
law, that I think we could advise parents of these youngsters that they 
would have the protection of the Constitution abroad. 

Mr. Wutiams. And is the reverse true, that a soldier of one of the 
other nations while in this country carries with him rights under the 
constitution of his country ? 

Mr. Bow. Some of the cases would show that. That was the 
oxchange case. 

Mr. Carnanan. This Manual of Court Martial of the United States, 
is this legislation or is it an Executive order? Just what is it? 

Mr. Bow. This is the manual put out for the guidance of court- 
martial procedures. I think our Code of Military Justice is in here, 
which was passed by the Congress. I am not sure of that. I have 
not examined all of it. I think this provision is in. It still is the 
manual under which the Armed Forces are operating. 

Mr. CarnaHan. My question is whether it is law or whether it is 
an order of the executive department under powers granted to them 
by law? 

“i. Bow. The statement that I have just made is that it is not a law 
passed by the Congress. 

Mr. Vorys. Looking at Justice Sutherland’s opinion in the Cur- 

tiss-Wright case. 
Neither the Constitution nor the laws passed in pursuance of it have any force 
in foreign territory unless in respect of our own citizens; and operations of 
the nation in such territory must be governed by treaties, international com- 
pacts and understandings, and the principles of international law. 

To take the case that Mr. Williams referred to, if a soldier’s fam- 
ily hears he is arrested in France and is in jail, does our Constitution 
follow him? We might say, “Sure, in the absence of treaty,” but 
our Constitution and laws do not get him out of jail in France. The 
problem that comes up is that our Constitution has no effect in France. 
You have to have a treaty or something. We would plead his case 
under international law without the treaty. The problem is that our 
Constitution doesn’t apply in another country. 

Mr. Witu1aMs. That is what I first thought. 

Mr. Aparr. John, isn’t it true, however, that under the citations 
of international law to which Mr. Bow has already referred, that that 
is established by international law even without a treaty? 

Mr. Vorys. I think so, based on those decisions. 
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Mr. Bow. In our military courts, the Constitution would apply. 

Mr. Dopp. Do you know what the status is of our Foreign ona 
officers while abroad ? 

Mr. Bow. They are immune. 

Mr. Dopp. Doesn’t that raise an interesting question? A boy in 
the Foreign Service, 19 years old, in his striped pants, is immune, but 
a GI is not. 

Mrs. Bouton. Only they don’t wear striped pants any more. 

Mr. Dopp. I have seen some of them that did within a year. 

Chairman Ricwarps. Mr. Bow, I just want to get this chain of juris- 
diction a little bit clearer. The fifth amendment provides that no per- 
son shall be held for answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger. 

That is the protection that is given around a citizen of the United 
States. In time of war, or public danger, as I understand it, the 
President, as Commander in Chief, takes over and the military has 
jurisdiction over the members of the military forces, that is, insofar 
as this country is concerned. That isthe second step. I may be wrong 
about that. 

Then, the third step is when our forces go abroad. That is where 
the treaty comes in; is it not? 

Mr. Bow. Yes. 

Chairman Ricnarps. There was some confusion about the court- 
martial procedure, but so far as our Constitution is concerned, which 
allows jurisdiction of the military in time of war or public danger, 
that does not extend to soldiers abroad any more than our constitu- 
tional protection at home extends to citizens abroad when they are 
abroad. That is where the treaty comes in, as I understand it. 

_ How are you going to work that out? Of course, there is certain 
international law. I don’t know that it is codified ; is it ? 

Mr. Vorys. International law is not self-executing. 

Chairman Ricuarps. I am referring to international law where we 
hope that some day it will be codified and accepted to the extent that 
you can say that this is international law and it will be generally 
agreed what itis. Wehaven’t gotten to that stage yet. 

Mr. Bow. May I make this observation: It has been international 
law. We have followed that precedent over the years. For the first 
time, with these treaties, we have surrendered that jurisdiction. It 
seems to me that the new thing is the Status of Forces Treaty, and the 
surrender of the jurisdiction. The new thing is not an attempt to 
follow the international law ‘ 

_ Chairman Ricuarps. I would like to see that developed. You say 
it has not been international law until the Status of Forces Treaty— 

Mr. Bow. To turn our jurisdiction over in the past. We have re- 
tained the jurisdiction under international law. 

Chairman Ricuarps. I understand in the absence of agreements on 
this thing, or treaties, it has been our system, just like the British 
system, to say to our citizen, “You belong to us.” I am talking about 
international law. We just took that unto ourselves, like the British 
did as a result of their control of the seas, because we had the power 
to do it. We didn’t face a world situation like we face today. 

What I am trying to get at is the treaty itself. Certainly the other 
party took into consideration what the international law was on the 











28 STATUS OF FORCES AGREEMENTS 


subject at the time that they held hearings. As Mrs. Bolton just said, 
I am going to be very interested in reading those hearings dealing with 
the Status of Forces Treaty. I would like to hear you on that point. 
You say it is international law. 

Mr. Bow. The new look is the treaty. For the first time, we have 
turned our men over to the jurisdiction of other courts under these 
treaties and the executive agreements. That is something new. In 
the past, we have carried the other faith 

Mr. Vorys. Let me get myself clear on this. As I understand it, 
you have no objection to a Status of Forces Treaty which requires the 
receiving country to have our people tried by our own courts? 

Mr. Bow. I have no objection to that. 

Mr. Vorys. What you are objecting to, and what you are asking the 
President to straighten out, is that part of the treaty which turns over 
our men under certain conditions to their courts. It is better to have a 
treaty to settle the thing, rather than to have a mere hazy interna- 
tional law affair, isn’t it ? 

Mr. Bow. That is right. 

Mr. Vorys. We want a good Status of Forces Treaty. 

Chairman Ricuarps. Do you want to set up civil courts, or do you 
want them tried by our own people, by military courts? 

Mr. Bow. By military courts, when they are abroad, because they 
are under the jurisdiction of the military. 

Mr. Wutt1aMs. You say, “tried by military court.” Of course, the 
constitutional provisions of the 5th amendment and the 14th amend- 
ment do not apply in the military court, do they ? 

Chairman Ricuarps. That is not trial by jury. 

Mr. Bow. No. When they are overseas, they are protected, their 
constitutional rights are protected by our own courts. 

Chairman Ricuarps. And by our laws. 

Mr. Bow. May I, Mr. Chairman, in answer to Congressman Carna- 
han’s question on the manual, refer to the statement on the front. It 
was Executive Order 10214, prescribing the Manual for the Court- 
Martial of the United States. It isan Executive order. 

I would suggest that we might insert that in the record, because it is 
an Executive order. 

Chairman Ricuarps. Without objection, that will be inserted in the 
record at this point. 

(The material referred to is as follows :) 





EXECUTIVE ORDER 10214 


PRESCRIBING THE MANUAL FOR CourRTS-MARTIAL, UNITED STATES, 1951 


By virtue of the authority vested in me by the Act of Congress entitled “An Act 
to unify, consolidate, revise, and codify the Articles of War, the Articles for the 
Government of the Navy, and the disciplinary laws of the Coast Guard, and to 
enact and establish a Uniform Code of Military Justice,” approved May 5, 1950 
(64 Stat. 107), and as President of the United States, I hereby prescribe the 
following Manual for Courts-Martial to be designated as “Manual for Courts- 
Martial, United States, 1951.” 

This manual shall be in force and effect in the Armed Forces of the United 
States on and after May 31, 1951, with respect to all court-martial processes 
taken on and after May 31, 1951: Provided, That nothing contained in this 
manual shall be construed to invalidate any investigation, trial in which arraign- 
ment has been had, or other action begun prior to May 31, 1951; and any inves- 
tigation, trial or action so begun may be completed in accordance with the 
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provisions of the applicable laws, Executive orders, and regulations pertaining to 
the various armed forces in the same manner and with the same effect as if this 
manual had not been prescribed: Provided further, That nothing contained in 
this manual shall be construed to make punishable any act done or omitted prior 
to the effective date of this manual which was not punishable when done or 
omitted: Provided further, That the maximum punishment for an offense com- 
mitted prior to May 31, 1951, shall not exceed the applicable limit in effect at the 
time of the commission of such offense: And provided further, That any act 
done or omitted prior to the effective date of this manual which constitutes an 
offense in violation of the Articles of War, the Articles for the Government of 
the Navy, or the disciplinary laws of the Coast Guard shall be charged as such 
and not as a violation of the Uniform Code of Military Justice; but, except as 
otherwise provided in the first proviso, the trial and review procedure shall be 
that prescribed in this manual. 
Harry 8. TRUMAN. 

The WuiteE Hovss, February 8, 1951. 

Mr. Futon. Could we have prepared a list of the United States 
servicemen who are imprisoned or fined abroad about whom there is 
complaint of mishandling by a foreign government where United 
States troops are dationeet 

Chairman Ricuarps. We will get that. 

(The information requested appears on p. 257.) 

Mr. Fuuton. If these are general constitutional rights of all United 
States citizens, then why doesn’t the United States Government pro- 
tect the right of every class of United States citizens abroad? Let me 
give you an example: Suppose there is a group of United States girls 
going abroad as students, and it is claimed by a foreign country that 
they desecrated the flag or that they spoke against the dictatorship 
in power. What does the United States Government do to protect their 
constitutional rights as United States civilians? Shouldn’t our posi- 
tion then, with no inference as to the result or answer, be that we 
should protect the rights of every American citizen abroad because 
they are general constitutional rights guaranteed by the Constitution ? 
Why limit the problem just to these particular United States service- 
men alone? 

Mr. Bow. Because my son is under orders, and yours would be, that 
these youngsters go out and are drafted against their will. They are 
sent to countries against their will. They have no control over it. 

The student you talk about goes over to France, wherever she may go, 
and goes there voluntarily. She knows the laws and accepts them. 
But, these other people are without that right. They can’t say, “No; I 
um not going to go to Saudi Arabia because of the laws.” 

Mr. Fuuton. The point I make is this: Of course no one thinks the 
United States should restrict the United States servicemen abroad to 
the United States bases. But there is no doubt of the voluntary leaving 
of the bases by our United States servicemen to go into the towns and 
the cities of these foreign countries. So, the serviceman himself, when 
he goes off duty, voluntarily leaves the base and it could be argued, pos- 
sibly accepts the jurisdiction of the laws of the country by such volun- 
tary action. The serviceman hasn’t been transported and put under 
foreign laws against his consent when he is sent to the United States 
base, because in every instance the United States Government protects 
that serviceman when he is on duty even off the base under the current 
treaties. The question becomes acute when the serviceman is on his 


own, doing what he wants in civilian life, personally, possibly as a 
tourist. 
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Should then the serviceman get special rights over the average Amer- 
ican tourist ? 

Mr. Bow. I have never seen the time when an American soldier is 
completely on his own when he is sent to a foreign country. He may 
be off the haus and not on some active duty. He isstill on duty with the 
armed services of the United States. 

Mr. Dopp. In research on this problem, have you found any country 
in the posture which we find ourselves today which has entered into 
an agreement of this kind ? 

r. Bow. I have not found it. I will say to the gentleman that 
I have not made any particular search on that phase of the question. 
But I have found no evidence of it. 

Chairman Ricnarps. Sir, we appreciate your testimony. We will 
continue hearings and hear some of the other members this afternoon. 

(Whereupon, at 12: 29 p. m., the committee adjourned.) 


AFTERNOON SESSION 


(The committee reconvened at 2:13 p. m., Hon. James P. Richards 
(chairman) presiding. ) 

Chairman Ricuarps. The committee will come to order, please. We 
will continue the hearings on House Joint Resolution 309. 

Our next witness is Hon. Henderson Lanham from Georgia. 

I want to tell our friend that we are glad to have him up here. He 
is a former distinguished member of this committee until he decided 
to go to greener pastures. I hope you are enjoying the new pastures. 


STATEMENT OF HON. HENDERSON L. LANHAM, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF GEORGIA 


Mr. Lanuam. The new pastures have dried up. 

Chairman Ricwarps. Will you proceed, sir ? 

Mr. Lannam. Mr. Chairman, I do appreciate the opportunity of 
sitting around the table with the members of this committee again, 
even if I have to sit on the hot seat of a witness. 

I want to say to all the members of the committee how much I did 
enjoy my service on this committee. Frankly, I think it is the most 
interesting committee on the Hill, and one of the most important. 
I was transferred to another committee that handles the purse strings. 
I am happy I was put on a subcommittee that tries to furnish the 
necessary funds for your committee to spend on foreign aid. 

Chairman RicuHarps. Sometimes. 

Mr. Lannam. Weare pretty liberal with you, I think. 

Chairman Ricnarps. I Dai aly you said that you enjoyed serv- 
ing on this committee. Did you consider it an able committee? 

‘Mr. Lanuam, A very able committee, and I think one of the great- 
est committees, particularly under its present Chairman. 

Chairman Ricuarps. I move that the time of the gentleman be 
extended. 

Mr. Lanuam, Mr. Chairman, I have no prepared statement. Hav- 
ing served on the committee, and knowing the fact that the com- 
mittee has to put up with a lot of hearings and testimony, I am going 
to make mine as brief as possible. 
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I really was very much interested in Mr. Bow’s testimony this 
morning, and alarmed by it. I have introduced a bill identical with 
Mr. Bow’s, but frankly I didn’t know the situation was quite as bad 
as it is until I heard his masterful presentation of the subject. 

There were so many interesting questions raised this morning that 
I enjoyed the hearing a great deal. 

I am sure this committee is going to get at the bottom of this prob- 
lem. I introduced the resolution because it seemed to me wholly un- 
fair to draft young men for the service, and then when they got into 
a foreign country to deny them the constitutional rights that they all 
enjoy if they are charged with a crime in our own country. 

This morning the things that alarmed me more than that is that 
the Congress is gradually surrendering its rights and duties to the 
executive department, and then the executive department is in turn 
turning them over to the State Department. 

After all, you spoke of H. R. 1. As I understand it, it is the duty 
of the Congress to regulate interstate and foreign commerce. We 
first turned that over to the Tariff Commission, which was a crea- 
tion of the Congress, and an agency of the Congress. But now we 
have taken it away from the Tariff Commission and have given it into 
the hands of the Executive, and he has turned it over to the State 
Department. 

The result is that I am afraid this latest agreement that has been 
entered into for tariff reductions will let Japanese textiles flood this 
country, and destroy our textile industry, not only in the South but 
throughout the United States. 

In the matter under discussion today, I perceive a Congress surren- 
dering one of its powers and turning it over to the Executive and then 
the Executive transforming it to the Department of State, to change 
the status of the members of our Armed Forces who are serving over- 
seas and subjecting them to the rules and the laws of a foreign country. 

I think this whole tendency to get out from under our responsibili- 
ties and our duties is even more to be deplored and is even more dan- 
gerous than the situation with reference to our men serving overseas. 

I just hope the tendency is going to be reversed. 

I think that the suggestions and discussion this morning have 
brought up the whole question of the Bricker amendment. I don’t 
favor the Bricker amendment, because I think it is too strong, and that 
it would probably weaken our executive department in its dealing with 
foreign countries and bring us back to the weakness of the Articles of 
Confederation. 

But I do think some modification of the Bricker amendment is ab- 
solutely necessary, and that these secret agreements ought to be sub- 
ject to approval by the Congress. 

My own Senator George introduced an amendment in the Senate 
known as the George amendment. That amendment provided that 
agreements other than treaties should not become the law of the land 
without affirmative legislation on the subject. 

That amendment was criticized on the ground that if it were 
adopted, then these secret agreements, or these agreements that are 
not treaties, might even be passed on the consent calendar. 

This year I introduced a bill which I think corrects that criticism 
of the George amendment. I may be presumptuous in thinking that 
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I could improve upon anything prepared by the distinguished Senator 
from Georgia, whom I consider, and whom I think the whole Con- 
gress considers, one of the great if not the greatest man in Washington 
today. 

I Mo think that we must in some way guard against the executive 
department’s entering into secret agreements or agreements of any 
kind that do not have to be presented to the Congress before they come 
to be the supreme Jaw of the land. 

Here we see the Status of Forces Agreement admittedly doing away 
with the constitutional protection that our servicemen have in this 
country, and that they would have under international law, as I under- 
stand it, in the absence of the treaty agreement. i 

Mr. Chairman, I appreciate the opportunity of saying these few 
words about this resolution. I am very much concerned about it and 
all the questions that have been raised about it. 

I am sure this great committee is going to get to the bottom of it 
and report this bill, or that there will be some other legislation, so 
that at least the Congress will be put on record as feeling that in some 
way these Status of Forces Agreements should be modified or can- 
celed. 

Thank you very much. 

Chairman Ricuarps. Thank you very much, Mr. Lanham, for your 
well thoughtout statement. 

Are there any questions ? 

Mr. Vorys. We are glad to have you back with us. 

Mr. Jupp. Does our distinguished former colleague have a copy of 
what he prepared ? 

Mr. Lanuam. Of what? 

Mr. Jupp. You said that you had prepared a modification of Sen- 
ator George’s resolution. What isthe number of it? 

Mr. Lanuam. I am delighted to send you a copy of it. I haven't 
pressed it because of the fact that the Bricker amendment was not 
taken up in the Senate, and I was waiting to see what happened there. 

Next year I am going to push the matter before the committee. 

Mr. Hays of Arkansas. Before the Committee on the Judiciary? 

Mr. Lanuam. Yes. 

Mr. Jupp. Do you remember the number of it? 

Mr. Lanuam. No; I do not. 

I will send you a copy of it. 

Mr. LeComrre, Is it similar to the Bricker amendment ? 

Mr. Lanna. It is a modification of the George substitute for the 
Bricker amendment. 

Chairman Ricuarps. Are there any other questions? Thank you 
very much, Mr. Lanham. 

We are glad to have our friend Congressman Gross here with us. 
He is always heard from on the measures that we carry to the floor 
of the House. We are always glad to have him here, a kindred spirit. 


STATEMENT OF HON. H. R. GROSS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA 


Mr. Gross. Thank you, Mr. Chairman. I regret that I do not have 
additional copies of my statement, but I must say to the chairman that 
I have been kept pretty busy keeping up with the Foreign Affairs 
Committee and the Appropriations Committee. 
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Mr. Chairman and members of the committee, I appreciate this op- 
portunity to testify in support of House Joint Rosolution 309, intro- 
duced by the distinguished gentleman from Ohio, Mr. Bow; an iden- 
tical resolution which I have introduced, House Joint Resolution 321, 
and similar resolutions, which I believe have been introduced by 11 
other Members of the House of Representatives. 

I sincerely hope, as the chairman of the committee has stated, that 
this will not be a whitewash hearing. I am equally hopeful that the 
committee will give careful study to all testimony concerning the var- 
ious treaties and executive agreements which permit the trial of 
American service personnel in foreign civil courts and incarceration 
in foreign prisons. 

I am convinced that if the committee does give close study to the 
matter, if it looks into all aspects of the agreements, if it obtains an 
accurate record of the conditions in foreign prisons and the trial 
methods in foreign civil courts, that the commitee will agree with us 
that these agreements should be revised and jurisdiction returned to 
our own military authorities in cases where our servicemen have com- 
mitted offenses in foreign countries. 

First of all, let me assure you that I hold no brief for a man who 
commits a crime in a foreign country. I do not condone robbery, 
rape, or any other crime committed by an American serviceman In 
France, Great Britain, Japan, or anywhere else. Ido contend, how- 
ever, that our own military authorities should have jurisdiction in 
such cases. 

My colleague from Ohio, Mr. Bow, has made an excellent presen- 
tation of the historical precedents which have been precisely the oppo- 
site of the criminal jurisdiction provisions of the Status of Forces 
Agreement and similar agreements, and I will not dwell on that 
subject. 

In February of this year, I introduced House Joint Resolution 
236 to provide that each member of the Armed Forces sent overseas 
be notified of the fact that because of certain international agree- 
ments, he may be subject to the criminal jurisdiction of a foreign 
country without the safeguards provided by the Constitution. 

The resolution provides that each serviceman be furnished with a 
statement, explaining this and carrying the signature, or a facsimile 
thereof, of the Secretary of Defense. A copy of such statement also 
would be mailed to the next of kin of each member of the Armed 
Forces prior to his departure from the United States. 

I think that is the least that could be done to notify these young 
servicemen leaving the continental borders of the United States that 
in certain foreign countries they can be deprived of their constitu- 
tional rights and are deprived of their constitutional rights. 

_I regret that the House Armed Services Committee has not seen 
fit to give a hearing to that resolution. 

_My main purpose in introducing the resolution was to call atten- 
tion to these agreements, being convinced that comparatively few 
people are fully aware that our servicemen are subject to trial in for- 
eign courts. That conviction has been confirmed by the letters which 
I have received. Families of servicemen and other individuals have 
expressed amazement that foreign countries have jurisdiction over our 
servicemen. Some people have even gone so far as to state that they 
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would rather have their sons jailed in this country for refusing to 
serve in the Armed Forces than to have them subjected to trial in 
foreign courts and imprisonment in foreign jails. 

I call attention of the members of the committee to the debate in 
the other body when the Status of Forces Agreement was being con- 
sidered on July 14, and July 15, 1953. Time after time during the 
debate assurances were given that the criminal jurisdiction provisions 
of the NATO Status of Forces Agreement would not set a precedent. 
It was stated this Government was to have such an arrangement only 
with the other NATO countries, no one else. 

I am convinced that many members of the other body voted in favor 
of ratification of the NATO Status of Forces Agreement because of 
those assurances that it would not set a precedent. 

But it did set a precedent. 

At this point, with your permission, Mr. Chairman, I would like 
to insert the text of a letter dated June 23, 1955, which I received from | 
the Honorable Thruston B. Morton, Assistant Secretary of State. 

Chairman Ricuarps. Without objection, that will be done at this 
r0Int. 
(The letter referred to is as follows :) 

DEPARTMENT OF STATE, 
Washington, June 23, 1955. 


Foon. H. R. Gross, 
House of Representatives. 


Dear Mr. Gross: Reference is made to your letter of June 7, 1955, inquiring 
as to the countries with respect to which the United States has concluded 
treaties or other agreements relating to the trial of American servicemen by 
foreign civil courts. 

Arrangements have been concluded by the United States for the purposes of 
guaranteeing American Armed Forces adequate legal protection with respect to 
charged criminal offenses. At the same time these arrangements give due 
recognition to the rights and responsibilities of the civilian authorities in the 
host countries, as the United States requires with respect to foreign servicemen 
stationed in the United States. These arrangements are as follows: 

1. Treaty—NATO Status of Forces Agreement. 





Country : Effective date 
GS SE een ae aes ees See eee eee PEP SER ONN noe nea ee nee Aug. 23, 1953. : 
EE REEF EES ELIE SOOT TIE RS TS See SP ee Do. ' 
I ea se Bea eerie avseesidiiereneecuensap enieetomge amin go or sesino ane Do ‘ 
eps sog, CRER SSS RCA MBN OPE Ss a age Eee Ee RE Se EO Ree Do. 

J SSR TES PS Paes: & Ree ga) SE Se ee Des wrap es eRe SeTE REE Es Sept. 27, 1953. 
EIT Sieh a eee ee Se eee ae June 27, 1955.’ 
a a IE nr Se Sa pa ae eS ae Apr. 18, 1954. ) 
I a EEE CR SL. a EE SR, Pee Dec. 18, 1953. 
fo 8 OS Sh ei CHEER ES Ot Es ae 6 1 ee CRETE eee June 12, 1954. 
ES ie re a Oe tk te a June 17, 1954. 
ES SE LT I PS Peer Pee wae Aug. 25, 1954. 


1 Instrument of ratification deposited May 28, 1955. 
2. Agreements other than treaties: 


Country: 

oly’ Effective date 
I nsec ain ated eee pleases ectig ates ttn cho ntrip ech eerie dig May 22, 1953. 
Beene Od oe eee tt ee May 8, 1951. 
WOUMN eto. cubes eee, ee oe i ce, Oct. 29, 1953. 
in sso chit ih shia tie mai iad Ehdcdinibblemebsidnd dxkiedide Jb July 12, 1950. 
I ES SS ORE Oe RS ae PE PE ae Oct. 30, 1954. 
ge Alsat radeon ons 22d eel eb aratite ted gem eestild June 18, 1951. 


The United States has concluded a few other arrangements which, like those 
above, secure considerably more favorable treatment for American servicemen 
than would be accorded in the absence of those arrangements but which in the 
national interest are classified. 


hr ow Cl og 
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For your information, there are enclosed copies of the above-mentioned treaty 
and other agreements as printed in the “Treaties and Other International Acts 
Series.” 

The status of American servicemen in the Federal Republic of Germany is now 
governed by the Convention on the Rights and Obligations of Foreign Forces 
and Their Members in the Federal Republic of Germany signed at Bonn May 
26, 1952 (S. Exs. Q and R, 83d Cong., 1st sess., p. 89), which was brought into 
force by the protocol on the termination of the occupation regime in the Federal 
Republic of Germany signed at Paris October 23, 1954 (S. Ex. L, 83d Cong., 2d 
sess.). It is anticipated that the existing arrangements will be superseded, as 
provided for in the Paris protocol, by new arrangements based on the NATO 
Status of Forces Agreement and supplemented by provisions necessitated by the 
special conditions in Germany. 

You may also be interested in the statements made in the Senate Foreign Rela- 
tions Committee’s Executive Report No. 1, 83d Congress, 1st session, regarding 
the NATO Status of Forces Agreement. Of particular interest in this respect 
are the statements contained on pages 11 and 12 of the report regarding the situa- 
tion which exists in the absence of treaty or agreement. 

Sincerely yours, 
THRUSTON B. MorRTON, 
Assistant Secretary 
(For the Secretary of State). 

Mr. Gross. I would comment at this time on that to the extent of 
pointing out that we have agreements other than treaties with the 
following countries: Ethiopia, Iceland, Japan, Korea, Libya, and 
Saudi Arabia. 

Chairman Ricuarps. You mean, agreements as to jurisdiction, 
trials, and so forth ? 

Mr. Gross. That is right. 

The letter is misleading in one respect, as I discovered in reading 
the copies of the treaties and other agreements as printed in the Trea- 
ties and Other International Acts Series, which Mr. Morton enclosed. 
In Ethiopia and Korea, the agreements provide that American mili- 
tary authorities will have complete jurisdiction in criminal cases in- 
volving American servicemen. 

However, we do have agreements, and agreements by the way which 
did not require ratification by the Senate, with at least four countries 
other than those covered by the NATO Status of Forces Agreement. 
These countries are Iceland, Japan, Libya, and Saudi Arabia. 

One paragraph of Mr. Morton’s letter should be emphasized, and I 
quote: 

The United States has concluded a few other arrangements which, like those 
listed above, secure considerably more favorable treatment for American serv- 
icemen than would be accorded in the absence of those arrangements but which 
in the national interest are classified. 


I don’t know what Mr. Morton means by the statement that they 
“secure considerably more favorable treatment for American serv- 
icemen.” 

Neither do I know why any information as to the countries having 
criminal jurisdiction over our servicemen should be withheld from a 
Member of Congress or the American people. I respectfully suggest 
that this committee would be doing a public service by demanding that 
the State Department make available the names of each and every 
country which in any way has criminal jurisdiction over our service 
personnel. What do they have to hide? Why should the informa- 
tion be classified ? 

It is possible this information is classified because this Government 
has an agreement with Lebanon or some other country in that area of 
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oe werd where chopping off of hands is the civil penalty for petty 
theft ! 

It has been suggested that full information as to the agreements has 
been withheld from me at the request of some of the countries in- 
volved. I have no proof of that, but the American people, including 
Members of Congress, are entitled to every bit of information con- 
cerning these treaties and agreements and I have no hesitancy in say- 
ing that this committee will be derelict in its duty if it fails to obtain 
and make public all the facts. 

There is another interesting aspect to the debate in the other body 
when the NATO Status of Forces Agreement was being ratified. I 
refer you to page 8779 of the bound volumes of the Congressional Rec- 
ord for July 14, 1953, on which appears the text of a letter from Presi- 
dent Eisenhower. 


I quote the third paragraph of the President’s letter : 


I can certainly appreciate the concern of those who fear that these agreements 
might subject American soldiers overseas to systems of criminal justice foreign 
to our own traditions. I do not share such fears, however, because of the many 
years’ experience I have had in command of American troops overseas. That 
experience convinces me that our friends abroad will continue to cooperate, as 
they have in the past, in turning over those charged with offenses against their 
laws to our own military courts for trial. 


The question immediately arises as to the necessity for such agree- 
ments if these foreign countries actually were going to turn over those 
charged with offenses against their laws to our military courts. 

The truth of the matter is, our so-called foreign friends have not 
cooperated with us. Congressman Bow has already presented in- 
formation on how many of our servicemen are incarcerated in foreign 
prisons at the present time. 

I pointed this out to the President in a letter to him under date of 
June 18, 1955. With your permission, Mr. Chairman, I would like 
to insert the text of my letter 1n the record at this point. 

Chairman Ricnarps. Without objection, that will be done. 

(The letter referred to is as follows :) 


CONGRESS OF THE UNITED STATES, 
HovuseE oF REPRESENTATIVES, 
Washington, D. C., June 18,1955. 
Hon. Dwieut D. EIsENHOWER, 
President of the United States, The White House. 


Dear Mr. PRESIDENT: As you know, under article VII of the Status of Forces 
Agreement, civil courts in North Atlantic Treaty Organization countries can 
exercise criminal jurisdiction over American Armed Forces personnel on duty 
in those countries. A similar agreement is in effect with at least one other 
country, Japan. 

The NATO Status of Forces Agreement was ratified by the Senate on July 15, 
1953. In the July 14, 1953, Congressional Record, Senator William F. Know- 
land inserted the text of a letter dated July 14, 1953, which he said he had 
received from the White House, and which, according to the Record, was signed 
by you. 

I quote the third paragraph of the letter as it appeared in the Record: 

“T can certainly appreciate the concern of those who fear that these agree- 
ments might subject American soldiers to systems of criminal justice foreign 
to our own traditions. I do not share such fears, however, because of the many 
years’ experience I have had in command of American troops overseas. That 
experience convinces me that our friends abroad will continue to cooperate, as 
they have in the past, in turning over those charged with offenses against their 
laws to our own military courts for trial.” 

Permit me to point out, Mr. President, that foreign governments have not 
cooperated with us. 
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According to official Department of Defense figures, as of February 10, 1955, 
there were 58 members of the United States Armed Forces serving sentences 
in the prisons of five countries. The five countries are Great Britain, France, 
Italy, Canada, and Japan. 

Presently pending in the House of Representatives are several identical House 
joint resolutions, including one I have introduced (H. J. Res. 321), which pro- 
vide for the revision of the Status of Forces Agreement and certain other treaties 
and international agreements so that foreign countries will not have criminal 
jurisdiction over American Armed Forces personnel stationed within their 
boundaries. 

On May 18, 1955, the House of Representatives by an overwhelming vote 
adopted an amendment to H. R. 5297 to prohibit overseas assignments of mili- 
tary personnel as long as article VII of the Status of Forces Agreement and 
similar treaties are in effect. I am sure the vote reflects the sentiment of the 
American people. 

In view of your many years’ experience as a military commander, I am con- 
fident that you yield to no man in your desire to safeguard the rights of Amer- 
ican servicemen on duty in foreign countries. 

For this reasun, I respectfully urge your support of efforts to revise the Status 
of Forces Agreement and similar treaties so that jurisdiction will be returned 
to our own military authorities in cases where American soldiers, sailors, 
marines, and airmen commit offenses in foreign countries, 

With kindest regards. 

Sincerely yours, 
H. R. Gross. 


Mr. Gross. In a letter dated June 20, 1955, Mr. Bryce N. Harlow, 
administrative assistant to the President, acknowledged receipt of my 
letter and assured me that I would be further advised at an early date. 

If I may, I would like to insert the text of Mr. Harlow’s letter. 

Chairman Ricuarps. Without objection, that letter will be included 
in the record at this point. 

(The letter referred to is as follows :) 


THE WHITE Hovsse, 
Washington, June 20, 1955. 
Hon. H. R. Gross, 
House of Representatives, 
Washington, D.C. 

DEAR Mr. Gross: I am pleased to acknowledge, on behalf of the President, 
your June 18 letter urging a revision of the Status of Forces Agreement. I 
assure you that you will be further advised at an early date. 

With cordial regard. 

Sincerely, 
Bryce N. HartLow, 
Administrative Assistant to the President. 


Mr. Gross. When I had not been “further advised at an early date” 
by July 7, I wrote to Mr. Harlow, calling his attention to my original 
letter. The text of that letter is as follows: 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 


Washington, D. C., July 17, 1955. 
Mr. Bryce N. HarLow, 


Administrative Assistant to the President, 
The White House, Washington, D. C. 


Deak Mr. Hartow: Reference is made to your letter of June 20 in reply to 
my communication to the President dated June 18 concerning the NATO Status 
of Forces Agreement and similar agreements. 

~ ea letter, you gave assurance that I would be further advised at an 
early date, 

The Committee on Foreign Affairs of the House of Representatives has sched- 
uled hearings commencing July 13 on House Joint Resolution 321 and several 
other identical resolutions. 
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It is my intention to testify in support of these resolutions. In testifying, it 
would be helpful if I knew the official views of the White House concerning 
agreements which permit the trial of American servicemen in foreign courts. 

I trust that it will be possible for you to provide me with this information 
prior to July 13. 

With kind regards. 

Sincerely, 


H. R. Gross. 


Only this morning, I received a reply from Mr. Harlow. The 
letter is about what I expected. It indicates that the administra- 
tion is satisfied with the way the agreements are operating. It is 
interesting to note, however, that Mr. Harlow avoids any comment 
concerning my reference to President Eisenhower’s statement in 1953 
that he was confident that foreign governments would turn over 
American servicemen, charged with offenses, to our own military 
courts. 

For the information of the committee, I would like to insert the 
text of Mr. Harlow’s letter in the record at this point. 

Chairman Ricwarps. It is so ordered, if there is no objection. 

(The letter referred to is as follows:) 


THE WHITE Hovse, 
Washington, July 11, 1955. 
Hon. H. R. Gross, 
House of Representatives, 
Washington, D. C. 

Dear Mr. Gross: It is a pleasure to refer again to your letter respecting re- 
vision of the NATO Status of Forces Agreement and similar agreements to grant 
American servicemen immunity from the jurisdiction of foreign governments on 
whose territory they may commit offenses against the laws of such governments. 

Your comments on this very important matter have been most carefully con- 
sidered. I submit herewith the position of the administration in respect thereto. 

You know, of course, that jurisdiction is inherent in sovereignty. It follows 
that the purpose of all agreements regulating the status of our servicemen abroad 
is to obtain for them certain immunities or exemptions from the local law which 
they would not have under international law. Under the NATO Status of Forces 
Agreement, for instance—a treaty to which the Senate gave its consent to ratifi- 
cation after extensive hearings—members of our Armed Forces are not subject 
to the jurisdiction of local courts in NATO countries for acts or omissions in 
the course of their official duties, but are subject to the jurisdiction of such courts 
in most other cases. The agreement provides for the waiver of jurisdiction by 
either side which may have jurisdiction in a particular case. In practice, the 
foreign countries concerned have been waiving their jurisdiction in about 70 
percent of the cases. In cases in which the foreign countries exercise juris- 
diction, members of our Armed Forces seem to be receiving more lenient treat- 
ment when found guilty than would be the case if they were tried by United 
States court-martial or than the local inhabitants receive in similar cases. 

The NATO Status of Forces Agreement specifically provides safeguards for 
a fair trial. Furthermore, the cases are closely followed by the military au- 
thorities of the United States, and in each case where a serviceman is tried in 
a foreign court a representative of the United States, usually a military officer 
appointed by the United States Ambassador, attends the trial and makes an of- 
ficial report. 

The situation indicated above with respect to the NATO Status of Forces 
Agreement is, in general, true of agreements with other countries in which 
members of the United States Armed Forces are stationed. 

The NATO Status of Forces Agreement and other similar agreements rep- 
resent the maximum concessions that were obtainable from the foreign 
governments concerned and, as indicated, the agreements are working well 
in practice. There is, therefore, no reason evident why this matter should be 
reopened. Of course, unilateral action by this Government cannot accomplish 
a revision of the NATO Status of Forces Agreement. 

I am informed that there has been the fullest cooperation by all of our allies 
in the matter of jurisdiction over offenses committed by members of our Armed 
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Forces. Your letter cites that 58 members of our Armed Forces are serving 
prison sentences in the 5 countries named. There are large numbers of our 
servicemen stationed in those countries, and they have been long stationed there. 
It is reported to me that the number you cite is testimony to the fact that the 
foreign governments concerned waive their jurisdiction in most cases, and in 
the cases in which jurisdiction is exercised most do not result in prison sentences. 

Finally, I am sure you will appreciate this practical consideration: in serious 
cases foreign governments are no more willing to tell their national who have 
suffered by the actions of American servicemen that they must look to the mili- 
tary authorities of a foreign country for justice than the United States was will- 
ing at the time the NATO Status of Forces Agreement was negotiated to give 
foreign servicemen stationed in the United States complete immunity from our 
laws for offenses against American citizens and property which they might 
commit. 

We appreciate your request for administration views on this matter. 

With kind regard. 

Sincerely, 
Bryce N. HaRLow, 
Administrative Assistant to the President. 


Mr. Gross. I have also encountered most unusual difficulty in ob- 
taining information on the trial methods in the foreign countries with 
which we have these agreements. Some time ago I asked the Legis- 
lative Reference Service of the Library of Congress to provide me 
with a report on the trial methods in all of these foreign countries. 
I wanted to find out whether our servicemen have the safeguards in 
the foreign courts which we guarantee to persons brought to trial im 
the courts of this country. 

When I had not received the report by Thursday of last week, I 
checked with the Library to see when I could expect to receive it. It 
was then that I found that I had given them a pretty big order, and 
one with which they were having a great deal of trouble. I was as- 
sured that a staff of experts was working on my request, but it was a 
slow process. It seems that a great deal of translation work is re- 
quired. One of the countries that has the Library stumped is Ice- 
land. I was told that they have people over there, at the Library, 
who can translate some 25 different foreign languages, but they have 
no one who can translate the Icelandic language. The Saudi Arabian 
language also is giving the Library a lot of trouble. 

I did receive some information from the Library this morning, but 
I have not had an opportunity to study it. If you desire, Mr. Chair- 
man, I will be happy to make the material available to the committee. 
However, I still haven’t received the full report which I requested. 
I’m not blaming the Library of Congress for that, but I point this out 
to emphasize that the State Department apparently entered into many 
of these agreements with their eyes closed. Here we have probably 
the best research bureau in the world at the Library of Congress and 
no one over there can translate the Icelandic language. No one over 
there can tell me what the trial methods are in Iceland or in Saudi 
Arabia and they are having trouble with other countries. Can any 
member of this committee tell me what the trial methods are in Iceland 
or Saudi Arabia, or Japan, or Libya? And I wonder whether any- 
one in the State Department or Defense Department knows. [ 

It is unthinkable that we entered into such agreements not knowing 
exactly to what fates of legal procedure we were consigning the youth 
of America. } 

Before closing Mr. Chairman, I would like to mention something 
about how our agreement with one country, Japan, has been working. 

65454—55—pt. 1-4 
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I first became concerned about this agreement in October of last 
year when a short newspaper item reported that 13 United States 
servicemen were serving terms in Japanese prisons. I immediately 
wrote to Secretary of Defense Wilson requesting the names of the 
prisoners. It was not until January 3, 1955—from October 1954 to 
January 3, 1955—that I finally received the requested information, 
and by that time the number in prison had arisen to 26. By February 
10, 1955, the Defense Department reported that the number of Ameri- 
can servicemen in Japanese prisons had risen to 42. 

In other words, the figure is going up steadily, and we can expect 
it to continue to go up. “What a sad commentary it is that the Nation 
with which we were locked in deadly conflict only a few short years 
ago, and which practiced every form of barbarity upon our soldiers, 
now has criminal jurisdiction over our servicemen. And remember, 
Germany, another enemy during World War II, is now a full-fledged 
member of NATO and the State Department has asserted that it is 
anticipated that new arrangements based on the NATO Status of 
Forces Agreement will be made with Germany. 

Mr. Chairman, in the study by the committee of this matter, I re- 
spectfully suggest that you obtain from the Department of Defense 
copies, and print as a public record, the reports by the American 
representative at these trials in foreign countries, and particularly in 
Japan. I believe that these reports will reveal that in many instances 
the rights of American servicemen are being abused. 

I have it on good authority that in Japan, the reports of the Amer- 
ican representatives show, among other nes: 

1. Prolonged trials. 

2. Presentation of indictment to accused on first day of trial, in 
some cases, and not before. 

3. Court-appointed lawyer unable to speak English and converse 
with the accused, and additionally, the seating of his counsel unduly 
far away from the accused in the court room. 

4, Japanese judges asleep in court during trial. 

5. Accused was, before trial began, not confronted by witnesses 
against him. 

Mr. Chairman, it is unthinkable that these agreements which per- 
mit the trial of American servicemen in foreign courts were entered 
into in the first place, and as long as they remain in force the Consti- 
tution of the United States has been rendered meaningless as far as 
many of our servicemen are concerned. 

In closing, I want to emphasize, Mr. Chairman, a little publicized 
fact, that dependents of American servicemen—wives and children— 
are also subject to trial and imprisonment in foreign courts and jails. 
There is the report that the wife of an American soldier in Japan was 
to be prosecuted in the civil courts of that country because of a fire in 
the Japanese-owned property which this couple occupied. According 
to the report, the fire started because the serviceman’s wife forgot to 
turn off her electric iron. 

if the trial in foreign courts and incarceration in foreign prisons of 
United States soldiers is good, then why doesn’t the State Department 
adopt for its own use these good things of life? Why doesn’t the State 
Department insist that its officials, employees, and those of NATO 
and all other civil employees be tried in foreign courts for offenses 
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committed on foreign lands? Or is an American soldier a second-class 
citizen when in some foreign country, denied the protection of the 
Constitution and precious Bill of Rights, and subject to strange and 
unusual punishment ? 

These treaties and agreements are thoroughly un-American and | 
urge the committee to give prompt attention to the resolutions now 
before you to the end that complete jurisdiction over American serv- 
icemen be returned to our own military authorities. I am confident 
that the sentiment of the American people is strongly in favor of such 
action. 

Thank you, Mr. Chairman, and members of the committee. 

Chairman Ricuarps, Thank you, Mr. Gross. That is a very strong 
and interesting statement. Some of the evidence that you produced 
here and some of the things that you say you want is in line with what 
the committee wants to do to get to the facts of this situation. 

Mr. Gross. I appreciate that. I was greatly heartened by the hear- 
ings this morning. 

Chairman Ricuarps. Do you go along with the resolution in saying 
that this Congress tell the President, “ You shall do so-and-so?” 

Mr. Gross. I think that is the only effective way. 

Chairman Ricuarps. Suppose he doesn’t do it. What about that? 

Mr. Gross. We will have to devise something else. 

Chairman Ricuarps. Would you be in favor of impeachment if he 
didn’t do that ? 

Mr. Gross. I don’t know about that. 

Chairman RicHarps. You would consider that ? 

Mr. Gross. I certainly would consider it. I feel very strongly on 
the subject. 

Chairman Ricuarps. You don’t hesitate to state your views here 
or anywhere else on the subject. We appreciate your coming here 
and being so frank with us, I assure you. 

How about questions on this? Are there any questions? 

Mrs. Cuvurcu. I am way at the foot of the table and will yield to 
anybody. I would like to ask, Mr. Chairman, whether it would not 
be appropriate at this time for me to amend or enlarge my request of 
this morning, which was for the executive agreements, to ask the 
State Department to furnish us with the copies of the penal codes of 
those countries involved, which they must have had before them at 
the time they entered into these agreements, translated in English? 

Chairman Ricuarps. That would be a pretty large order, if you 
asked them to furnish a copy of the penal codes of every country in 
the world where we have troops. 

Mrs. Cuurcu. No, only where we have any executive agreements 
or Status of Forces Treaty which turn over our servicemen to the 
authorities of the respective countries. It seems to me it would not 
be more than 17 or 18. I would think that the State Department and 
the Pentagon would have had them in hand and translated them before 
they made the original recommendation, 

Mr. Dopp. If they haven’t, maybe this would be a good way of 
getting this done, at fey 

Chairman Ricuarps. What is that ? 

Mr. Dopp. If nothing else is:achieved by asking for these copies, 
we will achieve this much. If the Defense Department doesn’t have 
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the codes, it would seem reasonable, if our men are subject to these 
codes, that the codes should be available. I don’t think that is asking 
very much, Mr. Chairman. 

Mrs. Bouron. What would the length of the average penal code be, 
how many volumes ? 

Chairman Ricnarps. I understand it varies from one volume to 
96 volumes. 

Mr. Vorys. I don’t join in that request, because we haven’t room 
in this committee to handle those. 

Mrs. Cuurcn. I will be glad to furnish the room, if they can be 
provided. 

Mr. Dopp. Do you actually know the size of all of these, Mr. Vorys? 

Mr. Vorys. You and I are enough familiar with the size of criminal 
codes. 

Mr. Dopp. I think there is a reasonable way we can make this request 
without asking for a whole library. 

Chairman Ricuarps. I was trying to think this thing out. I am in 
sympathy with what Mrs. Church wants todo. I just did not want to 
be unreasonable about this question of volumes. It may come up here 
in a handbag or it may come up here in a truck. 

How about the chairman making a request that as far as possible 
these penal codes be provided for the committee on request, as re- 
quested ? 

Mrs. Cuurcu. Thank you, Mr. Chairman. 

Chairman Ricnarps. Will you do that, Boyd? Certain ones that 
we are interested in. Then we can bring them up here. If something 
else is needed to be done later, we will do it. 

Mr. Jupp. Mr. Chairman, Mr. Gross said that he was not able to 
find out from the Library of Congress the trial methods in some of 
these countries because, for example, in the Library of Congress they 
did ae have experts to translate the languages of Iceland and Saudi 
Arabia. 

I wonder if he made inquiry from the Iceland desk in the State De- 
partment and the Saudi Avs ia desk in the State Department to see 
if they could give you the information as to the trial methods in those 
countries ? 

Mr. Gross. I did not. I relied upon the Library of Congress to 
do that. 

Mr. Jupp. I don’t think we could reasonably expect the Library to 
have persons that can translate every language in the world. I think 
the State Department, the desk in question, ought to have people, or 
get through its translators, or personnel in the capital of the country 
involved, who can get that information. 

Mr. Gross. I would be glad to pursue it. I hope the committee will 
in this case pursue it. It occurs to me if there is no one in the Library 
of Congress who can translate the Icelandic language, what is the sit- 
uation of a serviceman on trial in Iceland who should be represented 
by friendly, American counsel ¢ 

Mr. Jupp. The implication was that because the Library of Con- 
gress didn’t know how to translate a language, nobody in Washington 
knew how to translate it, and that the United States didn’t have the 
information. I don’t think that implication is justified. 

Doesn’t the gentleman agree that given a country, I want to be care- 
ful not to identify any, whose cooperation with us is of the greatest im- 
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portance with respect to our air bases or radar or things of that sort; 
and the friendly government of that country is under strong attack 
from its opposition, including perhaps leftwing elements that would 
give anything to overthrow that government; and given a situation 
where if an announcement were made that that government had made 
a private arrangement, not publicized, to turn American servicemen 
over to our military courts rather than try them in its courts, that an- 
nouncement would probably lead to the overthrow of that friend] 
government, and the bringing in of a government that would elimi- 
nate our bases or radar stations or other positions of greatest import- 
ance to our national defense, don’t you think under those circum- 
stances that Mr. Morton, or our various Government agencies, are jus- 
tified in classifying that information ? 

Mr. Gross. I do not. 

Mr. Jupp. You would rather endanger the whole United States 

Mr. Gross. There is no proof of danger to the United States. You 
are posing a hypothetical question. 

Mr. Jupp. It is hypothetical as far as names, but it describes real 
situations. That is exactly why the information is classified. You 
see, they may have a couple of opposite numbers of Mr. Gross in 
their parliaments who would certainly object if their prime minister 
were to announce, “We are treating Americans better than we are 
treating the citizens of our own country.” The opposition would love 
to have that information public. It is classified because it isn’t con- 
sidered to be in the best interests of the security of the United States. 
That is the explanation of it. 

Mr. Gross. I am glad to be the horrible example of being an 
American. I will say to the gentleman from Minnesota, being the 
horrible example he has referred to—a man like Gross in another 
parliament—— 

Mr. Jupp. A man who is 

Mr. Gross. If, as an American and a defender of Americans, I am 
a horrible example, I am glad to be that. 

Mr. Jupp. I didn’t call you a horrible example. 

Mr. Gross. Being an American at the same time. 

Mr. Jupp. I said only that there are people in other countries who 
would take the same interpretation of their constitutions, as you 
take of ours, and it might operate greatly to our disadvantage. 

If some of the personnel of country X are brought to this country 
for training in Air Force or Navy or radar or electronics, or what- 
ever it may be, and those persons in this country, when they are off 
duty, should commit some civil offense, do you think they ought to be 
tried by American courts where the offense was committed, or turned 
over to the courts of their country ? 

Mr. Gross. Are you speaking now of an offense committed on Amer- 
ican soil? 

Mr. Jupp. Yes. 

Mr. Gross. Does the gentleman think that any other country in the 
world has a better system of jurisprudence 

Mr. Jupp. That isn’t the point. 

Mr. Gross. It is the point. 

Mr. Jupp. Would you be willing to allow these foreigners who are 
brought to our country by our Defense Department, and who com- 
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mit a crime while off duty in this country, if they attack, for instance, 
an American girl, or get drunk and assault a policeman, do you think 
they ought to be tried under our courts or turned over to the country 
from which they came and tried under its courts? 

Mr. Gross. Do I think they will be or should be? 

Mr. Jupp. Should be. Would you be willing to have them tried in 
their own courts rather than in American courts? 

Mr. Gross. Certainly. 

Mr. Jupp. In their own courts and not in our American courts? 

Mr. Gross. Yes. 

Mr. Jupp. I appreciate that position. That is logical. 

Mr. Gross. And if there are injustices, we will quit sticking our 
noses into certain countries and making treaties with them. 

Chairman Ricuarps. You would be willing to try them in a foreign 
countrys court no matter whether they had a trial by jury or anything 
else ? 

Mr. Gross. That is, their own citizens. 

Chairman RicHarps. They committed a crime. They murdered a 
citizen of the United States. You wouldn't think you are forsaking 
the rights of an American citizen 

Mr. Gross. Try them in their own courts. 

Chairman Rrcnarps. Mr. LeCompte. 

Mr. LeCompre. I just wanted to say that my good colleague from 
Iowa and I are great friends, whether we always see alike or have the 
same methods, we do agree on this proposition. Like my colleague, I 
do not like these treaties that provide for status of troops being under 
the jurisdiction of foreign countries. 

I wanted to ask you, because you have gone into this further than I 
have, if an American soldier in England, France, or some other coun- 
try off duty is charged with fighting, or with a small disturbance or 
petty thievery, but escapes back to his outfit, can the French Govern- 
ment come to his outfit and extradite the man and take him and try 
him ? 

Mr. Gross. I think he is turned over under the terms of this treaty. 

Mr. LeComrre. He wouldn’t be turned over unless they came and 
asked for him ? 

Mr. Gross. A civil authority of the country asked for him. 

Mr. LeCompte. That is the way it is, isn’t it? I don’t know. 

Mr. Vorys. Article 7,5 (a), states: 

The authorities of the receiving and sending state shall assist each other in the 
arrest of members of a force or civilian component or their dependents in the ter- 
ritory of the receiving state and in handing them over to the authority which is to 
exercise jurisdiction in accordance with the above provision. 

I think part of the arrangement is that in the case you mention, 
Karl, that the military authorities under the treaty would turn the 
man over to the authority who is to exercise jurisdiction. 

Mr. LeCompre. Without any counsel or help or defense ? 

Mr. Vorys. There is a whole string of protective provisions in the 
treaty. It has a whole list from A to Z of protections to which the 
serviceman is entitled: Prompt and speedy trial; informed in advance 
of trial, confronted with witnesses, and so forth. I thought it might 
be helpful to read from the treaty 
Chairman Ricuarps. I don’t think there is any doubt about that. 
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Mr. LeCompre. I was just asking. I wasn’t trying to cast a diffi- 
cult question. I just didn’t know. I was only asking for informa- 
tion. Presumably, if a man is charged with an offense, an officer from 
the government in which the outfit 1s located can go and ask the com- 
manding officer for this man and arrest him and take him ane try 
him. It would look like he wouldn’t have any counsel or help at all 
and probably not be able to speak or understand a word spoken in the 
courtroom. 

Mr. Gross. Let me ask my colleague from Iowa not to overlook the 
fact that dependents are subject to trial, dependents of servicemen, 
and they are always off duty. 

Mr. LeCompfr. Of course, I presume they would be at least partly 
in the status of tourists. 

Mr. Gross. No. 

Mr. LeCompre. Dependents of men who are stationed over there ? 

Mr. Gross. That is right. 

Mr. Vorys. Mr. Gross during the course of his statement spoke 
about what is the trial procedure in Iceland and Saudi Arabia. I 
have no idea as to what it is in Iceland nor in Saudi Arabia. I hap- 
pened to be leafing through the Senate hearings and Mr. Yingling, 
the counsel to Under Secretary Bedell Smith, said, page 52: 

We have an executive agreement with Saudi Arabia that takes care of this 
question of jurisdiction. Under that agreement with Saudi Arabia, we have 
exclusive jurisdiction over all offenses committed in those areas which our 
troops frequent in Saudi Arabia. 

That may be a partial answer to the question. 

Chairman Ricnarps. Mr. Donovan. 

Mr. Donovan. Mr. Gross, I notice this resolution is directed solely 
at NATO countries. In order to attain the objectives that you have 
in mind, particularly that area of the objective that has to do with 
countries that are not members of the NATO agreements, this resolu- 
tion would have to be broadened, wouldn’t it ? 

Mr. Gross. May I call the attention of the gentleman to section 2 
on page 2: 

The President shall forthwith take such further action as may be necessary 
with respect to any other treaty or international agreement, 
and so on and so forth. 

I believe that language is broad enough to cover those of which 
we have knowledge. Of course, if they are going to keep them classi- 
fied, that is another thing. 

Mr. Morano. First of all, I want to apologize for coming in late. 
I didn’t hear Mr. Gross’ testimony. 

As I understand this resolution, it must pass the Senate also and be 
approved by the President? 

Mr. Gross. That is right. 

Mr. Morano. If it is vetoed by the President under his constitu- 
tional right, he has a right to do that, hasn’t he ¢ 

Mr. Gross. I assume he does. 

Mr. Morano. This is also approved by the Senate? This treaty 
was ratified by the Senate? 

Mr. Gross. Yes. 

Mr. Morano. What date was it? 
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Mr. Gross. That is the NATO Status of Forces Treaty. There are 
other agreements. We don’t know how many. Some have not been 
ratified by the Senate. 

Mr. Morano. What date was it? 

Mr. LeCompte. It states July 15, 1953. 

Mr. Morano. What was the vote? 

Mr. Bow. I don’t remember. 

Mr. Morano. I want to get back to the consideration of impeach- 
ment. If the President has the right under the Constitution to veto 
the act we are considering here now, the bill we are considering now, 
how then could any consideration of impeachment be raised ? 

Mr. Gross. I don’t know that it could be. Certainly we would have 
an opportunity to pass the resolution over the veto. I don’t know 
where impeachment would rest. 

Mr. Morano. If you passed the bill over his veto, then he has no 
other course but to follow out the provisions of the act ? 

Chairman Ricwarps. No, sir. 

Mr. Jupp. Or be impeached. 

Chairman Ricuarps. He could just refuse to do it, and that is all 
there would be to it. 

Mr. Morano. If he vetoed this bill, which he has a right to do, and 
it were passed over his veto, what then would be the status of this act? 

Mr. Gross. I am unable to say. 

Mr. Morano. Is there anyone here able to say ? 

Mr. Vorys. It is perfectly obvious that this would be in its present 
form, I think, a mandatory requirement. However, if he refused to 
comply with it, there is no way to punish the President except to im- 
peach him. 

Mr. Morano. Then, of course, the consideration of impeachment 
does not obtain until after the bill is vetoed, if it is assumed it passes 
the Senate, and after it is overridden and he refuses to act. 

Mr. Vorys. Congress can consider impeachment of a President any 
old time they please. I remember there have been a lot of impeach- 
ment resolutions filed in Congress since I have been here. If some 
Members of Congress who felt strongly about this treaty right now 
wanted to, they could file a resolution of impeachment right now 
against President Eisenhower. I don’t believe it would be acted on. 
Also, i don’t know how you would impeach two-thirds of the Senate. 

Mr. Morano. That is what I was getting to. If the Senate by a 
two-thirds vote voted to ratify this treaty, and they would have to sit 
themselves as a court of justice to impeach the President for having 
done exactly what they did, then where are we at? 

Chairman Ricuarps. That is the $64 question. 

Mr. Gross. I am sure neither Mr. Bow nor I are here advocating 
impeachment of the President of the United States. 

Mr. Morano. I know you are not. I think the testimony will show 
that that consideration was raised. Am I right in assuming that the 
question of impeachment was raised ? 

Mr. Gross. It had been previously raised in the hearing this after- 
noon. 

Mr. Hays of Ohio. We have been called upon to save some of the 
President’s legislation from some of his own party. You are not 
going to let this thing go to where we will have to save him from 
veing impeached, are you, Mr. Chairman ? 
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Chairman Ricuarps. Things are drifting that way. I think they 
can count on the Democrats, if impeachment proceedings are brought 
against the President for not doing what a resolution of Congress tells 
him to do in this field, to defend him on that. I don’t know about our 
brethren on the other side. That is the reason why I asked Mr. Gross 
awhile ago about what steps he would take next. He said he didn’t 
know. He said he would consider it. 

Mr. Morano. That is right. I know he said he would consider it. 
I just wanted to clarify the situation. 

Mr. Gross. I wouldn’t foreclose final action on any legislation. 

Chairman Ricuarps. I believe if he thinks he is right, and sets his 
foot down, he is liable to go a long way to back up his opinion. He 
doesn’t back down at all. 

Mr. Gross. I appreciate that statement, Mr. Chairman. Don’t toss 
too many bouquets, because there are certain occasions where there 
are a lot of flowers and that means you come to the end of the road. 

Chairman Ricuarps. I would like for the flowers to be on you, but 
not when you are in a prone position. 

Mr. Morano. I would like to ask the distinguished Congressman 
from Iowa what his comment would be about the constitutional ques- 
tion, whether there is one or not, and, if so, what his position with it 
is in relation to this resolution ? 

Mr. Gross. I am not quite clear. You mean, with respect to con- 
stitutionality of this resolution ¢ 

Mr. Morano. Yes. 

Mr. Gross. I think it is constitutional. 

Mr. Morano. You may be right. I am not disagreeing with you. I 
don’t know. We are directing the President, on the House side, to 
do something which under the Constitution, as I understand it, is an 
executive agreement which is ratified by the Senate. 

Mr. LeCompre. The resolution asks the President to request the 
revision of certain things. 

Mr. Morano. I thought it directed him to do it. 

Mr. Gross. It directs the President 

Mr. Morano. If it requests him, it is one thing. 

Mr. Gross. To take steps to revise the Status of Forces Agreements 
and other agreements and treaties. Notice must be served a year in 
advance. I think the gentleman understands that. 

Mr. Morano. Mr. Gross, my mind is open on this resolution. I am 
trying to get a basis in order for me to discharge my responsibility 
as a member of this committee. I am trying to see whether or not, as 
a member of a committee of the House of Representatives, I am 
justified in taking an action on a treaty that under the Constitution 
Was consummated by executive agreement and ratification by the 
Senate. 

Mr. Dopp. Will the gentleman yield / 

Mr. Morano. Yes, I will yield in a minute. All right, I yield. 

Mr. Dopp. I know you were absent unavoidably this morning. I 
think we discussed this question rather fully. 

Mr. Morano. I apologize for having been absent. 

Mr. Dopp. This resolution can be amended by this committee and the 
phraseology can be changed. 

Mr. Morano. I know. I am talking about it in its present form. I 
want to be able in good conscience to vote on the basis of all the in- 
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formation I can get. If this directs a President to do something con- 
trary to what he has the power to do under the Constitution, | am a 
little bit cloudy on my responsibility here. 

Mr. Gross. There are some of us who feel what has been done may 
not be constitutional. Iam notan attorney. 

Mr. Morano. Neither am I. 

Mr. Donovan. Will the gentleman yield to me a minute? 

Mr. Morano. Yes. 

Chairman Ricnarps. Are you a lawyer, Mr. Morano? 

Mr. Morano. No. 

Mr. Donovan. Do you get the impression that since this morning’s 
hearing that the wires between the offices of some of the members of 
this committee and Pennsylvania Avenue and the State Department 
have been busy ? 

Mr. Morano. I don’t get any impression of that kind. I wasn’t 
present at the hearing this morning. Nobody in the State Department 
or on Pennsylvania Avenue called me up. I am just an obscure mem- 
ber of the committee, searching for information. Perhaps I am not 
high enough on the committee to be called. I was not called, if that 
is the question you are asking. 

Mr. Donovan. I wasn’t asking that question. I was just asking if 
you got the impression that I got. 

Mr. Morano. I don’t get any such impression. 

Chairman Ricnarps. Repeat that question, Mr. Donovan. 

Mr. Donovan. I would rather have the stenographer read it. 

Chairman Ricuarps. We will have the stenographer read it. 

(The material was read. ) 

Chairman Ricuarps. You just let that go? 

Mr. Morano. That isa legitimate question. 

Chairman Ricuarps. I don’t see anything wrong with that question. 

Mr. Morano. I gave him an honest answer. 

Chairman Ricwarps. You are talking to a New York lawyer now. 
You said you weren’t a lawyer. I want to protect everybody. 

Mr. Morano. There are enough lawyers around here that if I find 
I need counsel I can hire one of you real fast. If you put your money 
up, I am sure you can get one. 

Chairman Ricnarps. Mr. Prouty, didn’t you want to ask a question ? 

Mr. Provry. I want to inquire if representatives of the State De- 
partment will appear before the committee ? 

Chairman Ricuarps. Yes. There will be representatives of the De- 
partments of State and Defense here. It will probably be next Tues- 
day, because we want to get through with all the other witnesses first. 
Are there any other questions ? 

Mr. Vorys. You said representatives of the State Department are 
to be here. I think in view of the way we have been proceeding, the 
Defense Department and State Department ought to get at least what 
is assured under this treaty, a prompt and speedy trial and be in- 
formed in advance of trial of the specific charges made against them. 

Mr. Hays of Ohio. You don’t interpret this resolution to mean that 
if a soldier is stationed in Western Europe in a specific country, and 
he goes on leave, and as a tourist he goes into some country and gets 
in trouble he shall be protected there ? . 

Mr. Gross. Yes; I think a soldier in uniform on active duty with 
our forces should be protected anywhere. 
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Mr. Hays of Ohio. If he goes on leave, it is like going on leave in 
the United States. A lot of them get 30 days’ leave and go all over. 
You want to extend to him, as a tourist, a protection you and I don’t 
have as a tourist 

Mr. Gross. Let me say to the gentleman that I don’t believe a serv- 
iceman ever has the status of a tourist. 

Mr. Hays of Ohio. If you go over and look, you will see that they do 
have the status of a tourist. They travel in civilian clothes, sport 
shirts, with license plates of the United States or Kuropean countries. 

Mr. Gross. That man is still subject to duty; always on duty in the 
Armed Forces of the United States. 

Mr. Hays of Ohio. I want to get your interpretation of how broad 
this thing is. 

Mr. Gross. That is how I feel about it. 

Mr. Hays of Ohio. Would you be willing to have the same condi- 
tions apply to your State of Iowa if a soldier is on assignment, say, to 
Bolling Field, and he gets a leave and takes a trip to California and 
kills somebody in your State—I think that happened with a marine 
out there—do you say he should be returned to Bolling Field for trial 
or be tried in Iowa? 

Mr. Gross. I am willing to trust to the court-martial system of the 
Army. 

Mr. Hays of Ohio. That isn’t the procedure we use now. 

Mr. Gross. That may not be. I say again, in any event, we have a 
far different system of jurisprudence, a far different system of trial 
in this country, both municipal, State and 

Mr. Hays of Ohio. I am not arguing that point. I am in- 
clined to be somewhat sympathetic to this resolution, if you don’t 
make it so broad that you make it impossible to go along with it. 
That is why I am trying to get this clarified. You mean that this 
shall apply to a soldier not on duty and on leave anywhere he may 
go in the world. If so, then I think you are getting into something 
that might be a little different from what Mr. Bow had in mind when 
he introduced the resolution as to a soldier in a specific country. 

Mrs. Cuurcnu. Does a member of the diplomatic corps abroad carry 
his immunity with him when he travels into another country ? 

Mr. Hays of Ohio. I can’t answer that question. 

Mr. Donovan. His passport carries it. It is diplomatic status. 

Mr. Hays of Ohio. The average American citizen, you traveling 
to Europe, has no protection. 

Chairman Ricuarps. Let’s get back on the track. 

Mr. Hays of Ohio. This soldier on leave—— 

Chairman Ricwarps. Did you ask a question or are you answering 
a question ? 

Mr. Hays of Ohio. I am trying to get my question answered, which 
apparently wasn’t clear. The point I am making is that if the soldier 
takes leave, and goes, we will say, on a vacation to Switzerland, then 
he is going by free choice and he is not being sent to Switzerland. 
We will say he is stationed, for the purpose of this, in France, that 
he has 30 days’ leave coming, that he gets his pass, leave, and gets his 
wife and family in his car and goes to Switzerland as a tourist. What 
I want to know is, does this protection that we are wanting to give 
him follow him there? 
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Mr. Gross. Yes; I would certainly say so. 
fers Hays of Ohio. He is a tourist just the same as anybody else, 
then. 

Chairman Ricuarps. I wouldn’t think Mr. Gross considers him- 
self an expert on that. You didn’t presume to do that. I think 
one of the jobs of this committee is to get that from the proper people. 
If you wanted to ask that question of the State Department 
people—— 

Mr. Hays of Ohio. I wanted to ask Mr. Gross and Mr. Bow how far 
they consider this resolution went. Mr. Gross says he considers it 
should govern. 

Mr. Dopp. Then it is an answer. 

Mrs. Cuurcn. I raised the question for information and not for 
combative purpose. It was stated here that diplgmatic immunity 
granted to a member of the diplomatic corps at any level did not go 
= him anywhere he went on leave, or otherwise, and I think that 
it does. 

Chairman Ricnarps. I think it does. One of the witnesses will 
pin that down later on. Thank you, Mr. Gross. We appreciate 
your coming up. 

Mr. Cuatuam. Thank you, Mr. Gross. 

Mr. Gross. Thank you. 

Chairman RicHarps. With the consent of the committee, I will 
offer in evidence the statements of Congressman Francis E. Dorn of 
New York, Congressman Billy Matthews, of Florida, Congressman 
Richard H. Poff, of Virginia, Guicier iene Harold O. Lovre, of South 
Dakota, Congressman A. L. Miller of Nebraska, Congressman Usher 
L. Burdick, of North Dakota, Congressman Gordon L. McDonough, 
of California, Congressman Otto Krueger, of North Dakota, Congress- 
man Albert H. Bosch, of New York, Congressman H. A. Dixon, of 
Utah, Congressman Peter W. Rodino, of New Jersey, and Congress- 
man Hamer H. Budge, of Idaho. Congressman McDonough’ s state- 
ment will be placed ‘in the record at this point, and he will make a 
supplemental statement. 

(The material referred to is as follows:) 







STATEMENT OF REPRESENTATIVE FRANCIS E. DORN oF NEW YORK, IN SUPPORT OF 
PROPOSED LEGISLATION PROVIDING FOR THE REVISION OF THE STATUS OF FORCES 
AGREEMENT 


Mr. Chairman, United States citizens serving in their Armed Forces on for- 
eign soil are not there of their own free will—they are there under United States 
military authority, an authority which should continue to govern these citizen 
militia. There should be no separation of jurisdiction in the event of the com- 
mission of a crime in a foreign territory. 

During World War I, without prior agreement, France honored the exclu- 
sive jurisdiction of the United States over its own armed forces, and later rati- 
fied this by agreement. And again, in World War II, wherever our forces were, 
our servicemen were subject to the jurisdiction of their own country. 

I call to the attention of the committee the article entitled, “Jurisdiction 
Over Friendly Foreign Armed Forces,” by Archibald King, published in the 
American Journal of International Law, and reprinted in the Congressional 
Record, 1953, Pages 4659-4667. It cites precedent after precedent of the right 
of a soldier, under international law—and prior to the treaty—to be tried by 
his own militia rather than by the courts of foreign nations. 

This treaty commits a grave error, for it fails to provide for the basic rights 
guaranteed under our Constitution. Our boys must have the right to a public 
trial, the right of trial by jury, the right of appeal, and all of the other rights 
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which could be denied them by the laws of the foreign country under which 
they are tried. 

I vigorously protest the denial to our soldiers of the fundamental rights of 
American citizens. I urge full and strong support of the pending resolutions 
to revoke the authority of foreign countries to exercise criminal jurisdiction 
over American Armed Forces personnel stationed within their boundaries. 


TESTIMONY OF CONGRESSMAN D. R. (BILLY) MATTHEWS, 8TH DISTRICT OF FLORIDA, 
ON STATUS-OF-FORCES AMENDMENTS 


Mr. Chairman, I appreciate the opportunity to testify in behalf of all legis- 
lation before this great committee to nullify the effect of article VII of the Status 
of Forees Treaty, signed at London in 1951, and similar agreements. 

I am not in favor of international agreements permitting foreign nations to 
exercise criminal jurisdiction over American military personnel stationed abroad. 
It is my understanding that the intent of this legislation is to provide that no 
American serviceman who enters the service after the date of the act could 
be stationed at any overseas installation where such a treaty was in effect. I 
believe such legislation, if enacted, would serve as a lever to force administra- 
tion action to nullify or abrogate such treaties, and to strengthen the Executive 
in his efforts to do so. 

I believe that the Status of Forces Agreement, and similar treaties, (1) Reverse 
historic precedent under which a host nation must waive jurisdiction over the 
members of the invited visiting force, leaving them to the control of their own 
military courts. 

(2) Deny American servicemen, including conscripts who are drafted against 
their will, protection of our constitutional guaranties. 

(3) Constitute an unnecessary and unwise abrogation of sovereignty. 

I do not believe this legislation, if enacted, should cause any great concern 
to our allies. It is my understanding that on a worldwide basis there were 
7,416 offenses committed throughout the world during the period January 1 to 
November 30, 1954, in which foreign courts could have exercised criminal juris- 
diction on United States personnel. However, foreign courts waived jurisdiction 
in 4,424 of these cases. In those cases where foreign tribunals exercised their 
jurisdiction, 178 individuals were sentenced to confinement, but sentences were 
suspended in all but 78 cases. The Department reports that as of February 10 
this year there were 58 American servicemen in prisons for sentences of up to 
1 years. They were in Britain, France, Italy, Japan, and Canada. 

These 58 Americans were not guaranteed their constitutional American rights 
of a public trial by jury, with conviction based only on proof of guilt beyond 
a reasonable doubt and presumption of innocence until proven guilty. By 
American standards these 58 have been denied justice. Surely our allies, to 
whom we have given so much, should not deny us the right to try our own 
military personnel for any alleged offenses. If they deny us that right, I do 
not believe we should force our servicemen to serve in these foreign countries. 


TESTIMONY OF Hon. RicHARD H. PorFr CONCERNING HoUsE JOINT 
RESOLUTION 309 


Mr. Chairman, my name is Richard H. Poff and I have the honor to represent 
Virginia’s Sixth Congressional District. I appear before your committee, speak- 
ing my own deep-rooted personal convictions concerning the matter under inquiry. 
In addition, however, I feel I can safely say that my personal convictions reflect 
the well-nigh universal sentiments of the people of my constituency. 

Our attention is focused primarily on article VII of the so-called Status of 
Forces Agreements of parties to the North Atlantic Treaty Organization. That 
is the section which, for the first time in the history of our Nation, divests mem- 
bers of the Armed Forces of the United States of their historic constitutionai 
rights and vests in a foreign nation both civil and criminal jurisdiction over their 
persons. 

Obviously, this is a question of international law. The first judicial pro 
nouncement came in the famous case of Schooner Exchange v. McFaddon (7 
Cranch 116, 137). In that case, Chief Justice John Marshall held that wheu 
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one nation allows the troops of a foreign nation to pass through its domain, it 
thereby cedes a portion of its sovereign territorial jurisdiction. Stated differ- 
ently, the receiving nation, without expressly saying so, is presumed in law to 
have waived judicial jurisdiction over the members of the visiting army, and 
jurisdiction remains with the sending nation. 

In the case of Coleman vy. Tennessee (97 U. S. 509, 515), the Supreme Court 
of the United States, citing the Exchange case, reaffirmed this doctrine in the 
following words: 

“It is well settled that a foreign army permitted to march through a friendly 
country, or to be stationed in it, by permission of its government or sovereign, 
is exempt from the civil and criminal jurisdiction of the place.” [Emphasis sup- 
plied. ] 

Again, the Supreme Court, in the case of Dow v. Johnson (100 U. 8. 158, 165) 
approved the doctrine of the Exchange case, using the same language used in the 
Coleman case. 

As late as February 19, 1945, after passage of the Friendly Service Courts Act 
of 1944, Gen. George C. Marshall issued a memorandum demonstrating the rule 
is accepted by America as a two-way street. The memorandum stated: 

“When the United States consents to the stationing of armed forces of another 
nation within its territory, it by implication gives its consent to trial of members 
of taose forces by courts martial of their services within the territory of the 
United States.” 

Indeed, the several nations party to the Status of Forces Treaty tacitly 
affirm this doctrine of international law by acknowledging the necessity of nego- 
tiating an international agreement. In other words, the participating nations 
realized that if the “status of forces” in foreign nations was to be any different 
from that enunciated in these cases, it would have to be a matter of agree- 
ment bearing the dignity of a treaty. 

During the Bricker amendment debate in the 83d Congress there was a great 
deal of argument in the other body as to whether it is possible for a treaty to 
supersede and violate individual constitutional rights. I respectfully suggest 
that the Status of Forces Treaty is the best possible evidence establishing the 
affirmative of that question. 

Paragraph 9 of article VII contains a list of nine rules which are supposed 
to guarantee a fair trial to everyone prosecuted in a foreign court. At the first 
reading, this list is rather impressive. However, when it is more carefully 
scrutinized, analyzed, and compared with our own American concept of juris- 
prudence, it becomes abundantly apparent that there are many different ver- 
sions of “fair trials’ in the different nations of the world. Permit me to point 
out some of the deficiencies in this list of rules: 

1. While the list guarantees a “prompt and speedy” trial, it does not g uarantee 
a public trial, one of the most essential components of the American defini- 
tion of a fair trial. One of the reasons America was founded was to escape 
the star chamber proceedings of the Old World. 

2. The list does not guarantee freedom from compulsory self-incrimination. 
Americans regard this right so highly that we guarantee it even to Communists, 
spies, and subversives. Even those publicly dedicated to forcible overthrow of 
our established Government are not required to testify against themselves. 

3. The treaty’s list of rules does not protect the American soldier against 
unreasonable searches and seizures. 

4. The list does not protect the American soldier against a foreign law which 
restricts his freedom of worship, his freedom of speech, his freedom of assem- 
bly, or his freedom of the press. 

5. The list does not guarantee him against double jeopardy. In America we 
hold that a man shall not be twice exposed to conviction for the same offense, 
and if acquitted once he is acquitted forever. 

6. The list does not guarantee an American soldier the right of trial by jury 
in every nation involved in the treaty, and even in those nations where jury 
trials are required as a matter of right, it obviously will be impossible for an 
American soldier to be tried by a jury of his own peers. Such a jury as he 
may be able to demand will be composed of citizens of the foreign nation. All 
of us, and more particularly those of us who have served on foreign soil, are 
familiar with those ugly signs and vindictive yells, “Yankee Go Home.” Espe- 
cially in nations where the Communist Party is strong, anti-American sentiment 
is constantly fanned by outrageous propaganda. How can American soldiers 
expect to draw fair-minded juries from among such people? Moreover, unlike 
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American laws which require a unanimous verdict to convict, some foreign 
nations require only a majority verdict, coupled with the consent, advice, and 
vote of the judge or judges sitting on the case. In effect, such a system makes 
the judge both arbiter and juror, something entirely alien to our concept of 
justice. 

: 7. The list does not protect American soldiers against cruel and unusual pun- 
ishment. Entirely aside from the grievous physical penalties which may be 
imposed, it is possible for foreign courts to exact excessive fines, and because 
of America’s reputation of unlimited wealth, the temptation to impose excessive 
fines to enrich the court’s coffers is well-nigh irresistible. 

8. The list does not protect the American soldier against excessive bail. Indeed, 
in some nations reasonable bail is not a matter of individual right. In one 
case called to my attention, an American soldier was arrested in a foreign 
country on suspicion of a crime, denied bail, confined in prison for 6 months 
and later discharged as innocent. 

9. The list does not guarantee the American soldier a presumption of inno- 
cence. On the contrary, he is often required affirmatively to establish his own 
innocence, 

10. The list does not require the prosecutor to establish guilt beyond a reason- 
able doubt, it is only necessary to establish guilt by a preponderance of the 
evidence. That is, it need not be conclusively shown that the man is guilty. It 
is sufficient for the prosecutor to show only that he is probably guilty, even 
though it might definitely appear that there is a clear possibility that someone 
else might have committed the crime. 

11. The list does not guarantee protection against the admission of hearsay 
evidence by the prosecution. 

12. The list does not preserve to the American soldier his right to petition for a 
Presidential pardon. 

13. The list does not attempt to reconcile international differences in the 
different gradations of an offense or the differences in penalties attendant upon 
different gradations. For instance, under American jurisprudence, homicide is 
graduated into first degree murder, second degree murder, voluntary man- 
slaughter, involuntary manslaughter and justifiable homicide. In most States 
of the Union, only first degree murder carries the death penalty. On the other 
hand, in France simple manslaughter is a capital offense. 

In 1953, the senior Senator from Ohio, Mr. Bricker, made public a number 
of letters which he had received from military personnel stationed overseas. 
A letter from an American Legion post in Morocco described the case of a 
sailor named Kenneth Griffith. Griffith, who did not enjoy a jury trial as we 
know a jury trial in this country, was convicted and received a sentence of 10 
months. Upon appeal and after a review of the case by ar appellate court, 
his sentence was increased to 16 months. A letter from the wife of a soldier 
stationed in Turkey told how he was sentenced to 10 months in a vermin- 
infested Turkish prison, even though no witnesses had been called in his behalf 
and even though the Turkish prosecuting witnesses had contradicted their 
original statements, This same letter further detailed the case of another soldier 
serving a 2-year sentence who was denied visitors and who was housed in the 
same room with a tubercular prisoner. 

A civilian employee of the United States Air Force in Western Germany, who 
was punished for a death growing out of a traffic accident, said that the prose- 
cuting attorney who convicted him admitted that under American law he had 
committed no punishable offense. 

All of us are familiar with the recent case of the American serviceman who 
killed a French civilian in the course of self-defense. Communist newspapers 
throughout the length and breadth of France demanded that he be guillotined. 
In some of the nations of the Middle East where food is so precious, the penalty 
for stealing a chicken is the removal of a hand. In other nations where the 
cow is considered holy, a person may be sentenced to death for killing a cow. 
These may he, and possibly are, extreme cases. Nevertheless, they dramatize 
the vast differences that exist between American jurisprudence and foreign 
Jurisprudence, and effectively point up the grave injustices to which American 
Soldiers abroad may be subjected. 

P Advocates of this treaty have argued that the foreign country will have 
lay. jurisdiction only when the offense was committed while the American 
i, Fd was not engaged in the course of his official duties. That is an error. 
With hia provides for two kinds of jurisdiction, viz, concurrent and exclusive. 

pect to concurrent jurisdiction, either the host nation or the sending 
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nation is granted primary jurisdiction over certain specified matters. In this 
connection, the treaty does grant primary jurisdiction to the sending nation 
of offenses committeed by a soldier in the performance of his duties, and primary 
jurisdiction to the host nation of offenses committed by the American soldier 
not in the performance of his duties. Nevertheless, jurisdiction still is con- 
current, and the host nation has the right to request America to waive its primary 
jurisdiction over offenses committed during the performance of official duties. 

Moreover, and more importantly, paragraph 2 (b) of article VII grants that 
host nation exclusive jurisdiction over American soldiers with respect to (1) of- 
fenses relating to the security of the host nation and (2) offenses punishable by 
the law of the host nation but not by the law of the sending nation. In connection 
with the former, the treaty defines “security offense” as treason, sabotage, espion- 
age, or “violation of any law relating to official secrets.” Accordingly, if a foreign 
nation has a law making it a security offense to utter a public statement critical 
of the government, any American boy overheard making such a statement would 
be punishable under the laws of that country. This would be a complete repudia- 
tion of our cherished American principle of freedom of speech. With respect to 
such offenses, I remind the committee, the foreign nation has exclusive jurisdic- 
tion. 

As stated above, it also has exclusive jurisdiction with respect to “offenses 
punishable by its law but not by the law of the sending state.’”’ This means that 
an American boy who violates a foreign law will be seized by a foreign police- 
man, prosecuted by a foreign prosecutor in a foreign court, convicted by a foreign 
judge, and sentenced to prison in a foreign jail. It is immaterial that his viola- 
tion was unintentional. It makes no difference that he had no criminal purpose. 
They will not consider the fact that he did not know and had no way of knowing 
of the existence of the law, or that the act he committed is not criminal under 
American laws. And the host nation has, not concurrent, not primary, but ex- 
clusive jurisdiction over the boy. 

Mr. Chairman, let us sum up the situation with which we are confronted. In- 
ternational tension has dictated international coalitions. By reason of these 
coalitions, America has committed thousands of her best young men to serve on 
foreign soil in some 40 nations of the world. Nearly all of these young nen were 
drafted without their consent. They were sent overseas without their consent. 
They are there not so much because America wants to send them there, but be- 
cause they were invited there by foreign nations to help defend their soil and to 
promote the mutual security of the non-Communist world. They are the van- 
guard of our own national defense, prepared to fight and, if necessary, to die for 
the preservation of the rights and personal liberties guaranteed to them by our 
Constitution. It is utterly inconceivable to me that their nation would barter 
away in a treaty the very rights they are prepared to fight to defend. I suppose 
some of our present-day international do-gooders would call it old fashioned, but 
my schoolteachers taught me that American citizenship follows the flag and 
that the United States Government was committed to exert the last ounce of its 
sovereign power to protect the rights of an American citizen wherever he might 
voluntarily choose to go on the face of the globe. Assuming that this is still true, 
and God forbid that it is not, are we to afford American citizens in uniform, sent 
abroad involuntarily, a smaller degree of guardianship? If so, American boys 
may choose to serve a sentence in an American jail as a draft dodger rather than 
a sentence in a foreign jail as a chicken thief. 

The bill before this committee is the first step toward the correction of this 
shameful business. I urge its early and favorable report. 


TESTIMONY BY CONGRESSMAN Haroxp O. Lovre 


Mr. Chairman, my purpose in being here today is to emphasize that some cor- 
rective action is necessary in regard to the Status of Forces Agreements which 
have been entered into by our Government. You have many resolutions before 
your committee, and I would be most hesitant to select any one of them. My 
testimony is devoted strictly to the need for revision or abrogation of these 
treaties. 

Although one should not be narrow minded or personal in viewing our foreign 
relations and the world picture, I think that a few concrete examples will show 
you what has been the effect of these Status of Forces Agreements. Only by add- 
ing example on example can we get the broad picture. 
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Today, American servicemen are languishing in foreign jails because the 
American Government has reneged on a responsibility. We used to be proud 
to say that the American flag followed the citizen no matter where he went in 
the world. He was an American citizen and was entitled to the protection of 
the flag. Unfortunately, that is apparently not true today. 

The examples I have referred to previously are two South Dakota servicemen 
who have been jailed. One of them is in England, where he is serving a 3-year 
term for rape and assault. The second South Dakotan is in a Japanese jail, 
charged with robbery and injury. He received a 5-year sentence. I am certain- 
ly not arguing whether these men should be confined. Perhaps they received 
light sentences for the crimes they allegedly committed. My complaint lies sole- 
ly in the manner in which these men were tried and sentenced. 

Under the Status of Forees Agreements, foreign nations are permitted the right 
to exercise criminal jurisdiction over American military personnel stationed 
abroad. In other words, the American flag follows the serviceman until he gets 
into a little trouble and then we cast him on the mercy of a foreign court. In 
the case of England and Japan, I don’t think the problem is as critical as it is 
in other parts of the world. Let’s take, for example, southern Italy where the 
Communists have been strong since World War II. If I remember correctly, one 
of these Communist strongholds has been the city of Leghorn, where the Com- 
munists are in complete control of the city administration. I ask you, Mr. 
Chairman, what chance would an American serviceman have in a court com- 
pletely staffed with Communists? Yet, under the Status of Forces Agreements, 
we would leave the American serviceman on his own under such circumstances. 
I think it is an insult to the American heritage to allow this type of situation 
to continue. 

It has been estimated that American troops are stationed in 40 some countries 
throughout the world, and such agreements have been concluded with all but 1 
or 2 of these nations. Frankly, I sometimes wonder if we have 4 friends in the 
world, and here we have given 40 countries such jurisdiction over our troops. 

Frankly, I was a little disappointed last week when the Budge amendment was 
not included with the foreign aid bill. If these foreign countries want our 
money, certainly they should give us jurisdiction over our own troops. I can 
certainly understand the chairman’s point of view on this, however, and am per- 
fectly willing that this action be taken independently. 

These young men are going abroad, for the most part, involuntarily. They 
have not asked to be sent to Siberia, Siam, Singapore, or any place else on the 
globe. They go at the request of the American Government, and then we strand 
them when they get into trouble. If that’s American thinking, then I’ve been 
sadly mistaken about the past history of this country. 

I realize that this has become rather extensive, but I would like to make just 
one further point in regard to these treaties. What protects the American 
serviceman against trumped-up charges? In Communist-tinged areas what sort 
of protection is there against a serviceman’s being “framed” or provoked into an 
illegal act? There may be such protective measures, but I am unaware of them 
if they exist. 

Truly, these agreements make the American serviceman a “man without a 
country,” and I hope this committee takes action to rectify this blotch on Amer- 
ican heritage. 


REMARKS OF Hon. A. L. MILLER ON THE STATUS OF ForcES TREATY 


Mr. Chairman, I thank you and the members of the committee for being per- 
mitted to appear and to submit a statement on behalf of House Joint Resolution 
309, which provides for revision of the Status of Forces Treaty and other agree- 
ments, or withdrawal of the United States from the treaty, so that foreign courts 
will not have criminal jurisdiction over American military forces serving within 
their boundaries. 

Under the Status of Forces Treaty, ratified by the Senate last year by a vote 
of 72 to 15, the courts of foreign countries are vested with jurisdiction to try 
American servicemen for offenses committed against the laws of those cour ‘ries. 

Because of this treaty, which obtains with NATO countries and certain others, 
namely, Japan, Sandi Arabia, Libya, and Iceland, procedural and substantive 
rights of the members of our United States military forces have been given 
away. This is something we in Congress could not do, even if we were so com- 
pelled, by internal legislation by the Congress. It is only because of the inter- 
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pretation of language in our Constitution that treaties are the “supreme law 
of the land” and need not conform to the Constitution, that this is possible. 

Several able and conscientious efforts have been made in this session to accom- 
plish what is proposed by House Joint Resolution 309, and I believe it is the 
overwhelming sense of the Congress that it must be done. 

The objections raised did not go to the merits of this resolution, but rather 
to the procedures by which it was suggested. 

We are informed by the Department of the Army that from January 1, 1954, 
through November 30, 1954, a total of 7,416 persons subject to military law of the 
United States were accused of offenses subject to the jurisdiction of foreign courts 
throughout the world. Jurisdiction was waived in 5,424 cases, and 793 cases 
were tried. 

What happened to these American servicemen who were tried in foreign 
courts? The complaints were dismissed as to 255 individuals, and 123 were 
acquitted. The balance were fined, given suspended sentences, or incarcerated 
in foreign jails or prisons. As of February 10, 1955, the same source informs 
us, 58 United States citizens subject to military law are serving time in foreign 
institutions pursuant to sentences by foreign courts. 

The numbers in themselves are not startling. While I do not have the record 
at hand and cannot quote the actual statistics, I would not be surprised if a com- 
parison of the number of crimes and punishments at home was proportionately 
comparable. But what is involved is a principle, as deep-rooted as our form of 
government. 

It was always my understanding that the “Constitution follows the flag.” 
Wherever our American servicemen go, wherever the flag is carried, the rights, 
privileges, and guaranties of the Constitution go also. We have a Constitu- 
tion that is unique. We have a concept of criminal law that has been evolved 
by our people, our legislatures and our courts such as is found nowhere else 
in the world. 

Several procedural and substantive guaranties written into the Bill of Rights 
are peculiar to American law. One is the right to trial by jury. This right 
obtains in England, but in few other countries. Some criticism has been leveled 
at our jury system, and possibly with some merit, but no more eminently fair 
system has been developed anywhere, and trial by jury is a right our people 
expect and are entitled to. Even if this right were granted and the jury system 
installed in all of these treaty countries, how difficult it would be for an Ameri- 
can serviceman to get a fair trial in a Japanese court, before a Japanese judge, 
and a Japanese jury. How improbable it would be that an unbiased, impartial 
jury could be selected to try an American serviceman for an offense committed 
against a native of the forum. And, with the language barrier that exists, it 
would be nearly impossible for an American to conduct an examination of the 
jury panel to determine qualifications, bias, and other matters that go into the 
selection of a jury. 

Other practical considerations are involved. According to the treaties, the 
accused American must be accorded by foreign courts such rights as a prompt 
and speedy trial; to be confronted with the charges against him; to subpena 
witnesses in his behalf; to be represented by counsel; to have an interpreter ; to 
confront the accusing witnesses: and to communicate with his government. In 
theory, then, it would seem that many concepts of American justice are being 
followed. In practice, however, it is much different. Japan, for example, 
provides for court-appointed lawyers, but in many cases the Japanese lawyer 
cannot speak our language and cannot adequately communicate with the defend- 
ant. He is not given an opportunity to consult with the accused before trial, 
does not sit with the accused during trial, and does not prepare an adequate 
defense—which would be considered by most courts in our country as reversible 
error. I can conceive of many other practices that exist in foreign tribunals 
which would deny the American serviceman due process of law as measured 
by our standards. 

There are certain matters of substance, matters of punishment that violate our 
constitutional prohibition against cruel and unusual punishment. They are 
shocking. I am advised that the penal codes of France and Belgium still con- 
template the use of the guillotine, and those of Italy and Luxembourg command 
the firing squad for é¢xecution of the death penalty * * * outlawed in the United 
States for many, many years. The Dutch Criminal Code provides that 
sentences for periods not. exceeding 15 years shall be served in solitary confine 
ment, a practice followed in America for short periods of time only and then 
as an extreme disciplinary measure, a punishment for flagrant violation of 
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prison regulations. Under the codes of several other countries, convicts are 
permanently deprived of civil, paternal, and marital rights for committing 
relatively minor felonies. . ; 

These are but a few examples in which the letter and spirit of the American 
concept of justice is violated. I am sure a careful examination of the criminal 
laws of these countries will yield many more. 

We are assured by many able legislators and lawyers that by the terms of 
these treaties an accused is accorded all the rights to which a citizen of the 
country in question is entitled. That is not enough. We did not send our Armed 
Forces to Germany to make German citizens of them. They should go there 
with the assurance that in return for the protection they are giving us, we at 
least will safeguard their rights. We should not be prepared to accept these 
treaties until these questions are answered satisfactorily: Do these treaty 
couutries recognize a defendant’s right not to be twice placed in jeopardy for 
the same offense? Do these treaty countries respect a defendant’s right to 
refrain from testifying against himself? Do these treaty countries require 
that criminal prosecution shall be by presentment, indictment, or information 
in the manner prescribed by our Constitution or other law? Do these treaty 
countries accord appeal, habeas corpus, and other review proceedings that are 
guaranteed to our citizens—or, for that matter—to their citizens in the United 
States? Do these treaty countries permit bail, or prohibit excessive fines, and 
cruel and unusual punishment? Do these treaty countries presume a defendant 
innocent until he has been proved guilty “beyond a reasonable doubt?’ 

Unless all of these questions can be given an affirmative answer, substantial 
rights of our American military are being denied. A great injustice will con- 
tinue to exist unless we take prompt action to reexamine and revise the Status 
of Forces Treaty. 


CONGRESS OF THE UNITED STATEs, 
Houses ov REPRESENTATIVES, 


Washington, D. C., July 11, 1955. 
Hon. JaAMEs P. RICHARDS, 


Chairman, House Committee on Foreign Affairs, 
House Office Building, Washington 25, D.C. 

DEAR COLLEAGUE: Enclosed is a statement which I should like to submit for the 
record in the hearings on House Joint Resolution 309, which is scheduled for 
July 13. Your consideration of it will be much appreciated. 

Sincerely yours, 


UsHerR L. Burpick, M. C. 
STATEMENT ON House Joint Resorution 309 py Usher L. Burpick 


Mr. Chairman, the purpose of this bill is to modify or rescind that part of the 
Status of Forces Agreement embodied in the North Atlantic Treaty signed at Lon- 
don on June 19, 1951, and certain other treaties and international agreements en- 
tered into by the United States, which gives foreign countries in which our troops 
are stationed criminal jurisdiction over them. 

This provision is in direct opposition to the theory that the Constitution follows 
the flag, and the principle of international law under which it is recognized that 
United States troops stationed in foreign countries remain under the jurisdiction 
of their own military courts. It deprives our men of the protection of the Con- 
Stitution and the rights and safeguards to which they are entitled. It is bad 
enough to send our men to foreign countries without their consent, and without 2 
declaration of war, but when we force them into such service the least we can do 
it to give them the protection which they are traditionally given the right to 
expect. 

t is unthinkable that we should abandon our troops to the jurisdiction of 
courts where they are unable to have an American lawyer defend them; where 
they cannot be tried by an American court or an American court-martial; where 
they are deprived of the justice of the presumption of innocence and the principle 
that guilt must be proven beyond a reasonable doubt ; where there is no rule or 
provision that they need not testify against themselves ; where penalties for mis- 
demeanors or minor crimes are unreasonable and barbaric. In some countries 
where our troops are stationed the penalty for petty thievery is the cutting off 


2 the accused’s hand. We all know of the cases of Private Keefe and Jose 
Montijo. 
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What kind of country have we? What kind of men have we allowed ourselves 
to become, when we permit such an outrage to be imposed upon our soldiers in 
foreign countries, living there, not because they wish it, but because our mili- 
tary commitments have forced them into service there? What kind of govern- 
ment have we allowed to develop, when such un-American and unprincipled 
provisions as this can be embodied in a treaty which we have signed? 

The treaties and agreements which this bill seeks to correct are just another 
shining example of how far we have gone in willingness to surrender our na- 
tional sovereignty and to abrogate the rights and privileges of our citizens. 
These are the things on which our Nation was founded. These are the things 
which our forefathers believed in and for which they fought, that our genera- 
tion and those to come after us, might be secure. This is one of the many holes 
in the dike through which are seeping our belief in and reverence for our tra- 
ditional code of justice. If we don’t plug these holes when they appear—and 
remember that the one-worlders are seeking night and day to widen them—the 
whole wall of American strength and honor will go down and be swept away 
in the flood which will overwhelm and destroy our institutions. 

I am strongly in favor of the passage of this resolution. I cannot say too 
much in support of it. It would go a long way in helping to establish proof that 
our Constitution cannot be changed by treaties, nor can they interfere with 
our domestic affairs. And I cannot believe that this House will not pass this 
resolution with the unanimity which it deserves. 


STATEMENT OF CONGRESSMAN GoRDON L. McDonouGH IN Support OF REVISION OF 
THE STATUS OF Forces AGREEMENT 


Mr. Chairman, the peuple of the United States have a deep sense of personal 
justice, and since the founding of our Nation have insisted upon a strong guaranty 
of certain inalienable rights to each and every citizen. 

Before the Constitution itself could be ratified, a number of the States in- 
sisted that it be agreed that the first 10 amendments would be added, and 
wihout this understanding ratification would not have been attained. 

Among these first 10 amendments, our Bill of Rights, are provisions spe- 
cifically guaranteeing to every American citizen certain rights protecting him 
from unjust personal seizure and regulating criminal prosecutions. These in- 
clude protection against arrest without proper indictment in the case of capital 
crime, against extended imprisonment and delay in trial, and, in the event of 
conviction, against excessive fine or cruel and unusual punishment. 

Similar protection of individual rights are not guaranteed to the people of 
foreign nations, and an American who voluntarily travels abroad and violates 
local law is subject to the laws of the country in which the offense is committed. 

However, throughout the history of our Nation up to 1953, there has been an 
exception exempting members of our Armed Forces serving abroad from the 
jurisdiction of foreign courts and punishment. 

Instead, if a member of our Armed Forces violated a law in a foreign country, 
he could be arrested by the local police, but then must be surrendered to the 
proper authority in the Armed Forces for appropriate military investigation 
and, if deserved, disciplinary action. 

This policy was changed in 1953 by the Status of Forces Agreement between 
the United States and other NATO nations which was ratified by the Senate and 
provided that members of the Armed Forces of the United States stationed in any 
of the treaty countries should be subject to trial by the courts of these countries 
for any crime or misdemeanor committed, and, if convicted, punished by the laws 
of that country and in its prisons. 

In September of 1953 the Senate also ratified the peace treaty with Japan 
which included a similar provision subjecting Americans serving with our 
Armed Forces in Japan to trial by Japanese courts for any criminal offenses | 
-alleged to have been committed by them in Japan and, if convicted, to be put- | 
ished as provided by Japanese laws and to serve sentences in Japanese prisons. | 

In fact similar agreements are in effect with all but one or two of the forty- 
odd nations in which American troops are stationed. 

To subject our young men who are inducted into the Armed Forces for the 
defense of the United States, and who are ordered to serve abroad regardless 
of their own personal wishes, is contrary to the Constitution of the United | 
States and to the basic American concept of justice. 
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A young man who enlists in the Armed Forces of this Nation does not re- 
nounce his rights as a citizen. He is entitled to the full protection afforded to 
every American by our Constitution during the full term of his military service. 
And he is denied this protection when he embarks for overseas duty as a result 
of the Status of Forces Agreement, and other similar foreign agreements between 
the United States and foreign nations where our troops are stationed. 

In my opinion it was a mistake to have included in any treaty a provision 
subjecting American citizens in the service of the United States Armed Forces 
to the jurisdiction of a foreign nation in the event of the infraction of the laws 
of that nation. 

And if the Status of Forces Agreement, and other similar agreements cannot 
be revised to exclude this provision, I believe the withdrawal by the United 
States from such treaties or agreements should be effected as speedily as possi- 
ble to assure that no foreign nation will have criminal jurisdiction over Ameri- 
can Armed Forces personnel stationed within its boundaries. 


HOoUsE OF REPRESENTATIVES, 
Washington, D. C., July 13, 1955. 
Hon. JAMES P. RICHARDS, 
Chairman, House Committee on Foreign Affairs, 
Washington 25, D. C. 

DEAR COLLEAGUE: Since my Committee on Government Operations has a 
meeting this morning, it is impossible for me to present my views on House 
Joint Resolution 309 in person. 

I am therefore sending a statement over which I would greatly appreciate 
your having read into the committee record, as I understand Members of Con- 
gress are being heard this morning. 

With kindest personal regards, 

Sincerely yours, 


OrTo KRUEGER, 
Member of Congress. 


STATEMENT OF CONGRESSMAN OTTO KRUEGER ON House JoINT ReEsoLturion 309 


With our troops stationed in 40 different countries over the globe, the American 
GI is confronted with 40 different standards of justice and law enforcement under 
the present provisions of the Status of Forces Treaty. In Japan or France and 
all points in between, .he is subject to trial by the courts of the particular land, 

It used to be that where our forces went, our laws went with them, and the 
boys serving overseas were entitled to the protection of our courts, rather than 
the mercy of foreign justice. 

While we are sending these boys abroad we should at least see that they have 
the protection of the Constitution of the United States. They are not going there 
of their own choice, they are sent to do a job, the task of protecting us and of 
aiding our friends... These soldiers as citizens should be entitled to the shelter 
of their own laws, their birthright. 

My recommendation would be a thorough consideration of the agreements that 
have been reached with other countries, in just how many countries such agree- 
ments are in force, the treatment of the 58 boys now imprisoned by verdict of 
foreign courts, and steps initiated to correct the situation. 


STATEMENT OF ALBERT H. Bosco, MEMBER OF CoNGRESS, FIrTrH District, NEw YorkK 


Mr. Chairman and members of the committee, I appreciate the opportunity of 
appearing before the committee in support of my House Joint Resolution 319 
providing for the elimination and modification of the provisions of article VII of 
the agreements relating to the status of the North Atlantic Treaty Organization 
armed forces which was ratified by the United States Senate on July 15, 1953, by 
a vote of 72 to 15 and by the President of the United States on July 24, 1953. 

Article VII reads as follows: 

“1. Subject to the provisions of this Article. 

“(a) the military authorities of the sending State shall have the right to 
exercise within the receiving State all criminal and disciplinary jurisdiction 
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conferred on them by the law of the sending State over all persons subject to 
the military law of that State; 

“(b) the authorities of the receiving States shall have jurisdiction over 
the members of a force or civilian component and their dependents with 
respect to offences committed within the territory of the receiving State and 
punishable by the law of that State. 

“2. (a) The military authorities of the sending State shall have the right to 
exercise exclusive jurisdiction over persons subject to the military law of that 
State with respect to offences, including offences relating to its security of that 
State, punishable by its law but not by the law of the receiving State. 

“(b) The authorities of the receiving State shall have the right to exercise 
exclusive jurisdiction over members of a force or civilian component and their 
dependents with respect to offences, including offences relating to the security 
of that State, punishable by its law but not by the law of the sending State. 

“(c) For the purposes of this paragraph and paragraph 3 of this Article a 
security offence against a State shall include 

“(i) treason against the State; 

“(ii) sabotage, espionage or violation of any law relating to official secrets 
of that State, or secrets relating to the national defence of that State. 

“3. In cases where the right to exercise jurisdiction is concurrent the following 
rules shall apply : 

“(a) The Military authorities of the sending State shall have the primary 
right to exercise jurisdiction over a member of a force or of a civilian compo- 
nent in relation to 

“(i) offenses solely against the property or security of that State, or of- 
fenses solely against the person or property of another member of the force 
or civilian component of that State or of a dependent; 

“(ii) offences arising out of any act or omission done in the performance 
of official duty. 

“(b) In the case of any other offence the authorities of the receiving State 
shall have the primary right to exercise jurisdiction. 

“(c) If the State having the primary right decides not to exercise jurisdic- 
tion, it shall notify the authorities of the other State as soon as practicable. The 
authorities of the State having the primary right shall give sympathetic con- 
sideration to a request from the authorities of the other State for a waiver of its 
right in cases where that other State considers such waiver to be of particular 
importance. 

“4. The foregoing provisions of this Article shall not imply any right for the 
military authorities of the sending State to exercise jurisdiction over persons 
who are nationals of or ordinarily resident in the receiving State, unless they are 
members of the force of the sending State. 

“5. (a) The authorities of the receiving and sending States shall assist each 
other in the arrest of members of a force or civilian component or their depend- 
ents in the territory of the receiving State and in handing them over to the 
bow = rig which is to exercise jurisdiction in accordance with the above pro- 

ons. 

“(b) The authorities of the receiving State shall notify promptly the military 
authorities of the sending State of the arrest of any member of a force or civilian 
component or a dependent. 

“(ce) The custody of an accused member of a force or civilian component over 
whom the receiving State is to exercise jurisdiction shall, if he is in the hands 
= the sending State, remain with that State until he is charged by the receiving 

tate. 

“6. (a) The authorities of the receiving and sending States shall assist each 
other in the carrying out of all necessary investigations into offences, and in 
the collection and production of evidence, including the seizure and, in proper 
cases, the handing over of objects connected with an offence. The handing over 
of such objects may, however, be made subject to their return within the time 
specified by the authority delivering them. 

“(b) The authorities of the Contracting Parties shall notify one another of 
the disposition of all cases in which there are concurrent rights to exercise 
jurisdiction. 

“7. (a) A death sentence shall not be carried out in the receiving State by 
the authorities of the sending State if the legislation of the receiving State does 
not provide for such punishment in a similar case. 

“(b) The authorities of the receiving State shall give sympathetic considera- 
tion to a request from the authorities of the sending State for assistance in carry- 
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ing out a sentence of imprisonment pronounced by the authorities of the send- 
ing State under the provision of this Article within the territory of the receiv- 
ing State. 

eg. Where an accused has been tried in accordance with the provisions of this 
Article by the authorities of one Contracting Party and has been acquitted, or 
has been convicted and is serving, or has served, his sentence or has been par- 
doned, he may not be tried again for the same offence within the same territory 
by the authorities of another Contracting Party. However, nothing in this para- 
grap shall prevent the military authorities of the sending State from trying a 
member of its force for any violation of rules of discipline arising from an act 
or omission which constituted an offence for which he was tried by the author- 
ities of another Contracting Party. 

“9. Whenever a member of a force or civilian component or a dependent is 
prosecuted under the jurisdiction of a receiving State he shall be entitled—— 

“(a) toa prompt and speedy trial ; 

“(b) to be informed, in advance of trial, of the specific charge or charges 
made against him ; 

“(e) to be confronted with the witnesses against him ; 

“(d) to have compulsory process for obtaining witnesses in his favor, if 
they are within the jurisdiction of the receiving State ; 

“(e) to have legal representation of his own choice for his defense or to 
have free or assisted legal representation under the conditions prevailing 
for the time being in the receiving State ; 

“(f) if he considers it necessary, to have the services of a competent 
interpreter ; and 

“(g) to communicate with a representative of the Government of the send- 
ing State and, when the rules of the court permit, to have such a representa- 
tive present at his trial. 

“10. (a) Regular constituted military units or formations of a force shall 
have the right to police any camps, establishments or other premises which they 
occupy as the result of an agreement with the receiving State. The military 
police of the force may take all appropriate measures to ensure the maintenance 
of order and security on such premises. 

“(b) Outside these premises, such military police shall be employed only sub- 
ject to arrangements with the authorities of the receiving State and in liaison 
with those authorities, and insofar as such employment is necessary to maintain 
discipline and order among the members of the force. 

“11. Each Contracting Party shall seek such legislation as it deems necessary to 
ensure the adequate security and protection within its territory of installations, 
equipment, property, records, and official information of other contracting parties, 
and the punishment of persons who may contravene laws enacted for that pur- 
pose.” 

The report rendered by the United States Senate Committee on Foreign Rela- 
tions is dated April 28, 1953, and refers to the Executive Agreements T and U and 
B. The particular executive agreement to which the House Joint Res»lution 319 
has reference is Executive Agreement T. With reference to article VII specifi- 
cally, said report on pages 4 and 5 states the following: 

“7. Criminal jurisdiction (art. VII) 

“The sending state has exclusive jurisdiction over persons subject to its military 
law with respect to offenses punishable by the law of the sending state but not by 
the law of the receiving state. 

“The sending state has primary judisdiction over a member of a force or civilian 
component in relation to— 

“(a) Offenses solely against the property or security of the sending state. 

“(b) Offenses solely against the person or property of another member of 
the force or civilian component or dependent. 

oe ~ Offenses arising out of any act or omission done in the performance 
of duty. 

“The receiving state has exclusive jurisdiction in the case of offenses punishable 
by its law but not by the law of the sending state. (It should be noted that, as 
a practical matter, no such case is likely to arise respecting United States troops, 
because the Uniform Code of Military Justice, which Congress enacted for United 
States Armed Forces, permits any offense against the law of the country where 
the troops are stationed te be treated as an offense also against the code.) 

“The receiving state has primary jurisdiction over offenses not committed 
against the property or security of the sending state; or against the person or 
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property of a member of the force, civilian component, or dependent of the sendin, 
state; or not in the performance of duty. The receiving state is committed to give 
‘sympathetic consideration’ to requests to waive its jurisdiction in cases which 
the sending state considers of particular importance. 

“Whenever a member of the force, civilian component, or dependent of the send- 
ing state is prosecuted in the courts of the receiving state, he shall be entitled— 

“(a) Toa prompt and speedy trial. 

“(b) To be informed, in advance of the trial, of the specific charge or 
charges against him. 

“(e) To be confronted with the witnesses against him. 

“(d) To have compulsory process for obtaining witnesses in his favor, if 
they are within the jurisdiction of the receiving state. 

“(e) To have legal representation of his own choice for his defense, or to 
have free or assisted legal representation under the conditions prevailing 
for the time being in the receiving state. 

“(f) If he considers it necessary, to have the services of a competent 
interpreter. 

“(g) To communicate with a representative of the government of the 
sending state and, when the rules of the court permit, to have such a repre- 
sentative present at his trial. 

“Safeguards against double jeopardy in cases of concurrent jurisdiction are 
also included, and provision is made for cooperation between the authorities of 
the sending and receiving states in seeing that justice is done.” 

The report states on pages 11 to 13, in explanation of the criminal jurisdiction 
provisions, as follows: 

“The committee gave particular attention to the provisions of the Status of 
Forces Agreement governing criminal jurisdiction of American servicemen 
abroad. Under these provisions, the servicemen will be subjected to trials in for- 
eign courts when charged with offenses committed off duty and not against another 
American. The committee, therefore, was anxious to ensure a fair trial and to 
protect the rights of our troops in every way possible. 

“Tn considering the criminal jurisdiction provision, it is important to remember 
that— 

1. As a practical matter, in the absence of agreement guaranteeing rights 
to American troops in NATO countries, the receiving state could specify, 
as a condition of their entry, the rights which it is willing to grant and 
which it can similarly take away. Inasmuch as the privileges and benefits 
sought by us in connection with our troops abroad are not guaranteed by 
international law generally recognized by the NATO nations, it has been 
necessary to work out in NATO countries operating arrangements which are 
generally unsatisfactory in that they lack uniformity, are temporary in 
nature, may be limited to local situations and do not generally provide for 
all the important rights which are provided for in the Status of Forces 
Treaty. These operating arrangements do not, in most cases, provide for 
exclusive criminal jurisdiction, and, to this extent, the United States is not 
giving up in the treaties something which it now possesses. 

“2. The United States cannot legitimately demand treaty rights for its 
troops abroad that it is not willing to accord to foreign troops here. The 
committee would not look with favor upon a complete surrender of criminal 
jurisdiction over foreign troops in the United States to a foreign power. 
The committee therefore believes that the United States should not expect 
such a surrender by a foreign power over the United States troops on its soil. 

“Exclusive criminal jurisdiction, amounting to extraterritoriality, itself creates 
difficult problems. In the eyes of the local population, it sets Americans apart 7 
as a special, privileged class, and this fact acts as a constant irritant. If Amer- 
ican courts-martial return verdicts of acquittal, or if they impose sentences 
which seem lenient to the aggrieved parties, they are open to charges of favor- 
itism. If, on the other hand—as has sometimes happened—they impose sen- 
tences substantially greater than those provided by local law for the same crime, 
they can be accused of flouting local customs and sensibilities. Regardless of 
how fair and just American courts-martial may be, the existence of exclusive 
criminal jurisdiction seems to the other country to be an infringement of its 
sovereignty. 

“The jurisdiction which foreign courts will have over Americans under this 
agreement is limited, as pointed out above, to offenses committed off duty and 
not against another American in the Armed Forces or civilian component. Amer- 
ican jurisdiction is retained for offenses against the property or security of the 
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United States and against the person or property of another member or dependent 
of the United States force, or civilian component. 

“Further, the American on trial in a foreign court will have all the rights to 
which a citizen of the country in question is entitled, and he must specifically 
be accorded such rights as those to a prompt and speedy trial, to be confronted 
with the charges and witnesses against him, to subpena witnesses in his own 
behalf, to be represented by counsel, to have an interpreter, and to communicate 
with his Government. 

“The committee is convinced that there are adequate safeguards in the agree- 
ment So that there need be no concern. The commitee also desires to make it 
clear that the criminal-jurisdiction provisions of the Status of Forces Agreement 
in no way constitute a precedent for agreements covering the same subjects 
which may conceivably be negotiated in the future with other countries. If 
negotiations for such agreements should be entered into, the committee would 
expect the executive branch to give due consideration to the circumstances pre- 
vailing at the time and in the area in question, with particular references to 
differences in customs, legal codes, and the administration of justice. The com- 
mittee has received assurances to this effect from the executive branch. 

“In determining whether the criminal-jurisdiction provisions are in the inter- 
ests of the United States, it is necessary to compare what the situation would 
be under the treaty not only with what the situation now is but also with what 
it could reasonably be expected to be if the treaty were not ratified. The fol- 
lowing letter from the Acting Secretary of State to the chairman of the Foreign 
Relations Committee makes it clear that the situation under the treaty would 
be an improvement over what now exists and over what could be anticipated 
in the future without the treaty: 

DEPARTMENT OF STATE, 
Washington, April 22, 1953. 


Hon. ALEXANDER WILEY, 
Chairman, Senate Foreign Relations Committee, 
United States Senate. 
My Dear SENATOR WILEY: I understand that the question has been raised as 
to the relation of the NATO status treaties with present arrangements which 


we now have governing the criminal jurisdiction of our forces abroad. 

I think that the following points are controlling: 

1. As appears on page 28 of the record of the hearings before the Committee 
on Foreign Relations on April 7 and 8, “With respect to criminal jurisdiction, 
we will have generally better rights under these treaties than under the interim 
arangements. The sole exception is the situation in the United Kingdom” 
where the NATO formula will shortly become applicable in any event. For 
example, in one case, we have an interim arrangement where some of our per- 
sonnel can be tried by our authorities, while the remainder are entirely subject 
to local law. This arrangement is an informal one and lacks legal standing. 

In another case we do not even have exclusive jurisdiction of our personnel 
for offenses committed in performance of official duty. 

In a third case it is agreed that we will have exclusive jurisdiction until 
the NATO status-of-forces treaty becomes effective; should it not become ef- 
fective, we anticipate that this agreement would have to be renegotiated. 

In still another case we now have no jurisdiction over offenses of our per- 
sonnel against local law. 

Other arrangements incorporate the terms of the NATO status-of-forces agree- 
ment. In some cases we have no arrangements whatsoever. 

All of the foregoing arrangements are informal ad hoc interim arrange- 
ments providing a confusing and varying pattern of rights and responsibilities. 
The arrangements have perforce been limited by the existing legislation in 
each country, which in most cases is not as favorable as that of the NATO 
status-of-forces formula. The present arrangement therefore lacks operational 
uniformity as well as legal sanction, and does not provide adequate protection 
of our forces abroad. 

2. Under the present interim arrangements, we have been working out our 
problems solely by reason of the cooperative spirit of the other countries and 
their authorities. It is not easy for the authorities of these other governments 
to cooperate with us in every case, as their present legal structure in most 
cases does not provide for as favorable treatment as that established by the 
treaties. The treaties would clarify, codify, and authorize on a firm legal basis 


the —n which has been extended to us solely as a matter of grace and 
good will. 
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The treaties would provide a legal basis which would permit our military 
authorities and local authorities, both civil and military, greater opportunity to 
cooperate in resolving problems on a mutually satisfactory basis. Particularly 
in the area of criminal jurisdiction, the treaties contemplate close collabora- 
tion and cooperation. Article 7, paragraph 3 (c) of the status-of-forces treaty 
specifically provides that sympathetic consideration shall be given to requests 
for waiver of primary jurisdiction in cases deemed to be of particular im- 
portance, and close cooperation in investigations is contemplated by paragraph 
6 of that article. 

3. Even more importantly, and as indicated at page 30 of the hearings, it would 
almost certainly follow, if the multilateral treaties should not become effective, 
that less favorable terms than those of these treaties would result from sepa- 
rate negotiations with the respective countries. Clearly, sovereign governments 
are able to extend greater rights on a reciprocal basis founded upon a treaty. 

4. Finally, it is considered that there would be serious effects on our rela- 
tions with the NATO nations were the United States to attempt to substitute 
other agreements for these treaties, As appears at page 30 of the hearings, the 
other nations have looked upon these reciprocal agreements as evidence of the 
good-faith partnership nature of the North Atlantic Treaty Alliance. They at- 
tach considerable importance to these agreements. Several countries have 
already ratified them; several others have either obtained necessary legisla- 
tive consent to ratification or are well on the way to do so. 

The sincere good faith and willingness of the United States to cooperate 
on a reasonable basis of equality could be questicned if other formulas were 
to be followed. Opponents to the ratification of the EDC treaties might seek to 
make the most of a rejection by the United States of these treaties, which 
NATO nations look upon as a cooperative step toward a common objective 
in the same way as we consider the EDC to be such a step. 

Sincerely yours, 
WALTER B. Smiru, Acting Secretary. 

It is to be noted that one of the arguments advanced for the approval of this 
executive agreement by the United States Senate was as recited on page 11, 
No. 2: “The United States cannot legitimately demand treaty rights for its 
troops abroad that it ig not willing to accord to foreign troops here.” The fact 
remains that this argument cannot have reasonable effect since there are no 
foreign troops here, and, Mr. Chairman and members of the committee, may the 
day never come when foreign troops will be on our soil. 

Said report states further on page 12: “Further, the American on trial in a 
foreign court will have all the rights to which a citizen of the country in ques- 
tion is entitled, and he must specifically be accorded such rights as those to 
a prompt and speedy trial, to be confronted with the charges and witnesses 
against him, to subpena witnesses in his own behalf, to be represented by coun- 
sel, to have an interpreter, and to communicate with his Government.” 

Sadly, however, the laudable intent at the time of the ratification of these 
executive agreements has been lost in the actualities of certain cases from which 
it is evident that the rights allegedly protected under the agreements were not 
protected and the serviceman was not given the privileges allegedly his to 
exercise in the event of charges covered by these provisions of the executive 
agreements. So, in Japan, for example, when one of our boys goes on trial in a 
local court, he runs into such treatment as this: Over-long trial, charges made 
known to him on day of trial, not before, court-appointed defense lawyer unable 
to speak English, His Honor the Japanese judge sleeping soundly during the 
trial. Any one of these things, under United States laws, would be a violation 
of the accused’s lawful rights. He doesn’t even rate an apology for them in the 
Japanese courts. 

Repetition and reiteration of the various reports and evidences of violation of 
the terms of article VII of the Status of Forces Treaty in this statement would 
hardly add to the weight of the argument since it is my considered opinion that 
the committee will receive a full report on each of the cases of imprisoned 
servicemen. The following, however, is necessary to a complete understanding 
of the problem for it discloses a response to an inquiry of the Department of 
State that we have concluded agreements of this nature with about 40-odd 
nations in which American troops are stationed, including similar agreements 
with the non-NATO countries of Japan, Libya and Saudi Arabia. The Depart- 
ment of Defense, in a statistical review of action under the Status of Forces 
Treaty for 1954 to February 1955, reports that there were 7,416 cases throughout 
the world in which foreign courts (under these agreements) could have exercised 
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criminal jurisdiction over United States personnel and that in 5,424 of said 
cases jurisdiction was waived, evidently as a result of the request made pursuant 
to the terms of said Status of Forces Agreement. In cases where the foreign 
tribunals exercised their jurisdiction, 178 individuals were sentenced to confine- 
ment, but 100 of these sentences were suspended. It is reported by the Depart- 
ment of Defense that at the present time 58 United States servicemen are im- 
prisoned and serving sentences up to 15 years. It might not be amiss to mention 
that the Supreme Court of the United States has refused to entertain a writ in 
the matter of one of our United States servicemen. 

Mr. Chairman and members of the committee, it is quite evident that serious 
violations of the provisions of the Status of Forces Agreements have occurred 
in the past—the evidence is overwhelming. In fairness and honesty, those who 
are called upon to serve their country should receive the fullest protection of 
their constitutional rights for as the late Chief Justice John Marshall has stated 
“Service in the Armed Forces of the Republic of the United States of America 
shall not abrogate or nullify the constitutional rights of an American citizen.” 
A soldier, Mr Chairman and members of the committee, is an American citizen. 

The provisions of this treaty were something new in the annals of the history 
of our nation. Never before had it occurred, not even during World Wars I and 
II or in the Korean conflict. The Status of Forces Agreement therefore reverses 
an historic policy which has always provided that the host (foreign nation) 
must waive jurisdiction over the members of the invited visiting force, leaving 
them to the control of their own military courts for proper courts-martial pro- 
ceeding. They also deny American servicemen, including draftees, the protection 
of constitutional guaranties and they constitute an unnecessary and unwise 
abrogation of sovereignty. 

In view of the foregoing, it is respectfully urged that the Committee on 
Foreign Affairs favorably report House Joint Resolution 319. 


i -~_-., », em » Ss... 
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House oF REPRESENTATIVES, 
Washington, D. C., July 13, 1955. 
Hon. JamMes P, RicHARDs, 
Committee on Foreign Affairs, 
The Capitol. 


DeaR Mr. RicHarps: I am enclosing for inclusion in the hearings on House 
Joint Resolution 309, a resolution passed by the Utah State Legislature of the 
State of Utah with regard to this resolution. 

Will you see that it is brought to the attention of the committee? 

With many thanks. 

Sincerely yours, 
H, A. Drxon, 
Member of Congress. 


Hovse Jornt Resorvution 12 


JOINT RESOLUTION Memorializing responsible Federal Government officials, the United 
States Senate, and United States military and naval authorities with respect to the trial of 
United States service personnel stationed abroad for offenses committed on foreign soil 


— it resolved by the Legislature of the State of Utah (each house concurring 
therein): 

“Section 1. That the Legislature of the State of Utah, in regular session assem+ 
bled, expresses its belief that all United States service personnel stationed abroad 
should be tried whenever possible by United States military tribunals for any 
offense committed on foreign soil and calls upon all responsible Government 
officials to make an effort in every case to secure jurisdiction and provide for 
disciplinary action, by United States military authorities, and failing this, to 
make every effort to insure that the persons involved are guaranteed a fair and 
legal trial. We urge that in the future treaty negotiations or renegotiations, 
the responsible Government officials, and the United States Senate, seek to se- 
cure exclusive military jurisdiction over the United States military personnel. 

“Sec. 2. That a copy of this joint resolution certified by the secretary of 
State of the State of Utah, under the great seal of the State of Utah, be trans- 
mitted by the secretary of state to the Secretary of State of the United States, the 
Secretary of Defense of the United States, the Chief of Staff of the Army of the 
United States, the Chief of Naval Operations of the United States, and to the 
Honorable Arthur V. Watkins and the Honorable Wallace F. Bennett, United 
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States Senators from the State of Utah, and to the Honorable William A. Daw- 


son and the Honorable Henry Aldous Dixon, Representatives of the United 
States from the State of Utah.” 


STATEMENT OF Peter W. Roprno, Jr., MEMBER OF ConGrEss, 10TH DistRicr 
OF NEW JERSEY 


Mr. Chairman and members of the committee, in support of the resolution to 
eliminate article VII for the NATO Status of Forces Treaty I cannot speak too 
strongly. The reasons for article VII have, of course, received my careful con- 
sideration. I believe that I can offer some answer to these, with suggested al- 
ternatives which, in my opinion, should prove effective. 

First, however, I wish to emphasize the reasons against it which appear to 
be paramount. Under article VII of this treaty, American soldiers who are 
ordered abroad in the protection of their country are thereby subjected to a 
denial of the protection of the Constitution of the United States of Ameriva. 
The very principles on which this country was founded, for which generations 
of their ancestors, and for which some of these same men themselves have 
fought so recently are automatically abandoned by this article VII of the NATO 
Status of Forces Treaty. If this statement sounds like an exaggeration, let me 
be explicit. The first principles of the American system of government are that 
men should govern themselves, through the law laid down by their elected 
representatives, and that justice should be meted out by their fellows. Under 
this treaty our American troops and the component civilians who serve with 
them abroad will be subject to the laws and court systems of other nations, 
some 14 of them under the treaty, to which we are sending American troops 
for our mutual protection. In some of these systems there are Communists 
legitimately operating, to whom our citizens may be accountable. 

The servicemen, inducted through a compulsory system, sent abroad by the 
hundreds of thousands, are now subject to a loss of the most fundamental of 
our constitutional guaranties. Let me enumerate. Should they get into trouble 
or mischief abroad, among the guaranties of our Constitution which may be 
lost to them are the following: The presumption of innocence rather than of 
guilt before trial; the right to public trial, to trial by jury, to a unanimous 
jury; the guaranty against self-incrimination; the guaranty against cruel and 
unusual punishment. The right to present one’s own witnesses becomes diffi- 
cult if not impossible. Similarly, the right to one’s own choice of counsel is 
impaired. There is no possibility of Presidential pardon. 

If, however, we classify the loss of constitutional rights as one potential 
danger, there is another large category of dangers to an American serviceman 
abroad in the provisions of article VII. These would result from the handicap 
of his being tried in a foreign country. First, he is not fluent in the language, 
even though he may have some knowledge of that in which he is being tried. 
He is in a land of nationals foreign to him in every sense of the word. Their 
customs, their laws, their attitudes are strange to him. Their attitudes are 
bound to be unsympathetic to a transgressor in their midst. Moreover, the 
very presence of our troops abroad causes irritations. The fact that American 
troops are stationed abroad for the protection of the country in which they are 
sojourned is often lost sight of in the more immediate problems of the day. The 
troops suffer from these frictions. 

That brings me back to the answers which might be made to the arguments 
in favor of article VII. While there is reason in the statement that local popula- 
tions are apt to become restive under long-time arrangements for the freedom 
from local criminal laws of soldiers and civilian components stationed in camps 
in their midst, there is another and, to me, better solution to this problem than 
article VII. Rather than subjecting our American citizens to a strange system 
of justice, could we not find a better solution by improving public relations of our 
troops? Could not the training of men for service abroad better fit them for 
this service by the inclusion of education concerning the countries to which they 
may be sent, and by the emphasis upon the ambassadorship of each man; as a 
representative of his own country, the engendering of pride in and morale for 
his mission? Furthermore, strict discipline by military authorities of infrac- 
tions against local laws would lessen the possibility of resentment among the 
native citizenry. American military justice firmly applied to American troops 
would result in a diminishing number of incidents causing friction. 
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The other principal reply which I would make to the advocates of article VII 
would be this. As long as the United States is willing to send troops by the 
hundreds of thousands for the protection—mutual to be sure, but none-the-less 
the protection—of the receiving states, as long as the United States is willing to 
send not only its finest young men for this purpose, but also to spend millions in 
economie and other military aid in these same countries, might we not expect 
those countries to extend to us the extraterritoriality which is customary under 
international law for intervals under certain circumstances? 


STATEMENT OF REPRESENTATIVE HAMER H. BupGE or IDAHO 


I am appearing before you today in support of House Joint Resolution 328 
which I introduced and House Joint Resolution 309 introduced by Congressman 
Bow, which provide for the revision of the Status of Forces Agreement and cer- 
tain other treaties and international agreements, or the withdrawal of the United 
States from such treaties and agreements, so that foreign countries will not have 
criminal jurisdiction over American Armed Forces personnel stationed within 
their boundaries. 

This is not a new issue. It first came to attention of the lawmakers and the 
courts early in our American history. Chief Justice John Marshall, in the 
famous Exchange case said: “This full and absolute territorial jurisdiction being 
alike the attribute of every sovereign, and being incapable of conferring extra- 
territorial power, would not seem to contemplate foreign sovereigns, nor their 
sovereign rights, as its objects. One sovereign being in no respect amenable to 
another; and being bound by obligations of the highest character not to degrade 
the dignity of his Nation, by placing himself or its sovereign rights within the 
jurisdiction of another, can be supposed to enter a foreign territory only under 
an express license, or in the confidence that the immunities belonging to his 
independent sovereign station, though not expressly stipulated, are reserved by 
implication, and will be extended to him. 

“This perfect equality and absolute independence of sovereigns, and this com- 
mon interest impelling them to mutual intercourse, and an interchange of good 
offices with each other, have given rise to a class of cases in which every sovereign 
is understood to waive the exercise of a part of that complete exclusive territorial 
Jurisdiction, which has been stated to be the attribute of every nation.” 

Chief Justice Marshall asserts further in this case that troops which are in a 
foreign nation are subject to the jurisdiction of their own government and not 
the laws or courts of the land in which they are temporarily attached. 

This opinion continued and was respected in international law, and under such 
interpretation our troops were guaranteed the full rights of our Constitution. 
This has all been changed now by the treaty which was negotiated in 1951 and 
ratified by the Senate in the 88d Congress. And this is the point of this hear- 
ing. It is the desire of the proponents of resolutions similar to the one I have 
introduced that article VII of Status of Forces Agreement of Parties to the 
North Atlantic Treaty Organization be amended to conform with our constitu- 
tional rights. 

This article provides that, ‘Whenever a member of a force or civilian eom- 
ponent or a dependent is prosecuted under the jurisdiction of a receiving state he 
shall be entitled to a prompt and speedy trial.” But on close examination it is 
found that he is entitled to trial in the foreign nation, in foreign courts and 
under foreign rules and practices, and that many of the legal rights guaranteed 
under our Bill of Rights have been abrogated. Under this provision there is 
nothing that guarantees him a public trial, which is one of the basic guaranties 
of our system of jurisprudence. And there is approval that under the laws of a 
foreign nation, no public trial is permitted. This could mean that one of our boys 
in the armed services could be brought to trial without even a friendly observer 
being present. 

The American offender in the foreign court would not be guaranteed the right 
to be tried in the jurisdiction where the offense was committed and would not 
be protected against self-incrimination. In this Nation we think so much of 
that privilege that we permit spies, murderers, Communists, and other subver- 
Sives to claim the right not to testify against themselves. 

Under this treaty agreement our servicemen are not guaranteed protection 
izainst cruel punishments or the right to appeal a decision, or to have a review 
of the decision. They lose the right of freedom of speech and freedom of the 
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press when a foreign law abridges such freedoms. They may be liable to un- 
reasonable seizures, double jeopardy, or excessive bail or fines. 

Since the earliest days of our Nation we have insisted on retaining jurisdic- 
tion over our troops while they served abroad, and this includes World War II. 

There was apprehension over this treaty agreement when it was ratified by 
the Senate, and those apprehensions have been proved true and valid. I am sure 
others who appear before this committee will call to your attention the present 
situation wherein violations have occurred and wherein our own American troops 


are serving sentences in foreign lands without the right of American trial and 
defense. 


The Status of Forces Treaty has raised serious apprehension in the minds of 
many Americans. Just this morning I received a letter from a member of a 
local draft board who says: “For the past 4 years I have been a member of our 
Selective Service, Local Board No, 17, and it is hard enough, sometimes, to 
send a lad into the service, without knowing that the present law may place him 
in some foreign jail.” 


It is unthinkable to me that we should draft young men of our Nation and 
send them abroad to serve without the benefit of the defense of our own judicial 
history and precedence. We send the flag with them and leave the law and 
Constitution at home. I cannot conceive of anyone denying the constitutional 
processes to our citizens who are shipped abroad, not at their own wishes but 
for the protection of the Nation, and I am hopeful that this committee will con- 
sider favorably the resolutions which are before it to correct this situation. 

Mr. Vorys. Mr. Budge spoke to me on the floor and said he was 
unable to get here, that he wanted to have his statement presented 
and have it available to the press. 

Mr. Crawrorp. We have been keeping in close touch with Mr. 
Budge’s office, and although we understand it may prove impossible 
for him to be here personally, he is preparing a statement for inclusion 
in the record, which we expect to have just a little bit later this 
afternoon. 

Mr. Vorys. I ask that that be placed in the record. 

Chairman Ricwarps. At this point? 

Mr. Vorys. I think so. 

Chairman Ricuarps. Let us let it go. We will get his statement. 

Mr. Morano. Does the chairman know whether those statements 
just filed by the distinguished Congressmen are in support or opposi- 
tion to this legislation ? 

Chairman Ricuarps. They are on this resolution. I don’t know 
whether they are pro or con. 

Congressman McDonough, we are glad to hear from you. 


STATEMENT OF HON. GORDON L. McDONOUGH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. McDonoven. My statement is definitely in favor of the resolu- 
tion before you. I might say that I feel personally very positive in 
the belief, and I hope that the committee will act favorably upon the 
resolution. 

In addition to the statement that I filed, I have here a booklet, a 

amphlet entitled, “You and Your U. S. A.—the Bill of Rights,” 
issued by the mein of Defense. It is used by the commanding 
officers of the Armed Forces to inform our men in the Armed Forces 
of their rights under the Constitution. It says nothing concerning 
the Status of Forces Treaty. It does impress upon the man who 
joins the Armed Forces that he has the constitutional rights that he 
had as a citizen. In my opinion, the Status of Forces Treaty denies 
these rights to the individual who involuntarily is moved from the 
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shores of the United States to a foreign country, and then becomes 
subject to the Status of Forces Treaty. It underscores in one instance 
here for the men in the Armed Forces, that section which says no 
person shall be held to answer for a capital or otherwise infamous 
crime. That doesn’t a ply to the men in the Armed Forces who are 
subject to the Status of Forces Treaty. In other words, are we saying 
to the men who are put into our Armed Forces, sent to foreign coun- 
tries to defend our interests there and defend the country in which 
they are housed, and encamped, that he ceases to be a person as defined 
in the Constitution while he is there ? 

There are other parts of this booklet that impress upon the soldier 
his rights. In the back of it it says: 

We believe the primary purpose of government is the preservation of indi- 
vidual rights. 

All of the things that I have been supporting since I have been in 
Congress in foreign aid has been for the purpose of convincing the 
foreign countries that our system of government is the kind they 
should look to as a guide. Then we say to our men that we put in 
uniform to defend us and defend these countries, that we believe you 
ought to be subject to the rules of the countries whom we are saying 
look to us for a guide. I think we are in an anomalous situation 
here. I believe the Status of Forces Treaty was undoubtedly hurriedly 
arrived at. I think it is something that ought to take a lot of thought 
and consideration. I don’t know of any better committee to bring it 
to the floor of the Congress than this committee. I trust you will. 

I believe if you took a vote across the Nation of the average citizen, 
and especially a vote of the men in the armed services, you would find 
them very greatly negative to the whole idea, and in the belief that a 
man is entitled to the control of the military code under his command- 
ing officer by an American citizen and not by a foreign court. 

That is the extent of my statement, Mr. Chairman. 

Chairman Ricwarps. Are there any questions ? 

Mr. Dopp. Would you also agree that if this situation continues it 
will present some difficulty for us, to recruit and get men? At the 
least our people will be reluctant to expose themselves to this hazard ? 

Mr. McDonoveun. I don’t doubt the morale of the Armed Forces 
would be increased if this were repealed or abolished. I think the 
morale since this has come up has shown quite an effect. I have heard 
from many men in foreign countries hoping and praying that some- 
thing will be done to correct this situation. 

_I wonder why we entered into such an agreement, whether the for- 
eign countries wanted it or what.. Are we in a better relationship with 
the foreign countries because of this? 

I for the life of me can’t see any reason or logic in entering into 
the treaty. Certainly we have been complaining on several occasions 
in the Congress about the severity of the sentences imposed by our 
own commanding officers in the military courts. They are neverthe- 
less Americans tried by Americans. The Constitution says that you 
must be tried by a jury of your neighbors or peers. 

Chairman Ricwarps. I am not sure that applies in time of war or 
public danger. 

_ Mr. Vorys. I'am puzzled at this pamphlet, “You and Your U. S. A.— 

(he Bill of Rights,” which is intended to be handed to the men in 
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the service. It goes into the sixth amendment, the right of trial by 
jury. It doesn’t tell the man that he doesn’t have the right to trial 
y jury if he goes before a court-martial. 

Mr. McDonovau. I suppose the man understands that when he 
becomes a part of the Armed Forces. 

Mr. Wiuu1aMs. Can you tell us what the situation was before we 
entered these treaties? Were our servicemen abroad who were charged 
with a crime tried in the courts of that country under their pro- 
cedures and their substantive law, or were they always returned to 
our authorities for trial under our military authority ? 

Mr. McDonoven. As far as I know, they were picked up by the 
local authorities and submitted to the commanding officer and tried 
by the military court. 

Mr. WittraMs. You are sure of that ? 

Mr. McDonoveu. As far as I know. I don’t know of anything to 
the contrary. Iam subject to correction, 

Mr. Fuxron. We are always glad to have the gentleman here and to 
have Mr. McDonough’s fine statement. How many sons have you and 
Mrs. McDonough had in the armed services of the United States ? 

Mr. McDonoueu. I had five sons in the last war at one time. 

Mrs. Boiron. And a daughter or so? 

Mr. McDonoven. They all came out. The whole family was in. 

Chairman Ricuarps. Before I call the next witness, I will call 
upon Mrs, Bolton. 

Mrs. Bouron. As you know, I have been for many years on the 
subcommittee for the Near East and Africa, and I was very disturbed 
about Mr. Gross’ remark about Lebanon, which is perhaps the most 
civilized state out there, that the penalty for petty thieving was the 
cutting off of hands. I have had the matter checked and find this 
is not so in Lebanon at all for any misdemeanor or crime, or any other 
words that you lawyers use, for these crimes. 

It is true in Saudi Arabia, but it’s on a purely religious basis. 

Chairman Ricuarps. That is one of the countries, may I say, that 
they have a special agreement for trial by the United States 
authorities. 

Our next witness is Congressman Becker. 


STATEMENT OF HON. FRANK BECKER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Becker. Mr. Chairman and ladies and gentlemen of the com- 
mittee, I appreciate the privilege of coming before you and adding 
just a few words in respect to the legislation introduced by Mr. Bow, 
our colleague from Ohio. 

In opening, I want to say that one of the reasons I believe that I 
qualify to a certain degree in having a very special interest in this 
particular resolution, is because of an experience I had in the First 
World War in France, and later in England, where I remained for 
almost a year after the war. 

There I found in both countries that if our troops had been subject 
to trial by courts in those foreign countries we would have had many 
of our soldiers in jail in a very unwarranted situation, because we 
found in our investigations at our headquarters in London and Paris 
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that many of these men were charged with crimes that they had never 
committed nor were they in the area away from their particular camp 
or installation at the time they were charged. 

I won’t go into the type of crimes. They were very vicious crimes, 
and the men might have served the rest of their lives. I do think be- 
cause of that experience, and secondly, Mr. Chairman, as chairman 
of a Joint Legislative Committee of the New York State Legislature, 
I had charge of revising the entire 13 articles of military law, and dur- 
ing the time of that revision we entered into compacts that were placed 
before the Congress of the United States for the protection of troops 
of National Guards who were in hot pursuit of an enemy going into 
another State, crossing the borders, and their committing violations or 
infractions of law. But they would be tried in their own States. 

We offered those compacts to the Congress of the United States. I 
think in the one instance the compacts were agreed to. 

Because of those reasons I have a grave interest in this, and because 
I had a son serve in the Second World War, the same as Mr. McDon- 
ough and others. They were protected. They caused no violations, 
but others of their friends had. 

It has been said in connection with NATO Status of Forces Treaty 
that the Constitution should follow the flag. The Constitution and its 
protection has ever been the basic principle of our society. 

The fact that under article VII of this treaty foreign countries have 
jurisdiction over our Armed Forces for infractions of the laws of 
those countries is startling in the light of our history. 

Suddenly under the NATO Status of Forces Treaty we have re- 
versed ourselves and endangered hundreds of thousands of citizens in 
the loss of that protection under the Constitution, and the most ironi- 
cal feature of this situation is the fact that those very citizens who are 
endangered are the men of our Armed Forces who are serving in a 
protective capacity not only for ourselves but for the very countries in 
which they are now endangered by this article. 

It is for those who have been ordered abroad, in our Military Estab- 
lishment in the service of their country who are no longer to be pro- 
tected by the Constitution. 

Those of our men who must stand judgment in foreign courts may 
have few of the guaranties of our Bill of Rights. They will be sub- 
jected to trial by strangers, in a foreign tongue usually, in a strange 
environment, where the very atmosphere is likely to be charged with 
suspicion and resentment. The mere presence of our troops abroad 
has caused friction, as infraction of the law will have aroused emo- 
tions. Yet an offender against a strange law will be subjected to trial 
and punishment by foreigners. 

Our own system of military justice is designed to care for such 
offenders. It has accompanied our troops in many lands. Why can 
it not continue todo so? Discipline under our own law, under the pro- 
tection of our own Constitution, is best suited to the needs of our own 
people. 

I want to interject this, which to me is one of the basic and funda- 
mental reasons why they should be subject to military law in foreign 
lands: Even the youth of our country will not be too well acquainted 
with the laws of our States, but from the moral standpoint they under- 
stand the difference between right and wrong. In foreign countries 
there are laws that they are totally unaware of and have no means 
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of knowing at any time when they may be causing a violation of a law 
in a foreign country. 

For that reason, I say they should be subject only to the military law 
and prosecution by a court-martial. 

It is worth noting that immunity is given to American civilians serv- 
ing our Embassies and consulates abroad, people who go to foreign 
lands of their own volition. Our military men who go because they 
are ordered should have the same protection as our civilians and be 
subject to prosecution by their military command. 

It is my hope that the required guaranties will be incorporated in 
this NATO Treaty to give our men in the military service the pro- 
tection which they have a right to expect. 

There is one other thing that I would like to add. I haven’t heard 
this here in listening to the testimony. Ifa youth in military service 
is tried in a foreign land, we don’t know whether he has the means of 
appeal. But in our military courts, our military men in the service 
have the right to appeal to the Board of Review, and they have higher 
boards of appeal to all along the line. Perhaps they do not have a 
jury in the first instance, but a court-martial is in the form of a jury 
hearing. 

Mr. Morano. Does a man in the service lose his right to Presidential 
pardon under the Status of Forces Treaty that you are talking about? 

Mr. Becker. I am sorry. I can’t answer that. 

Mr. Morano. Suppose he is convicted in a foreign court, and so on. 

Mr. Dopp. I am sure he does. Obviously, the President of the 
United States could not pardon an American who has been convicted 
in a foreign country by a tribunal in accordance with the laws of a 
foreign nation. 

Mr. Morano. You fellows are the lawyers. You must know the 
answer. 

Mr. Becker. I would like to add, in conclusion, one thing. I like 
very much what the gentleman from Connecticut said this morning, 
Mr. Dodd, why we, in attempting to preserve peace or bring about 
peace in the world, why we send our troops all over the world to fight 
and die and spend our money, why we are always bending over back- 
wards to where we are breaking our backs to satisfy people all over 
the world at the expense of not only our dollars but at the expense of 
human lives and at the sacrifice of the youth of our country. Why we 
continue to do that I will never know. Why don’t we try to do some- 
thing like this and bring about a change in the situation ? 

I hope your committee will take action on one of these resolutions 
and bring that to a vote. 

Mr. Dopp. I am sure the gentleman agrees that I don’t think we 
should be throwing our weight around in an arrogant manner. Our 
men must conduct themselves properly. 

What I had in my mind this morning was this: I think we lost 
the respect of people by this craven, almost frantic attitude to be 
popular abroad. It is not necessary to abandon our leadership in the 
field of individual dignity, importance, and freedom which has made 
this Nation the pride of the free world. 

Mr. Becxrr. I agree with that. Also, if you read some of my mail 
which I get from parents who have sons abroad, you wiil see what the 
situation is. They say, “What about the morale of our men when 
they are serving all over the world, we give up their rights without in 
any manner thinking about it.” 
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Chairman RicHarps. Mr. Vorys wants to ask a question, 

Mr. Vorys. I don’t want to ask a question. I want to give a sugges- 
tion to Mr. Becker who is going on a delegation, of which our col- 
league Mr. Hays is chairman, to the NATO Parliamentary Union. 
We expect you and your committee to have this thing straightened 
out at that level by the time you get back. 

Mr. Becker. If it is within our prerogatives to do so, Mr. Vorys, 
I assure you I will do everything I can to get some of the other par- 
liamentarians to see the light. 

Mr. Vorys. Seriously, I think that will be an opportunity for you 
gentlemen to do some important work on the matter concerned in 
this resolution, to have those fellows over there get to see the picture 
of it as it has been described here in the past few minutes. 

Mr. Hays of Ohio. I am sure that there can be some helpful dis- 
cussions, some that may be very helpful to the members of the dele- 
gation. 

They oe get some viewpoints that they haven’t heard before. We 
can certainly present our viewpoint, which may never have occurred. 


Chairman Ricnarps. Thank you very much, Mr. Becker. 

Mr. Becker. Thank you, Mr. Chairman. 

Chairman Ricwarps, The next witness is Mr. William Jennings 
Bryan Dorn from the State of South Carolina. Are you a lawyer? 


STATEMENT OF HON. WILLIAM JENNINGS BRYAN DORN, A REPRE- 
SENTATIVE IN CONGRESS FROM THE STATE OF SOUTH CAROLINA 


Mr. Dorn. No, sir. 

Chairman Ricwarps. Are youa farmer? 

Mr. Dorn. I am supposed to be. I haven’t been doing too much in 
the last few years. 

Mr. Fuxrron. Both Republicans and Democrats are glad to have 
you here, and to hear your point of view. 

Chairman Ricwarps. Are you going to present a written statement, 
Mr. Dorn? 

Mr. Dorn. Mr. Chairman, and ladies and gentlemen of the com- 
mittee, I do not have a written statement. I appreciate this oppor- 
tunity to come here. 

I want to commend you, Mr. Chairman, and the other members of 
the committee who assured us during debate on the foreign-aid bill 
that you would bring this matter up. 

I was very, frankly, pleased that you were able to bring it up so 
quickly, Wecommend you for that. 

I think this is an important resolution. I think something shouid 
be done about it, if at all possible, at this session. 

I know from my own personal experience in the Armed Forces that 
we were told time and time again in basic training that your com- 
manding officer was your father, that you might just as well forget 
the folks back home, that as long as you were in the Army or ths 
Air Foree that your commanding officer was your daddy. Any prob- 
lem that you had you would go to him with it. 

I think that is as it should be. He is directly responsible for the 
men under his command, he and the first sergeant and those people. 
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It has been my observation about a military court that it might be 
a little tough sometimes, but they have always been fair, with a few 
minor exceptions. 

I would personally rather be tried before a court-martial of my 
fellowmen in the United States Armed Forees than I would some 
foreign court. I can tell you very frankly from personal experience 
that a fellow is going to be scared enough to go before that bunch, 
but to go into a court where you have to have your case interpreted 
through another language, a kid of 18, 19, or 20 years of age, that it 
is a terrible thing. I can well imagine how some of those fellows feel. 

I want to say this, and I am not bragging about it, that I did serve 
in World War II for 31% years, served in Europe as an enlisted man. 

Chairman Ricnarps. How many brothers do you have? 

Mr. Dorn. I had six brothers in the service with me, in various 
branches. There were seven of us at one time. 

I don’t think that the United States Government owes me one single 
cent, any of us. I never accepted the 52-20 money, the GI bill, in- 
surance or anything else because I felt it was a privilege to serve. 

I think a lot of boys look at it that way. We do feel that we ought 
to have the right, if some charges are leveled against us when we are 
in some foreign country, to be tried by Americans. 

I have a high regard for Mr. Dodd; I want to commend you for 
your great fight along this line, as well as others. I have a high regard 
for the officer corps of our Armed Forces, the Army, Air Force, Ma- 
rine Corps, and the Navy. I would rather let my case rest with them 
than with some foreign court in many countries that I can name alli 
around the world. 

I have a brother in the Air Force and he seldom stays at one base 
more than 3 or 4 weeks at one time. He doesn’t know sometimes 
whether he will be in France or Italy or some other country. It 
would be impossible for him to keep up with all the rules and regu- 
lations and everything in the various foreign countries, as was 80 
ably stated here by one of the witnesses. 

Any of us know approximately what to expect in the 48 States. 
When you are flying from one country to another every day, you 
can’t keep up with all the different laws. It is entirely possible for 
a man to get into serious trouble without being a criminal or being 
a very bad guy. 

I think the least you could do for these fellows, particularly when 
we are taking some of them so young, is to protect them in that way. 

I feel very deeply about this bill. I think something should be done. 
We don’t have to surrender a lot of things and make too many conces- 
sions to countries all over the world. They don’t expect it. I think 
they would respect us a lot more if we did not. In fact, I can tell that 
we are not nearly as well liked today in many countries as we were in 
1945 and 1946. T think it is because we don’t demand respect for the 
United States of America and our Armed Forces, and tell the world 
the fact that we are doing more than our part. We place a lot of 
emphasis on what other countries are doing. The fact is that we have 
done about 10 times more than what they have done together. We have 
freed the world twice. We went into Korea. We have our men all 
over the world today to help them. 

I think they would respect us a lot more if we would demand the 
respect for the uniform of the United States that is due it and the 
American soldier. 
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I will say this, and then I will let you alone, Mr. Chairman. I do 
think our Armed Forces can emphasize this one fact. I am telling you 
this from personal experience. We should emphasize the fact that 
every time an American is abroad wearing the uniform of the United 
States he is an ambassador of the United States. 

I don’t think enough emphasis is put on that. I know that was true 
in my case. We weren’t trained and told sufficiently how to conduct 
ourselves and how to sell America. I think that there is a wonderful 
opportunity for our men all over the world to be ambassadors of democ- 
racy and ambassadors of good will. But at the same time I think 
we will command the respect of other nations if we ask of them that 
our men be treated like they are in the United States, to be tried in 
a similar type court that they are accustomed to in America. That is 
my feeling. 

Chairman Ricwarps. Thank you very much, Congressman Dorn. 
Do any committee members want to ask any questions ? 

Mr. Cuatruam. If an American soldier gets 30 days’ leave and gets 
in civvies, takes his family or some friend, tours some other countries 
and gets in trouble, should he have protection? He is not in uniform 
on leave. He is really a tourist. He is still a member of the Armed 
Forces of the United States. He is off duty. That is one of the points 
that come up in a thing like this. 

Mr. Dorn. I don’t think that, Mr. Chatham, makes one bit of 
difference. 

Mr. Cuatuam. He should have protection ? 

Mr. Dorn. Absolutely, yes. You are still under the military. Of 
course, the fact that you have a little leave, or something, doesn’t make 
any difference. 

Mr. Cuaruam. I am agreeing with you. I think he should. 

Mr. Hays of Ohio. I brought that point up. Let us put it this 
way: I will use Switzerland again. Suppose this fellow goes to Swit- 
zerland. We don’t have any agreement with Switzerland. We don’t 
have any troops in Switzerland. A fellow goes on leave to Switzer- 
land, and thousands of them do, and he gets in trouble and the Swiss 
throw him in jail. What are we going to do? Send the Army in to 
get him? 

Mr. Dorn. Well, Teddy Roosevelt used to do things like that some- 
times with a great deal of effectiveness around the world. 

Mr. Hays of Ohio. I will tell you what will happen. The Swiss 
will refuse to let any more of them come in. 

Mr. CuatuaM. Not if they have the money. 

Mr. Fuuron. Taking this case that Mr. Chatham has spoken about; 
the man and wife are going to visit another country. The man is in 
uniform. \ He gets the protection. Suppose they have been sitting at a 
table and a fracas starts. Would the local authorities have juris- 
diction of the wife and not the man—then what ! 

Mr. Cuatruam,. They all go in civvies. 

Mr. Furron. Suppose that a serviceman and his wife are in a 
restaurant and a fracas starts in one of these foreign countries. 
Should the United States leave the wife or other United States 
civilians to be tried in a foreign court and give the serviceman alone 
the full protection of his constitutional rights? 

Mr. Donovan. What else could you do? 
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Mr. Dorn. I wouldn’t want to comment on that. That is something 
for the committee to work out. 

Mr. Dopp. Does the wife of a service officer get the immunity that 
attaches to the Foreign Service officer ¢ 
P ae} Donovan. The whole family gets it, and the servants of the 

amily. 

Mr. Dorn. I will say this, not in connection with that question. 
I have been in a lot of these countries as a soldier, and so have some 
of you, and some of you would be shocked at the conditions that pre- 
vail in foreign jails. The United States, every State in this Union 
has improved its penal code and the conditions under which prisoners 
have to work. The penitentiaries in this country are nice hotels com- 
pared to those places over there in some of those countries. 

I think we ought to take that into consideration. You take a kid 
over there 19 or 20 years old and let him do time in a place like that, 
maybe only a year, it would have an entirely different effect on him 
than what it would in a penal institution in the United States. You 
can make a hardened criminal out of him by subjecting him to such 
conditions as exist there, that I know about personally. 

Mr. Hays of Ohio. You say that you know about personally. 

Mr. Dorn. I have been by them. I have been camped near these 
laces. I have never personally been mixed up in any trouble. But 
i am familiar with the terrible conditions in foreign jails. These 
fellows who are flying over there a lot, and traveling a lot in these 
countries don’t like this thing. They are just a bit worried. 

They think they are doing a lot in going over there and helping to 
protect NATO. 

Mr. Fuuron. Would you say that the United States should with- 
draw troops from any country which will not agree with the United 
States that the people in the United States military service shall be 
under our sole and exclusive United States military jurisdiction for 
crimes committed in their territory ? 

Mr. Dorn. Personally, of course, I would say yes. 

Mr. Fuutron. What is the alternative ? 

Mr. Dorn. If a country doesn’t have any more interest in mutual 
security and the United States than that, they wouldn’t be worth a 
dime, anyway. 

Chairman Ricwarps. Suppose we had an airbase there under the 
defense program ¢ 

Mr. Dorn. I believe, Mr. Chairman, all that could be worked out. 
I will give you a good illustration of our whole attitude in dealing 
with foreign nations. A Colonel told me here recently that he was 
in Ankara, Turkey, last year, to give you some idea about how Ameri- 
can people represent America, and he happened to be in a hotel where 
the Turkish Foreign Minister had the Russian Ambassador to Tur- 
key backed up in a corner and he was calling him everything in the 
books, and the old Russian Ambassador was just apologizing, back- 
ing up and saying, “I am sorry. I will do anything you want.” And 
this guy told him, “We have had 30 wars with you and we have licked 
you every time, and we will do it again.” 

And this colonel turned around and said, “Why can’t you fellows 
talk to the Russians that way?” The American Diplomat replied, 
“We are not permitted to do that by the State Department.” It 
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seems that we always prefer to acquiesce in the demands of other 
nations. Let us in this case stand firm and protect our servicemen 
abroad. 

Chairman Ricwarps. That was the Turkish Foreign Minister ? 

Mr. Dorn. Yes. He was really telling this Russian crowd off. 

Chairman Ricnarps. Do you think we ought to invite him over ‘ 

Mr. Dorn. I should think so. Thank you, Mr. Richards. 

Mr. Vorys. The statement from the Hon. Hamer H. Budge has 
arrived. I understand he has been detained elsewhere. 

Chairman Ricwarps. Without objection, Congressman Budge’s 
statement will appear in the record along with the other statements. 
(See p. 67.) 

Chairman Ricwarps. We have one more witness, Mrs. Ernest W. 
Howard, legislative representative of the “Wheel of Progress,” and 
then I want to have the committee stay here for a few minutes in 
executive session. Mrs. Howard, will you come forward. 

Mrs. Howarp. I had no idea I was going to be called today, and am 
not prepared. 

Chairman RicwHarps. You would rather appear some other time ¢ 

Mrs. Howarp. It is quite all right, if you will allow me to bring in 
some other information later. 

Chairman Ricuarps. If you want to bring some other information 
in and place it in the record, that is all right. We could only hear 
you once. If you want to put it off until tomorrow, we can do that. 

Mrs. Howarp. I should like to bring in information from a former 


prisoner who has been in some of the foreign prisons and could tell us 
something about conditions. 


Chairman Ricuarps. Suppose you do that. We will wait until 
tomorrow. 

The committee will go into executive session. 

Mr. Jupp. While we are still in open session, has anybody in the 
executive branch explained or do we have any document which sets 
forth why the United States entered into this agreement ? 

Chairman Ricuarps. We have the hearings in the Senate. Those 
hearings will certainly tell you 

Mr. Jupp. I have seen some explanations, but I haven’t been 
satisfied. 

Chairman Ricuarps. We will have the State Department here. 

Mr. Coarnam. And Defense? 

Chairman Ricuarps. Yes. 

Mr. Dopp. Before we close this part of the record, I would like to 
say for the record that speaking for myself only, I believe we should 
limit jurisdiction over our military personnel to those countries in 
which we have our personnel located. 

Mr. Jupp. Sent there under orders. 

_Mr. Dopp. Yes. Mr. Hays of Ohio raised this question. I would 
like to make my own position clear on the record. He asked what 
would happen to an American military person in Switzerland. I don’t 
aa we should try to exercise jurisdiction over the matter in Switzer- 
and. 

Chairman Ricnarps. We will be glad to have your statement on 
that. We will go into that more fully. 
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Mr. Donovan. May I make one little contribution for the record, 
by way of illustration. It may throw a little light on that. Not 
very long ago there came to my attention, and I know about it—this 
is a particular case: Two GIs on leave from Germany went into 
Belgium. They got into'a jam, had a fight with a sergeant of their 
own armed forces, were arrested by the Belgian police and charged 
with robbery. The Belgian police released them without bond. They 
got on a train, crossed to Switzerland, finished their furlough, and 
then went back to Frankfurt, where they were tried by court-martial, 
and convicted. There is a situation where there must be an under- 
standing between Belgium and the Armed Forces of the United States. 

Mr. CuatHam. Probably it is one of those classified agreements. 

Mr. Donovan. Unless this committee understands or has before it 
the whole picture with respect to all these countries, and what the 
arrangements are, you can’t very well come to a completely fair and 
just disposition of this resolution. 

Mr. Hays of Ohio. On that same subject, I was in Bittberg, Ger- 
many, in 1951, which has one of our bases, near the border, and the 
commanding officers there were complaining of the fact when the boys 
went on leave into Luxembourg, the Luxembourg officials would not 
let any military police into the country, and the Luxembourg officials 
would not prosecute them for anything short of murder. They went 
in there and some of them got drunk and disorderly and raised all 
kinds of fuss. This thing has angles all the way around. 

Mrs. Botton. It is the purpose of these meetings, is it not, Mr. 
Chairman, to develop all sides of the matter ? 

Chairman Ricuarps. That is right. 

Mrs. Bouron. And we have only just begun. 

Chairman Ricuarps. We have just scratched the surface. One of 
the things that disturbs me about this is the danger that we may 
bog down the committee and never do anything at all. I want to get 
all the information we can get. We want to come to some conclusion 
as soon as we reasonably can after study. I don’t know how long 
that will take. If we went into this thing, hunting everything to read 
and to be interpreted, it would be easy for us to put off action for 
2 or 8 years, at least until 1957, when the President has authority 
to denounce the treaty if he wants to go through constitutional proc- 
esses. I want to expedite it, but at the same time I don’t want to restrict 
any testimony that would shed light on the actual facts of trial pro- 
cedure, or the proper way to approach this thing from the constitu- 
tional standpoint. The committee will go into executive session. 

(Whereupon, at 3:57 p. m., the committee went into executive 
session. ) 

The following material has been submitted for the record. 

STevuBen SocreTy or AMERICA, 
New York 17, N. Y., July 7, 1955. 
Hon. JAMeEs P. RICHARDS, 


Chairman, Committee on Foreign Affairs, 
House of Representatives, Washington 25, D.C. 
DeAR CONGRESSMAN: We have learned that hearings are to be held beginning 
July 13, 1955, on resolutions which have been introduced to require the President 
to seek modification or elimination of treaties and executive agreements which 


permit the trial of American servicemen in foreign courts and incarceration in 
foreign prisons. 
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As the Steuben Society of America is vitally interested in the Status of Forces 
Treaty, we respectfully request you to insert in the minutes of your hearings 
the attached editorial, which appeared in the June 1955 issue of The Steuben 
News. 

Thanking you, I am 

Sincerely yours, 


J. H. Meyer, 
Editor (The Steuben News). 


House Joint Resorurion 321 


On May 26, 1955, Congressman H. R. Gross of Iowa introduced House Joint 
Resolution 321 “providing for the revision of the Status of Forces Agreement 
* * * or the withdrawal of the United States from such treaties and agree- 
ments, so that foreign countries will not have criminal jurisdiction over Ameri- 
can Armed Forces personnel stationed within their boundaries.” 

We note with approval that Congressmen Albert H. Bosch (Republican of 
New York) and Francis E. Dorn (Republican of New York) introduced House 
Joint Resolutions 319 and 320, identical resolutions, on the same day. 

Such a move was long overdue. We feel that it will find the response in Con- 
gress which it deserves. Americans have become familiar with that strange 
document known as the Status of Forces Treaty which, in 1953, was rammed 
through the Senate by dictate of the White House before responsible Senators 
could even become aware of the fatal consequences of such a treaty. 

Since then, Congress and the American public at large have learned the pain- 
ful lesson of another abrogation of constitutional rights, via another treaty 
negotiated by the executive branch of our Government. Never before has it 
happened in our history that foreign civilian authorities could arrest a draftee 
in United States uniform, remove him from American control and then try and 
sentence him in accordance with their own laws. The pronunciamento of Chief 
Justice John Marshall held good for 150 years: “Service in the Armed Forces of 
the Republic of the United States shall not abrogate or nullify the constitutional 
rights of an American citizen.” 

There is a rising tide in Congress and elsewhere to strike this un-American 
law from the books. The resolution of Representative Gross is the climax of 
much justified agitation against this foul treaty. Representative Frank T. Bow, 
of Ohio, has been another valiant fighter in a good cause. We happen to know 
that certain Members of Congress have received a veritable flood of letters from 
their constituents and nothing is as powerful and convincing to them as “the 
voice of the people.” 

Competent observers of the Washington scene are convinced that the adminis- 
tration bill for an adequate military Reserve suffered reverses because of a most 
persuasive speech by Representative Bow with which he introduced his amend- 
ment which would bar the sending of drafted American boys to foreign countries 
which could impose their judicial procedure on our soldiers on duty within their 
boundaries. 

This amendment won a resounding victory by a 174 to 56 margin on a standing 
count. If the vote had been recorded, the Bow majority would have been even 
greater. 

This is grist on the mill of the proponents of the Bricker amendment which 
is again in the limelights—meeting all the furious resistance possible from the 
White House and the Department of State. 

House Joint Resolution 321 must be approved, in conjunction with any com- 
panion bill in the United States Senate. 

Let us ever be aware of the cold and brutal facts of the utterly un-American 
Status of Forees Treaty: Rights and guaranties which are heritage of every 
American, are denied to those men who are sent overseas to defend America 
—and our Constitution. 


NATIONAL EconoMic CounciL, INC., 
New York J, N. Y., July 12, 1955. 
Hon. JAMEs P. RICHARDS, 
Chairman, House Committee on Foreign Affairs, 
The Capitol, Washington, D. C. 

Dear Mr. CHAIRMAN: I understand that hearings will start on Wednesday, 
July 13, on a bill sponsored by Representatives Bow and Budge, directing Presi- 
dent Eisenhower to start negotiations with the other NATO nations for radical 
changes in the Status of Forces Treaty. 
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We would like to send a representative in support of this personally but do not 
have sufficient personnel. 

Will you kindly instead insert in the record the enclosed council letter 316 
of August 1, 1953, which contains the sentiments of the several thousand mem- 
bers of the National Economic Council. 

With all good wishes. 

Sincerely yours, 
MERWIN K. Hart, President, 


[Economic Council Letter—Council Letter No. 316, August 1, 1953] 
SELLING OuT AMERICAN SOLDIERS 


On July 14, 1953 under great pressure from the White House, the United 
States Senate was persuaded to sell out vital constitutional rights of American 
soldiers in foreign countries. 

The immediate effect is upon several hundred thousand American troops in the 
countries of the North Atlantic Treaty Organization (NATO). Eventually, all 
American forces, wherever located, will be subjected to the same treatment. 

This surrender of American citizens’ rights was perpetrated by ratifying the 
so-called Status of Forces Agreement, negotiated over the past 2 or 3 years by 
representatives of the NATO countries. Article VII contains the surrender. 

The whole tragic story is in the Congressional Record, July 14, pages 9024 to 
9082 and July 15, pages 9086 to 9089. Every American can serve his country by 
studying those pages and comprehending what they mean. 

This council letter is based on the debates of July 14 and 15, notably on the 
speeches of Senator Wiley of Wisconsin and Senators McCarran of Nevada 
and Bricker of Ohio. 

SENATOR WILEY 


Senator Wiley’s address is, to say the least, unconvincing. He quotes ap- 
provingly a passage in President Eisenhower’s message to the North Atlantic 
Council on April 23, 1953: 

“As you know, I have long held the deep conviction that the success of NATO's 
program was essential to world peace and to the security and well-being of all 
Atlantic nations. My subsequent experience has reinforced and strengthened 
this belief. NATO has become a mighty force for peace and an instrument of 
enduring cooperation among the Atlantic peoples” (p. 9029). 

Senator Wiley says that “the need for these agreements [there are two others 
of less importance] arises out of the integrated defense system that has been 
developed under the North Atlantic Treaty.” 

He says that the “wartime arrangements” existing during World War II 
“cannot be applied in time of peace,” and hence he says, “we negotiated interim 
arrangements covering the status of our forces there.” 

He says that when NATO came into existence we needed a more substantial 
basis for our NATO relationships—something permanent. He lays great stress 
on the statement that the agreement “is entirely consistent with our national 
met pe interests.”” So far as we know, no one has raised the point that it 
s not. 

He admits that the agreement is a compromise. But he thinks this com- 
promise is “quite satisfactory,” since “an American on trial in a foreign country 
would have all those rights to which a citizen of the country is entitled.” 

Inherent in the Senator’s speech seems to lurk an admission that the arrange- 


ment is not wholly satisfactory to him but the best that can be obtained. He 
thinks we must compromise. 


SENATOR M’CARRAN 


After the weak arguments of Senator Wiley, there is refreshing contrast in 
the clarity and deep conviction and high patriotism of Senator McCarran. He 
cites authorities, notably Chief Justice John Marshall in the Exchange case, 
which has been the law of the land ever since. That decision was to the effect 
that where the armed services of any nation come into the territory of any other 
nation with the consent of that nation’s sovereign, the law of the sending country 
(in this case, the United States) protects the members of the Armed Forces, and 
they must be tried according to the laws of the sending country. 

To put it another way, the Constitution follows the flag and the humblest 
soldier is entitled to all of the rights and protections assured him by our Bill of 
Rights, whether at home or abroad. 
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Senator McCarran, a distinguished constitutional lawyer, asserted that when 
the legal adviser of the Department of State appeared before the Senate Com- 
mittee on Foreign Relations, he made a statement that is “absolutely contrary to 
international law as it has been declared uniformly by the Supreme Court of the 
United States, as the legal adviser of the State Department should well know.” 

The legal adviser said: 

“Individuals wearing our uniform and part of our military force do not have 
sovereign immunity, and there is no doctrine which says that a nation which has 
on its soil representatives of a foreign nation must give immunity to those per- 
sons. Immunity is restricted to those which the receiving nation chooses in the 
handling of its diplomatic affairs to give immunity to, such as Ambassadors, and 
so forth” (p. 9083). 

While Senator Wiley had listed several rights which the American soldier on 
trial in a foreign court would still retain, he said nothing about the rights that 
he would sacrifice. 

Thus, said Senator McCarran, “there is nothing in the treaty which would 
protect the right to be tried in the jurisdiction where the offense was committed. 
There is nothing to protect the privilege against self-incrimination.” 

And here the Senator pointed out that while “we permit subversives, Com- 
munists and even spies and murderers to claim their right not to testify against 
themselves,” yet “we are doing nothing in this treaty to preserve that right for 
American boys who may be brought to trial in a foreign country for some of- 
fense against the laws of that country” (p. 9032). 

There is nothing in the treaty to protect against cruel and unusual punish- 
ments; nothing which will guarantee the right to appeal a decision. 

There is nothing to protect an American soldier against a foreign law which 
abridges freedom of speech or freedom of the press or the right of free assembly 
and petition. There is nothing to protect our soldiers against unreasonable 
searches and seizures or against double jeopardy; nothing that preserves the 
right of trial by jury. There is nothing to protect an American soldier against 
excessive bail or excessive fines under some foreign law. 

Senator McCarran said further : 

“All of those rights, Mr. President, are rights enumerated and protected in 
the first 10 amendments of our Constitution; but every one of them is being 
waived, under the terms of this treaty, with respect to American soldiers who 
may find themselves charged with an offense under the laws of a foreign country” 
(p. 9033). 

Nor are these rights merely theoretical. For in France, a person convicted of 
manslaughter can be put to death or sentenced to life imprisonment. There is 
in France no requirement that guilt must be proved beyond reasonable doubt— 
which has always been the settled rule in America. In France a man can be 
sentenced to 5 years in prison for petty larceny. 

Senator McCarran said also: 

“But, Mr. President, would it not be much better to let some 12,000 foreign 
troops, now in this country, remain subject only to their own military jurisdic- 
tion, than to subject 750,000 or more American soldiers in Europe to local Buro- 
pean law which does not accord them American constitutional safeguards and 
American judicia] review?” (p. 9035). 

In passing, we note that 2 of the NATO countries, Iceland and Luxembourg, 
have populations of 144,000 and 297,000, respectively. Belgium has 8% million; 
Denmark, 4% ; Holland, 104% ; Norway, 344; Portugal, 8%. 

Great Britain has insisted on recognizing Red China and going her own way. 
France and Italy have heavy Communist votes, and many Communist office- 
holders. 

So it is to woo these “allies” that the Senate voted to abandon vital rights of 
three-quarters of a million American soldiers. 


OUR BOYS ARE BEING TRIED UNDER FOREIGN LAW TODAY 


It was asserted by a proponent of the treaty that these foreign countries are 
already trying our boys now under foreign law. 

Senator Bricker said: 

“A moment ago the chairman of the committee said to the Senate that we 
are trying to remedy a bad situation which will be worse if the treaty is not 
ratified. Let me ask who entered into the executive agreements? What are 
they? Who has authority to deliver our troops to foreign courts without the 
consent of the United States?” (p. 9036). 
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It looks from the above as though our internationalist-dominated State 
Department had already surrendered these rights to various countries, and 
now wanted the NATO agreement ratified in order to legalize their action. 

Senator Knowland, interrupting with a question, stated that the Committee 
on Foreign Relations had made it clear during the hearings that this agreement 
is not to be considered as a precedent for future agreements. 

But the debate developed that, if the agreement is ratified, the administration 
intends to give the same rights to Japan; and without question they will be 
extended to all the 40 countries where American troops are stationed, 

Senator Knowland showed his lack of confidence in the pending treaty by the 
following admission : 

“I may say to the distinguished Senator, and I think frankness requires 
it, that if we were proceeding de novo to get an agreement, I think it would 
contain different provisions from those appearing in the agreements which have 
been presented to the Senate at this time” (p. 9039). 


SENATOR BRICKER 


Senator Bricker, also a great constitutional lawyer, read a letter from a 
United States Air Force officer in France which contains the following: 

“How long do you think a French judge of a police court would last if he 
disregarded the testimony of a Communist policeman and accepted the testimony 
of a GI? It’s hard to convince we that all of our top military and naval per- 
sonnel really believe in this proposed treaty” (p. 9039). 

Senator Bricker read from many letters by American soldiers in NATO 
countries or from members of their families complaining of injustice done them 
when compelled to stand trial in these foreign courts. 

He brought out that part of the reasoning back of the John Marshall decision, 
the law of the land for well over a century, was that in the very nature of 
things an American Army in a foreign country (with the consent of the sovereign 
of that country) might at any moment be called upon to engage in combat; 
yet it might be defeated because some of its key personnel had been removed 
from Army jurisdiction. 

In fact, as the NATO agreement reads, it would be entirely possible, where 
so large a part of the population is Communist, as in either France or Italy, 
for local police and courts to seize and hold high officers or even the commanding 
general himself of the American troops at just such a juncture as this—all as 
part of a plan to embarrass and even defeat the American forces. 

Toward the conclusion of his address, Senator Bricker said: 

“Someday we can expect to winess an American soldier convicted and sen- 
tenced to die by a foreign court. If such a case captures the headlines in this 
country, it will be difficult to explain why jurisdiction over that boy was sur- 
rendered beyond recall. 

“Explanations will be futile if an American serviceman is ever sentenced to 
life imprisonment or death by a Communist judge or by any other judge who is 
rabidly anti-American. When the people realize that such results stem from 
the NATO alliance and that the United States is powerless to act, the NATO 
structure will surely collapse” (p. 9047). 


BUT THE ADMINISTRATION PREVAILED 


In spite of the brilliant reasoning and arguments of Senators McCarran 
and Bricker, ably seconded by Senators Long, Dirksen, McCarthy, and others, 
the treaty was ratified by a vote of 72 to 15. 

Only Senators Bricker, of Ohio; Dirksen, of Illinois; Dworshak and Welker, 
of Idaho; Jenner, of Indiana; Frear and Williams, of Delaware; Johnston, of 
South Carolina ; Long, of Louisiana ; Malone and McCarran, of Nevada; McCarthy, 
of Wisconsin; Russell, of Georgia; Schoeppel, of Kansas; and Smathers, of 
Florida; voted against ratification. 

Their names will forever stand as men who defended the constitutional rights 
of American soldiers abroad at what we hope and believe will be the low point 
to which this great Republic will have sunk in its relations with other nations. 

The prime interest of the administration seems to be to promote internation- 
alism—at whatever cost to the American Republic. No other interpretation 
squares with the facts. 

Internationalism is international socialism. It cannot succeed without de- 
stroying the Republic. 
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If, as Senator Wiley says, the NATO countries have already been trying our 
American soldiers in their courts, it’s because the Truman and so far the Hisen- 
hower administrations haven’t had the guts to stand up for our men’s rights. 

Or, can it be that because practically all the NATO countries are lukewarm 
and don’t want to fight, the administration is trying to hold their continued 
interest by sacrificing the vital rights of our own men? 


ADMINISTRATION PRESSURE 


The President put every pressure on the Senate to ratify this NATO agree- 
ment. He wrote a letter to Senator Knowland on the very day of the debate 
in which he said: 

“In my judgment, failure of the United States to ratify these agreements could 
seriously affect the security of the United States, for such failure could result 
in undermining the entire United States military position in Europe.” 

If it be true that to fail to destroy irrevocably the vital rights of our soldiers, 
drafted and sent against their will to fight in Europe, could undermine our whole 
defense effort in Europe, then we had better bring our men home. 


THE SENATORS WHO VOTED FOR THIS TREATY 


Why did many of the best Senators of both parties vote this attack on the 
Bill of Rights? 

The chief answer is that they gave in under administration pressure that 
ought never to have been applied. 

This thing has been done. It can’t be undone—immediately. 

3ut this callous dominating by the Executive of the legislative body may have 
a good result—if the Congress as a whole highly resolves that this sort of thing 
shall not be repeated. 

The Senate and House can show their high resolve by voting the Bricker 
amendment, and by killing the Watkins bill to bring in 240,000 additional aliens. 

If sober reflection will not bring the country and the Congress to their senses, 
then, perhaps too late, they may be so brought when at some future date a 
drafted American soldier is guillotined in France on some charge (like involun- 
tary manslaughter) for whick there would be no such penalty had not the Senate 


of the United States deprived him of his constitutional rights—at the dictation 

of the Executive. 
Gentlemen of the Congress—in God’s name pass the Bricker amendment! 
And kill the Watkins bill! 


Merwin K. Hart, 
President, National Economic Council, Inc. 
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THURSDAY, JULY 14, 1955 


House or REPRESENTATIVES, 
ComMMITTEE ON Foreign AFFarrs, 
Washington, D. C. 

The committee met, pursuant to call, in room G-3, United States 
Capitol, at 10:51 a.m., Hon. James P. Richards (chairman) presiding. 

Chairman Ricuarps. The committee will come to order, please. We 
will continue open hearings on House Joint Resolution 309, the Status 
of Forces Agreements. 

We are privileged to have with us this morning another colleague, 
our friend, Congressman August E, Johansen, of Michigan. Will 
you proceed, sir, In any way you wish. 


STATEMENT OF HON. AUGUST E. JOHANSEN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MICHIGAN 


Mr. JoHansEN. Thank you, Mr. Chairman and members of the com- 
mittee, I am August E. Johansen, Member of Congress from Michigan. 


On May 27 I introduced House Joint Resolution 326, identical in 
content with House Joint Resolution 309 under consideration in these 
hearings. 

I appreciate deeply the privilege of appearing and testifying. I 
would like to preface my testimony with one remark; namely, that I 
am not a member of the legal profession, and I have not had the forti- 
tude to check the membership of this committee as to how many are 
lawyers or how many are former members of the judiciary. I say 
that simply because I am speaking on some legal points and I want the 
record clear that I am not a legal authority, and accordingly, I speak 
with a certain degree of humility and temerity. 

rye CuatHam. You have plenty of company here that is not legal 
authority. 

Chairmat Ricuarps. We have all kinds of experts here and all 
kinds of lawyers. We have New York lawyers, Alabama lawyers, 
South Carolina lawyers, and any other kind of lawyer you want. We 
have farmers. We even have geranium farmers from Brooklyn. 

Mr. JoHANSEN. Let me add also that I do not pose as an expert. 

Chairman Ricuarps. Have you a prepared statement ? 

Mr. JoHANSEN. I have not. The pressure of work prevented me 
from completing it. I would like, Mr. Chairman, to ask unanimous 
consent of the committee to revise and extend my remarks. 

Chairman Ricwarps. Without objection, that is so ordered. 

Mr. JoHANSEN. In the discussion of this matter, I am taking the 
basic premise that the issue here is not the question of the number of 
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cases of servicemen involved to date under the Status of Forces Agree- 
ment. There is not involved here the question of the guilt or innocence 
of the particular persons who have been tried in foreign courts, or a 
question of the justifiable severity, or unwarranted excessive severity, 
or the lack of severity of punishment, or any question, for that matter, 
— whether the prisoners have been housed in sanitary or unsanitary 
jails. 

The sole question, in my judgment, is whether or not, under the 
Status of Forces Agreement, the Government of the United States has 
actually or potentially waived jurisdiction over its citizens to the point 
of putting in jeopardy the rights of those citizens guaranteed by the 
Constitution. 

I am going to keep this as brief as possible and speak to four points. 
No. 1: In the Keefe case, which I am sure has been a subject of men- 
tion here before, the argument advanced by the Government, and 
obviously sustained by the court in its decision and in its denial 
of a writ of habeas corpus, was basically that the court was without 
jurisdiction in the case; and, secondly, that the respondents in the 
case did not have custody of the person for whom the writ was sought, 
and therefore it was impossible for the court to issue that order. 

It seems to me that in sustaining that position—and I am not quar- 
reling with the validity of the position taken by the court in sustain- 
ing those objections—there is a definite acknowledgment that for this 
defendant, Keefe, as a result of the Status of Forces Agreement, the 
privilege of the writ of habeas corpus had been suspended, the provi- 
sions and guaranties of the Constitution to the contrary notwith- 
standing. 

In other words, the basic foundation of the court decision, and 
the argument of the Government, was that there was a lack of juris- 
diction, said jurisdiction having been surrendered as a result of the 
Status of Forces Agreement, and that there was a lack of possession 
and control of the body of said Keefe by the Government of the United 
States, again as a direct result of the Status of Forces Agreement. 

I stress this point because it seems to me that it underscores with 
a judicial finding the fact that, rightly or wrongly—and, of course, 
I believe wrongly—a right of a citizen and a guaranty of the Consti- 
tution had by virtue of this Status of Forces Agreement been in fact 
eK 

oint No. 2 that I make is that the detailed procedures set forth 
in the reservation to the Status of Forces Agreement, with respect to 
attempting to safeguard the rights of the soldiers arrested in the 
receiving country, and the provisions set forth for protecting those 
rights and for reporting the alleged violations of the rights, together 
with the detailed reports that have been made in testimony before the 
committee of the other body on the operation of the Status of Forces 
Agreement, are all in themselves an acknowledgment that under the 
Status of Forces Agreement a danger does exist, and that new possi- 
bilities of jeopardizing the rights of our citizens are created by virtue 
of this treaty. 

In other words, these are evidences that we are in fact flirting with 
new jeopardies and new perils to these citizens. . 

A third point I would like to make is 

Mr. Donovan. May I interrupt, Mr. Chairman, just for the purpose 
of clarifying the record. What is the title of that case? 
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Mr. JOHANSEN, It is the United States ex Relator Gladys Keefe, 
Appellant, v. John Foster Dulles, Secretary of State, et al., Appellees. 

Mr. Donovan. The number of it? 

Mr. JoHANsen. Case No. 12,107. 

Mr. Donovan. In the Supreme Court of the United States? 

Mr. JoHansENn. In the United States court of appeals. 

Mr. Donovan. Which circuit? 

Mr. JoHANsEN. District of Columbia. 

The third point I would like to make is that the very procedures 
stipulated to protect the interests of an American soldier stationed in 
a foreign country are all subject to and dependent on what is referred 
to in the reservation to the Status of Forces Agreement as the “sympa- 
thetic consideration,” of the receiving country. In other words, there 
is, and, by the very nature of the gn agg can be no positive and 
absolutely enforceable guaranty of relief or correction of errors, no 
positive assurance that the errors will be corrected, and there is sub- 
stituted. for the absolute and flat guaranties of the Constitution a 
reliance, as I say, on the “sympathetic consideration” of the other 
countries. 

In that connection, I point out that in article VII, section 3 (c), 
of the Status of Forces Agreement the provision is made— 
that the authorities of the state having the primary right shail give sympathetic 
consideration to a request from the authorities of the other state for a waiver 
of its right in cases where that other state considers such waiver to be of par- 
ticular importance. 

In other words, the only assurance that the constitutional rights of 
the soldier, listed in article VII will be respected, is actually based 
solely on the sufferance, cooperation, and consent of the receivin 
foreign power, which is given jurisdiction over the soldier in ease o 
his being accused of a crime. 

Furthermore, the procedures that are stipulated in the reservation 
offer no absolute assurance, I suppose short of war, that they can be 
made effective. In other words, if there is a feeling that the soldier’s 
rights have been violated, the commanding general, the American 
commanding general in the receiving country, is to notify the State 
Department, and, presumably, diplomatic efforts are to be made in 
behalf of the accused defendant. The chairman of the Armed Services 
Committees of the House and Senate are also to be notified, But in 
all of that language, and in all of that procedure, there is no absolute 
guarantee short either of the “sympathetic consideration” of the 
receiving country or short of some very drastic action by our Govern- 
ment that the rights can be enforced. There again, I revert to my 
first point, that in the Keefe case, the holding of the court was, No. 1, 
that it had no power to enforce its will because it had no jurisdiction, 
because the custody of the body had been surrendered, and No. 2, that 
the court was powerless to act because for the court to intervene would 
involve an intrusion by the court in the executive role and function of 
foreign relations. 

One final point.'- Under the Status of Forces Agreement and the 
reservation thereto, discretion is left to the commanding officer of the 
soldier involved to determine whether or not he ought to request a 
waiver of jurisdiction on the part of the receiving country. The only 
other protection for the soldier is in the form of the representative 
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of the United States diplomatic service designated to attend the trial 
to observe whether there is a compliance with the soldier’s constitu- 
tional rights. Therefore it seems to me that you are imposing upon 
the members of the executive branch, namely, the commanding officer, 
the commanding general, or the representative of the diplomatic staff 
of the United States, a dangerous discretionary power, and a respon- 
sibility for judging and determining whether those rights are in. jeop- 
ardy which is judicial in character. 

It is my belief that in so doing you are delegating to them what 
constitutes in effect a judicial function. The very wording with re- 
spect to the decision by the commanding officer, or the commanding 

eneral, as to whether there shall be a request for a waiver of juris- 

iction is, “if in his opinion the matter is of sufficient importance.” 
It is my thought that in so delegating that responsibility, you are 
delegating a judicial function and a judicial responsibility to a mem- 
ber of the executive branch. 

I might observe that this delegation of judicial powers to the execu- 
tive doesn’t match the concern for a respect of the separation of 
powers, voiced by the court in the Keefe case when the court said that 
it did not want to invade the traditional and historic functions and 
powers of the executive in the matter of foreign relations. That con- 
cludes my statement. 

Chairman Ricwarvs. Thank you, Mr. Johansen. That is a good 
statement. 

Mr. Dopp. Did you say you were not a lawyer ? 

Mr. JoHansen. That is right. 

Mr. Dopp. You talk like a rather good one. 

Mr. Cuatuam. It is a good statement, sir. 

Mr. Fuiron. When we are talking of guaranteeing to United States 
citizens abroad their rights under the United States Constitution, the 

uestion is: What citizens and how far can or shall the United States 

overnment go in guaranteeing them? In these foreign countries you 
agree that such foreign countries have supreme sovereignty just as we 
have here, do you not? 

Mr. Jouansen. The receiving countries have supreme sovereignty 
over their own citizens; yes, sir. 

Mr. Fuuron. You want the United States to have supreme sover- 
eignty here, then, too, don’t you? 

fr. JoHANSEN. Yes, over its citizens. 

Mr. Futon. Suppose there is a citizen working for the United Na- 
tions in New York City and he goes off the United Nations territory 
and is arrested for clubbing enehone over the head. By whom should 
he be tried, even though he is not a citizen of the United States? Do 
you want him tried here to protect our citizens, or do you want him 
referred back to Soviet Russia, if he is a citizen of Soviet Russia, to 
be tried ? 

Mr. Dopp. He is not a lawyer. That individual has immunity. 

Mr. Futron. Just a minute, please. I have tried to ask a question 
as to what the witness would like as a policy on the United Nations 
personnel in the United States. There is no point other than the ques- 
tion of sovereignty in the United States, and as I want it in the United 
States, then I will have to look to see what should happen here on 
various classes of visitors to this country. 
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Mr. JoHansen. I would expect, first of all, he could not be tried by 
the United Nations since that agency doesn’t have sovereign power. 
He would have to be tried by the sovereign government whose national 
he is. 

Mr. Fuuron. Would you think the United States should return a 
citizen of the Soviet Union, after he had injured a United States citizen 
in New York City, to the Soviet Union for trial when he is an official 
of the Soviet Union? 

Mr. JoHansEN. I would treat him as a member of the diplomatic 
corps of the Soviet Union. 

Mr. Fuuron. I am not willing as a United States citizen to have 
foreigners in this country not subject to our laws, when they are not 
on official or diplomatic duties. 1 want them tried by United States 
courts for protection of United States citizens. 

Mr. Jouansen. When the gentleman says, “not on official or diplo- 
matic duties,” I suppose he doesn’t mean only when he is in the office 
and working at the actual job. Again, I must plead I am not a lawyer. 
When a member of the diplomatic service is not actually at his desk, 
or actually on a diplomatic function, he still is subject, as I understand 
it, and I am subject to correction, to diplomatic immunity. 

Mr. Fuuron. That is right. 

Mr. JoHANSEN. Even if he is in Michigan and exceeding the speed 
limit and we arrest him, we have to let him go. 

Mr. Furron. I believe the question is not how little the United 
States Government would give protection to United States citizens 
abroad, but how much protection we can give. You would give pro- 
tection to the United States serviceman when he is off duty, whether 
in or out of uniform, and off the base in the foreign country, would 
you not! 

Mr. Jonansen. At least as long as he was within the country to 
which he was assigned under military orders, and as long as he re- 
mained in that country under military orders. 

Mr. Fuuron. If he is in uniform on a personal trip to another 
country, and is a serviceman stationed in Europe, but outside the 
country he has been assigned to, you would not give him this immunity ? 

Mr. Jouansen. I would weigh that question very seriously, if he 
enters that other country completely on his own volition and not under 
military orders, , 

Mr. Fuuron. Let us examine the question where the serviceman has 
a wife and ‘dependents. Suppose he has a 17-year-old boy, and he 
has a wife who was with him in a foreign restaurant. A question 
comes up of the breach of peace involving the whole family. You, 
because the serviceman is in the country where he has been stationed, 
would give immunity to the serviceman, would you not? 

Mr. JoHANSEN. That is right. 

Mr. Furton. The question is would you give immunity to the wife 
and child likewise aceused, or would you permit them to be subject 
to the criminal courts and jurisdiction of the country where the offense 
is supposed to be committed ? 

_ Mr. Jonansen. Let me say in all candor, first of all, before I could 
intelligently answer that question, I would want to know the status 


of the wives and children of diplomatic employees or personnel in a 
country. 
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Mr. Fuiton. We will assume it is in France and the diplomatic 
personnel is completely exempt. They are on a diplomatic status. 

Mr. JonHansen. Including the family ? 

Mr. Fuuron. Yes. In that case, in France, what are you going to 
do with a serviceman’s wife and dependents? 

Mr. Jonansen. My feeling is that the men who are serving the 
United States under military orders abroad are in effect members 
of our diplomatic service. Iam not speaking technically ; I am speak- 
ing as to the moral implications of it. 

r. Fuuron. So you would then give the servicemen’s wives and 
dependents this same so-called diplomatic immunity ? 

Mr. JOHANSEN. Yes, on the assumption that I stated with respect to 
diplomatic personnel. 

r. Futron. The question comes on United States people who go 
to a foreign country on United States business, on business either for 
the Government or privately without diplomatic status. Neverthe- 
less, they are on a mission. Would you likewiee give them this diplo- 
matic immunity ? 

Mr. JowansEn. I will say in all candor that I don’t know what their 
status is as of now under the law. 

Mr. Rapwan. We are not considering their status, are we, Mr. 
Chairman ? 

Chairman Ricuarps. That doesn’t comes up under this bill at all. 

Mr. JowansEn. I would not profess to have an answer to that. 

Mr. Fuuton. As to tourists in France, they are entitled to the full 
protection of the United States Constitution just as much as any 
serviceman. How could the United States Government give rotec- 
tion for those people who are United States citizens abroad in France, 
so that they are guaranteed their rights under the United States 
Constitution? 

Mr. Donovan. Aren’t we going afield here? 

Mr. Dopp. We are not considering that at all. 

Mr. Fuuton. This is my 5-minute question period, please. There 
is not a plaintiff and a defendant counsel. 

Mr. Dopp. Here is a man who says, in the first place, that he is not 
qualified to discuss the matter. I think it is getting a little bit on the 
unfair side to ask him about tourists, their status, and so on. It is 
misleading. 

Mr. Futton. I have not yielded—— 

Chairman Ricuarps. Wait a minute. Of course, we are not going 
strictly by the rules of a court of evidence. But in the interest of 
saving time, I just don’t see any use to put a witness on the spot on 
a subject that he is not testifying on at all. 

Mr. Fuurton. I certainly want to see to what extent the constitu- 
tional guaranties of this country may be enforced abroad, in the wit- 
ness’ opinion, Rather than fewer people to have the constitutional 
guaranties, possibly we should give more people the United States 
constitutional guaranties. 

Mr. JoHanseN. I am not sure whether this is responsive to the 
gentleman’s question. I would say certainly that I am opposed to 
any lessening of the scope of constitutional protection. As to whether 
there is an area in which it ought to be extended, I simply am not 
competent to answer. 
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Mr. Futon. The other question is: You realize that in these for- 
eign countries we can only do this by negotiating with them or by 
treaty, because actually the country and the lands belong to the for- 
eign government and its people. 

Mr. JOHANSEN. I disassociate myself from the apparent implica- 
tion of that statement. My understanding is that under previous 
court decisions, and under the standing law and practice prior to the 
Status of Forces Agreement, that authority and jurisidiction of the 
receiving country did not extend to-our servicemen there at the will 
and consent of the receiving country. 

Mr. Fuuron. Would you object to a resolution along the lines that 
this committee would like to see all our United States servicemen tried 
under United States procedures and with constitutional guaranties 
when abroad in the country they are stationed, and then provide fur- 
ther that Congress would request the President in future treaties and 
in amending these treaties to try to work along the lines of those polli- 
cies, rather than have Con, pass a resolution directing the Presi- 
dent to denounee and cancel present treaties ? 

Mr. JoHANSEN. That is a long question, and if I may take the very 
first part of it, if you can restate it, or possibly I can, as to whether 
I am willing to support a resolution—— 

Mr. Futton. The main point is, to request the President rather than 
direct him, in a oer resolution on this subject. 

Mr. JowHansen. That wasn’t the first part of the question. It was 
whether we would like to see the constitutional rights of these people 
protected. I wouldn’t assent to that any more than I would to a 
provision in the Constitution stating that the Constitution would like 


to see certain ow protected. 


Mr. Fuuron. There are three branches of this Government. It is 
the Executive that has charge of foreign policy. 

Mr. JoHANSEN. With the advice and consent of the Senate, 

Mr. Fouuton. That is right, not with the House. The question is 
whether the House should direct the President or whether we should 
request him to take certain action. 

hairman Ricuarps. We will start operating under the 5-minute 
rule, but you can go ahead. 

Mr. JoHansen. You may be getting into a constitutional question 
as to whether or not this House can in that particular area direct. I 
certainly want the phraseology to be sufficiently strong and clear to 
convey the fact that it is the intent and purpose of the House that 
the constitutional rights of its citizens abroad in the category we are 
speaking of be protected. 

Chairman Ricuarps. Are there any other questions? 

Mrs. Cxurcu. I would like to apologize for being detained. Just 
for the purpose of clarifying the situation, I wonder if it is not the 
constitutional responsibility of the Congress to set the rules for the 
care of troops? 

Mr. Jowansen. I think that is correct. 

Mrs. Cuurcu. So, in making any direction, we would really be 
within our prerogatives'so long as we made it relative to the control 
or care of troops; is that not correct ? 

Mr. JouAnsen. Acting under our responsibility and authority with 
reapees to the care of troops rather than with respect to the conduct 
of foreign relations. 





STATUS OF FORCES AGREEMENTS 


Mrs. Cuurcu. Is it not true that most businessmen or others, who 
were brought into the discussion, who go abroad on Government busi- 
ness, are given at least special passports, if not diplomatic passports, 
which do entitle them to certain extra privileges? 

Mr. Jowansen. I cannot answer from my own knowledge. 

Mrs. Cuurca. I think that is the case. I thought that the gentle- 
man might be interested in separating those who go over on some 
special business from those who go over on their own business, whom 
I would interpret as not being entitled to any protection from laws 
existing in a foreign land. 

Chairman Ricwarps. Are there any other questions? Thank you, 
sir. 

Mr. Jouansen. Thank you, Mr. Chairman, and thanks to the ques- 
tioners for the additional leads you have given me. 

Mr. Futon. We are trying to explore the subject thoroughly on 
this committee. I want to compliment the gentleman on his good 
statement. 

Chairman Ricuarps. Our next witness is Mr. MilesXennedy. Will 
you proceed, Mr. Kennedy ¢ 


STATEMENT OF MILES D. KENNEDY, DIRECTOR, NATIONAL 
LEGISLATIVE COMMISSION, THE AMERICAN LEGION 


Mr. Kennepy. Mr. Chairman, my name is Miles D. Kennedy. I am 
the legislative director of the American aren: I have a statement 
prepared by Judge Bruce P. Henderson, chairman of our national 
security commission. Unfortunately, Judge Henderson could not be 
here this morning and asked me to appear in his place instead. 

I am accompanied by Mr. Clarence H. Olson, the assistant legislative 
director of the American ion. 

I have a short statement which, with your permission, I should like 
to be permitted to read. 

Chairman Ricwarps. Go right ahead. 

Mr. Kennepy. Mr. Chairman and members of the committee, I 
would like to compliment Congressman Bow and other Members of 
the House who have put in various House joint resolutions in con- 
nection with the legislation now under consideration before your 
committee. 

I am most appreciative for this opportunity your committee has 
graciously granted to express the American Legion’s resolute opposi- 
tion to existing treaties which now, and in the recent past, a e 
deprived members of the United States Armed Forces of certain con- 
stitutional guaranties. 

The source from which the American Legion has derived its posi- 
tion on this spirited issue is a resolution adopted by its national 
executive committee at its May 4-6, 1955, meeting in Indianapolis, 
Ind. The text of this resolution follows: 

The Senate of the United States on July 15, 1953, ratified a treaty agreement 
between the countries comprising the North Atlantic Treaty Organization whereby 
members of the Armed Forces of the United States stationed in any of the 
treaty countries should be subjected to trial by the courts of those countries 
for any crimina] offenses alleged to have been committed by them in these 
countries and, where so provided, to serve sentence in prisons of such countries. 


The peace treaty with Japan, as ratified by the Senate on September 29, 1953, 
included a similar provision concerning members of our Armed Forces in Japan. 
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The concepts of freedom and liberty for the individual human being in some 
of these foreign countries differ basically with our American ideas in that here 
in the United States'a person is considered innocent until proven guilty. 

The prisons in many of these foreign countries are nothing more than mere 
dungeons and prisoners are subject to neglectful if not outright cruel and in- 
human treatment. 

It is evident that many nationals of some of these foreign countries are 
apparently prejudiced against Americans generally and specifically against 
those who are serving as members of the Armed Forces of the United States 
and stationed in those countries. 

The American Legion solemnly and energetically urges that the treaties men- 
tioned in this resolution and all similar treaties be modified to the extent that 
any and all members of the Armed Forces of the United States stationed in 
foreign countries and charged with crimes of whatever nature, committed in 
these countries may be subjected to trial only by the military tribunals of the 
Armed Forces of the United States and, upon conviction, be meted out punish- 
ment by such military tribunals in accordance with the principles and procedures 
guaranteed by the Constitution of the United States. 

As is deserving of so vital an issue, careful study has been given this 
matter, first by a three-man subcommittee of the national security 
commission, then by the entire commission, and finall; by the national 
executive committee of the American Legion. 

Evidence strongly indicates that in the conduct of American forei 
policy our representatives have been inclined to overlook or ignore the 
fact that responsibility for the defense of freedom is not America’s 
alone, but a joint responsibility to be shared by all free nations. It is 
indeed questionable that our allies would demand criminal jurisdic- 
tion over our servicemen if we advanced but a few of the many cogent 
reasons. why we should retain it when this right has never been denied 
in prior treaty arrangements. 

The Department of State has chosen to debate this issue on the 

rounds that two American servicemen, Pyts. Dick Keefe and Ton 
Scaletti, are vicious criminals who attacked and beat an elderly Frenc 
taxi driver, stole his cab and drove away leaving him unaided. Con- 
flicting statements as to the nature and degree of the crime have come 
from otherwise unimpeachable sources. 

Charges and countercharges have been cast upon troubled waters, 
but the issue which the American Legion believes most cogent is 
whether American servicemen are to be tried in foreign courts, under 
foreign laws, oftimes without benefit of jury, or are they to be tried 
before American tribunals. This is the question that the American 
Legion feels must be resolved in favor of American trials for American 
servicemen, 

We do not. condone crimes of any nature by any class of our citizens, 
servicemen not excepted. Punishment should be meted out to Pvts. 
Keefe and Scaletti under the Uniform Code of Military Justice and if, 
as the State Department claims, the penalty is more severe than under 
French law, then so be it. 

Statistics, as a rule, are rather uninteresting. However, when they 
deal with the number of incidents in which American servicemen have 
been denied their constitutional rights at the hands of foreign courts, 
they become both interesting and disturbing. 

In. the last 11 months of 1954, according to Col. Howard S. Levie, 
Chief of International Affairs Division, Office of the JAG, 3,450 of- 
fenses were charged against American servicemen abroad. The coun- 
tries involved waived jurisdiction in 2,335. Foreign courts tried 815 
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cases of which 72 were acquitted, 635 were fined or reprimanded, 90 
were sentenced to prison and all but 44 of these received suspended 
sentences. 

According to these figures, there is no indication of any widespread 

enalizing of American servicemen so far under the Status of Forces 
Irreaty. owever, the fact remains, whether there be 1 or 1,000 cases, 
never before in our history have American soldiers been turned over 
to foreign courts for tial and thus denied the protection of the Con- 
stitution. 

Since 1945 free nations of the world have been endeavoring to unite 
in their opposition to the threat of international communism. To do 
this, it has been necessary to enter mutual security pacts and other 
measures designed to create unity and strength. 

Although this has been a mutually desirable objective and even 
though the benefits of peace are shared equally by our allies, we Amer- 
icans tend to overlook our position in this struggle for freedom. While 
we cannot dictate terms to our allies, we must make it clear to them 
that the presence of American servicemen in allied countries is not 
a selfish American maneuver to protect only our shores, but rather 
an arrangement for the protection of all free countries involved. 
‘As such, American servicemen should not be regarded as vacationing 
tourists but rather as a force trained and ready to protect their people 
from any invading horde. 

In the United States it is often said that “ignorance of the law 
excuses no one.” While this is a fair philosophy in this country, it 
should not be made to apply to American servicemen serving in for- 
eign countries. The average American soldier is drafted into service 
against his will and, without his consent, sent to a foreign nation. He 
should not, therefore, be required to forfeit his constitutional rights 
and place himself at the mercy of foreign courts, regardless of how 
fair their decisions might be. 

The American soldier is in the uniform of his country to protect 
the very rights which he is being denied under the Status of Forces 
Agreement. 

e American Legion, an organization composed of veterans who 
have fought under arms to protect this American heritage, believes 
that, since the Status of Forces Agreement abridges the constitutional 
rights of our servicemen, it should be repealed without delay. 

In requesting that the Status of Forces Agreement be repealed, the 
American Legion urges that it be made reciprocal, granting allied 
troops in the United States the right of trial by their courts. 

Mr. Chairman, ladies and wi reaboe of the committee, I would like 
to add while we think the Senate made a mistake in ratifying this 
treaty, they probably made an honest mistake, insofar as the countries 
in Europe are concerned. But we can’t understand by any stretch of 
the imagination why they entered into the same agreement with 
een, especially when we bear in mind what happened on the so- 
called Bataan death march and the inhuman cruelties to our boys who 
were unfortunate enough to become prisoners during the war. 

In closing, ladies and gentlemen, on behalf of our organization, we 
respectfully request that your committee give favorable approval to 
House Joint Resolution 309, or a similar resolution, which will carry 
out the purposes iritended to be achieved by Congressman Bow’s reso- 
lution. Thank you, Mr. Chairman. 
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Chairman Ricuarps. I want to say this committee is always glad 
to have the viewpoint of your great organization, of which most of us 
here, or a great many of us, are members, and have been from the be- 

inning. 
: Yeu in your last paragraph that you “request that the Status of 
Forces Agreement be repealed.” 

—* that under the agreement, the President can denounce it 
in 195 

Mr. Kennepy. Yes, sir. 

Chairman Ricuarps. Are you in favor of the wording of this reso- 
lution in which the Congress directs the President to take action? 

Mr. Kennepy. I think the President ought to be both requested and 
directed to do it, so there will be no chance that he is going to leave his 
final decision in the matter to whatever influence may be brought upon 
him by the Secretary of State, no matter who that official may be. 

Chairman Ricwarps. Has the ion studied the legal and consti- 
tutional questions involved as to the right of Congress to tell the 
President—— 

Mr. Kennepy. I have not personally, but Judge Henderson has. I 
have not done so personally. 

Chairman Ricwarps. He doesn’t go into that in the statement here? 

Mr. Kennepy. No. I know he has some very capable constitutional 
lawyers on his commission. I am not on his commission. 

Chairman Ricuarps. Is he a lawyer himself? 

Mr. Kennepy. He is a judge. 

Chairman Ricuarps. I would like to hear him on that. I wish he 
were here. Mrs. Bolton? 

Mrs. Bouron. I have no questions. 

Chairman Ricuarps. Mr. Carnahan? 

Mr. CarnaHAn. No questions, 

Chairman Ricuarps. Mr. Smith? 

Mr. Smrru. Has this question ever been considered by a national 
convention ? 

Mr. Kennepy. Yes, sir. It was considered at our 1954 convention. 
A somewhat similar resolution was adopted. The last one was adopted 
at the May 4-6, 1955, executive committee meeting. Our executive 
committee is our governing body. 

Chairman RicHarps. Mr. Chatham. 

Mr. Cuatuam. I have no questions. I would like to tell Mr. Ken- 
nedy how much I appreciate his statement. I am a long-time Legion 
member. 

Chairman Ricuarps. Mr. Judd? 

Mr. Jupp. No questions. 

Chairman Ricwarps. Mr. Hays of Arkansas. 

Mr. Hays of Arkansas. Judge Henderson says on page 3, “never be- 
fore in our history have American soldiers been turned over to foreign 
courts for trial and thus denied the protection of the Constitution.” 
Do you know whether he means “never before” under agreements of 
which we are a part or just never before? It doesn’t intend to say, 
does it, that soldiers have not been tried by foreign courts? 

Mr. Kennepy. I would be inclined to agree with your latter inter- 
pretation. I was not,present when this was adopted. If I was asked 
for my interpretation, I would agree with your construction. 
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Mr. Hays of Arkansas. That is the first time we have ever agreed 
to that? 

Mr. Kennepy. By agreement or other documents. 

Chairman Ricuarps. Mr. Fulton. 

Mr. Futon. I like the contents of the gentleman’s statement on 
behalf of the American Legion. I like particularly the distinction 
that has been made at the bottom of page 3 where it is said, “American 
servicemen should not be regarded as vacationing tourists but rather 
_ a force trained and ready to protect their people from any invading 

orde.” 

That point has been causing some trouble at the committee sessions 
so far. 

The gentleman has spoken of what you yourself believe, in addition 
to the statement of the American Legion. I assume that is your own 
personal opinion, when you feel that the President should be requested 
and directed. That is not speaking from the resolution of the Ameri- 
can Legion as adopted May 4-6, 1955? 

Mr. Kennepy. There is no such language in the resolution. That 
is my personal interpretation of what they would want done, if they 
were here. 

Mr. Futon. That is your own personal opinion and not the Ameri- 
can — settled judgment ? 

Mr. Kennepy. That is right. 

Mr. Futron. In that resolution, which is a good one, the American 
Legion, “solemnly and energetically urges that the treaties mentioned 
in this resolution and all similar treaties be modified to the extent that 
any and all members of the Armed Forces of the United States sta- 
tioned in foreign countries and charged with crimes of whatever na- 
ture, committed in these countries may be subjected to trial only by 
the military tribunals of the Armed Forces of the United. States,” 
and so on. 

Why shouldn’t Congress take the same position you have by calling 
that same language to the attention of the President, urging that this 
and all similar treaties be modified ? 

Mr. Kennepy. I have no authority to speak for any Member of 
Congress. I am sure you ca 

Mr. Furron. Why shouldn’t we use the same procedure that you 
have used in the American Legion resolution? Would that be satis- 
factory to you to use the American Legion’s form of resolution for 
a pattern for a congressional resolution ? 

{r. CuarHam. Will the gentleman yield? 

Mr. Fuuron. Yes. 

Mr. CuatuamM. Wouldn’t you say, “treaties and agreements” ? 

Mr. Furron. That is a good point. 

Mr. Kennepy. Mr. Fulton, our organization will be satisfied with 
any reasonable nae to this which will accomplish the objec- 
tives which I think most of us seek to attain. We are not going to 
quarrel over the technique of the matter or what particular avenue 
of approach the ladies and gentlemen of the Congress will go down, 
as long as they result in these treaties that we have under considera- 
tion being modified, after having exhausted all reasonable avenues, 
let them be denounced as set forth in the a ent itself. 

Mr. Fuutron. Some of us had a few qualms about the lower House 
or any group of us directing the President of the United States in- 
stead of requesting him. 
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Mr. Kennepy. I am not a Member of Con . I respect every 
lady’s and gentleman’s right as a Member of Congress to speak as 
he or she sees fit. I would ask that I be directed not to answer that 
question. 

Mr. Futton. Mine is simply a statement, not a question. The 
question comes up not only in your American Legion form of resolu- 
tion but here at the committee table as to why don’t we likewise 
have all executive agreements as well as treaties covered by such pro- 
posed resolution. Your resolution of May 4-6, of 1955, refers only to 
treaties. There has been evidence here that there are both secret and 
open executive agreements that have accomplished the same thing 
as the Status of Forces Agreement. 

Mr. Kennepy. I was here part of the time when Congressman 
Bow testified yesterday, Congressman. I wasn’t here all the time. 
I know he referred to secret agreements. We don’t know what they 
are. We don’t know what they contain. Our people have not seen 
them. I would say in my capacity as legislative director, we would 
be on dangerous ground in referring to something that we know 
nothing about. 

I would add that if these treaties are adverse to the interest of 
our servicemen or others who are to be protected under these treaties, 
that if they are, they should be incorporated in the denunciation 
“ rescission, regardless of the technique involved, to dispense with 
them. 

Mr. Fuuron. Your statement applies to executive agreements, as 
Mr. Chatham suggested, as well as United States treaties? 

Mr. Kennepy. Anything that takes away from them their rights 
pe our United States Constitution, no matter what they may be 
called. 

Chairman Rromarps. Mr. Dodd. 

Mr. Dopp. No questions. 

Chairman Ricwarps. Mr. Radwan. 

Mr. Rapwan. No questions. 

Chairman Ricwarpds. Mr. Donovan. 

Mr. Donovan. No questions. 

Chairman RicHarps. Mrs. Church. 

Mrs. Cuurcn. No questions, Mr. Chairman. 

Chairman RicwarDs. Mrs. Kelly. 

Mrs. Ketuy. No, thank you, Mr. Chairman. 

Chairman Ricwarps. Mr. Adair. 

Mr. Apatr. No questions. Just an observation. It is nice to 
have Mr. Kennedy with us this morning. 

Chairman Ricwarps. Mr. Jarman. 

Mr. Jarman. No questions. 

Chairman Ricwarps. Mr. Prouty. 

Mr. Proutry. No questions. 

Chairman Ricarps. Mr. Selden. 

Mr. Sevpen. No questions. 

Chairman Ricwarps. Mr. Pilcher. 

Mr. Prrcuer. No questions. 

Chairman Ricarps. Mr. Williams. 

Mr. Wira1ams. I want to thank Mr. Kennedy for his statement. 
I wonder if you have the convention resolution here? 
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Mr. Kennepy. Yes, sir; I have a-copy of it. If you wish me to, I 
will be glad to incorporate it in the record. It covers other subjects, 
too. It is our statement on — policy, and part of that statement 
has reference to psychological warfare. That is in the 1954 
convention. 

Mr. Wit14Ms. In September. 

Mr. Kennepy. It states: « 


Status of Armed Forces abroad : The American Legion believes that all United 
States service personnel stationed abroad should be tried, wherever possible, by 
United States military tribunals for any offense committed on foreign soil and 
calls upon all responsible Government officials to make an effort in every case to 
secure jurisdiction and provide for disciplinary action by United States military 
authorities, and, failing this, to make every effort to insure that the persons 
involved are guaranteed a fair and legal trial. We urge that in future treaty 
negotiations or renegotiations the responsible Government officials and the United 
States Senate seek to secure exclusive military jurisdiction over United States 
military personnel. 

Chairman Ricuarps. The part applicable to this question is quoted 
in your statement? 

Mr. Kennepy. No; that is a different thing. 

Mr. Fuuron. I have one more question, Mr. Chairman, when Mr. 
Williams is through. 

Mr. WiLLiaMs. i am through. 

Mr. Fuuron. Does the American Legion have a position on this 
question, and it is a vital one? Would the American Legion favor the 
United States closing a base in a foreign country which refused to give 
exclusive jurisdiction covering American servicemen to United States 
service courts? 

Mr. Kennepy. Mr. Fulton, I have never heard that particular sub- 
ject discussed. I have never seen a resolution on that particular point. 
To the best of my knowledge, we have no such resolution, and I am 
familiar with the resolutions that we have adopted. 

Mr. Fuuron. What will happen in the case where a foreign country 
refuses to give the United States Forces exclusive of jurisdiction over 
their officers and men, when we have United States vital bases there? 
What is our country to do, and what course would you recommend to 
the Congress and President ? 

Mr. Kennepy. In a case like that, there would be a lot of factors 
to be taken into consideration. You would have to know the issues 
involved, the pe! the location, what our defense people thought. 
Again, it would boil down in the final analysis, with all due respect 
to what we are seeking to accomplish, to what is best for the most 
people involved, and also is it absolutely necessary for the protection 
of the United States. Those are things that would have to be con- 
sidered by the ladies and gentlemen of the Congress after hearing 
expert witnesses, which I do not claim to be, from the Department 
of Defense and the other agencies of Government involved. That 
is the best answer I can give you. Iam not trying to duck your 
question. 

Mr. Fuuron. That is the question here, as to what we would do 
when the United States is refvend. 

Mr. Kennepy. I think the country should take into considera- 
tion that we havé fought two world wars to help them out, that we 
have been helping’ them out ever since World War II with billions 
of dollars economically, and they should take those factors into 
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consideration if such a problem were to arise in any particular country. 

Mrs. Botton. Will the gentleman yield? I was led to believe that 
in the two wars we were fighting our own battles, not just to help 
them out. 

Mr. Kennepy. That is right; to help them out, too. 

Mrs. Bourton. Not entirely. 

Mr. Kennepy. I didn’t mean to infer entirely, Mrs. Bolton. If 
I gave such an impression, I am sorry. 

Mr. Jupp. We generally say we are in these other countries to 
help them out. ere are strong factions in most of the countries 
that think our bases there are not a help but a great liability to 
them and greatly endanger their security. We talk as if we had 
all the siesta hey have a lot of cards, too. They have the real 
estate. They have the land for our bases. This is not a one-way 
street, by any manner of means. I wish it were. The fact is that 
in most of those cases they are allowing us to be there at our request, 
not at their request for us to come and save them, so to speak. 

Mr. Kennepy. I appreciate, Doctor, it should be an equitable and 
bilateral arrangement. 

Mr. Dopp. With respect to Congressman Fulton’s question, as to 
what you would suggest in a case where a country refused to allow 
us to establish a base. Wouldn’t it be better to take up specific sit- 
uations as — arise rather than to have this blanket authority which 
we have now 

Mr. Kennepy. Yes, Congressman. That is what I meant before 
when I said each one becomes an issue in a particular country, and 
all the other attendant features and problems that have to be taken 
under advisement at the time. 

Chairman Ricwarps. I want to ask a question. Suppose the shoe 
was on the other foot and that conditions came about that there was 
a threat of war, or even worldwide war itself, so that it would be 
necessary to train in this country foreign troops, maybe a million 
men. That would bring a:problem for the United States. In the 
case of criminal offense on the part of those men, would the American 
Legion be willing to surrender the jurisdiction over a million men 
coming from foreign countries? 

Mr. Kennepy. I don’t know if they would go that far, if you had 
a million of them here. In our statement, on the last page I said: 

In requesting that the Status of Forces Agreement be repealed, the American 
Legion urges that it be made reciprocal, granting allied troops in the United 
States the right of trial by their courts. 

Chairman Ricnarps. We only have a handful. It is a real prob- 
lem to some of the countries where we have troops abroad. 

Mr. Kennepy. I would say at that time, if such a situation arose 
where millions become involved, it would be a question that should 
be given immediate consideration by the Congress, and if necessary, 
any revisions of treaties or secret treaties or status of forces, or 
whatever the technical title to the agreements may be, should be 
ae considered and brought up to meet the then current 
situation. 

Chairman Ricuarps. Knowing the American Legion like I: do, 
and knowing what it stands for, I don’t believe they would ever 


Pah to surrender jurisdiction over those troops in the United 
states, 
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Mr. Kennepy. That is the only answer I can give you. 

Mr. Vorys. Mr. Kennedy, there is a mistake in the resolution of the 
Legion, which is a common mistake in discussing this matter. The 
resolution states that, as a result of the treaties, “that any and all 
members of the Armed Forces of the United States stationed in 
foreign countries and charged with crimes of whatever nature, com- 
mitted in these countries may be subjected to trial only by the mili- 
tary tribunals of the Armed Forces of the United States.” That 
isn’t true. The Status of Forces Treaty provides that they shall 
not be subjected to trial by courts of those countries for all criminal 
offenses. The Status of Forces Treaty guarantees a trial, an Ameri- 
can trial, on all offenses that are: alhigtd te have happened while the 
man was on duty. Up to date I haven’t heard of anybody, and I 
diseussed it with Mr. Bow yesterday, who had the idea that we didn’t 
want any Status of Forces Treaties, because this is a far more satis- 
factory arrangement than just a catch-as-catch-can, maybe or no 
arrangement under international law, where they may arrest and 
hold them while we argue each case. 

You also mentioned in your statement that these American service- 
men should not be regarded as “vacationing tourists,” but rather as 
a foree trained and ready to protect their people. As I understand 
the Status of Forces Treaties, they only cover foreign trials when the 
servicemen are in a way vacationing tourists, that is, they are off 
duty, and they are going around in the country where they are sta- 
tioned or in some other foreign country. 

Your resolution also mentions at the top of page 2 that the treaty 
be modified so that “for all crimes of whatsoever nature justice be 
meted out by military tribunals of the Armed Forces of the United 
States.” Then you mention down later that if there are trials in for- 
eign lands it is ofttimes without benefit of jury. You are more 
familiar with our military justice code than Iam. But, as I under- 
stand it, if a serviceman in a foreign country committed a crime off 
duty, in England, for instance, he would get a trial by jury, but if the 
resolution of the Legion were carried out, and, specifically, he were 
gy by a United States military tribunal, he would not get a trial 

ury. 
Pie: nNepy. That is right. 

Mr. Vorys. Isn’t it true that this resolution is in all cases subjecting 
a man to a military tribunal where he never is going to get a trial by 
jury, whereas there might be in a number of cases in a number of 
countries places where he would get a trial that more fitted the civilian 
situation? There is the real issue. 

Mr. Donovan. Will the gentleman yield? 

Mr. Vorys. That is the concern we have. I will yield, but I would 
like to have Mr. Kennedy comment. 

Mr. Donovan. Before the answer is given, that is why I wanted to 
interpose, with the exception of English common law or English 
statutory law countries, I don’t know of any country anywhere in 
Europe that has anything approximating what we understand as an 
Anglo-Saxon trial by jury, even though they set up what they call 
juries. So, when the question is put, I think you ought to narrow it 
down to the English jurisdiction. 

Mr. Vorys. right. 

Mr. Donovan. In fairness to the witness. 
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Mr. Vorys. Let me put the question my way, and then you can 
answer any other questions you want. 

Chairman Ricuarps. You have already put. the question. 

Mr. Kennepy. I will ask the reporter to repeat that question, please. 

Chairman Ricuarps. Do you want to repeat it? 

Mr. Vorys. One question was, correct me if I am wrong, under our 
Code of Military Justice—— 

Mr. Kennepy. There are no jury trials. 

Mr. Vorys. There are no jury trials. 

Mr. Kennepy. They have the right of appeal, though, to our courts, 
which is not granted here. Even the Rosenbergs, notorious traitors, 
went up to our Supreme Court several times on appeals. They filed 
many clemency petitions. Our fellows don’t have any of those 
chances over there in some of the foreign courts. 

Mr. Vorys. Yes, they do. 

Mr. Kennepy. To answer your question intelligently, one would 
have to know the criminal laws under the 14 nations that are parties 
to this agreement. 

Mr. Vorys. I have pointed out the mistakes in your statement as 
to the facts of the treaty. _Do you realize, do the Legion officers realize, 
that we are dealing solely with the question of what happens with 
our servicemen when they are off base ¢ 

Mr. Kennepy. What our primary concern is, and I am not trying 
to dodge the answer to your question, we are concerned with the 
servicemen and their dependents, as the word “dependents” is re- 
peatedly used in this Status of Forces Treaty. 

Mr. Rewr And civilian components are covered by the treaty. 

Mr. Kennepy. I am not speaking of that. 

Mr. Vorys. The treaty is awfully broad. My question was whether 
the Legion and its commission realized, because it doesn’t show in 
the text of the resolution, that all we are discussing is what should 
happen to servicemen when they are off duty. 

Mr. Kennepy. My answer is that, if I were a defendant in a case 
over there, I would rather take my chances with an American tri- 
bunal, whether it is in this country or an American court-martial in 
some other country, than subject myself to any of those foreign courts, 
England ineluded. " 

Mr. Fuuron. Then why not give the serviceman abroad the choice 
which he wants in addition to Mr. Vorys’ question? Why not give 
the serviceman and his dependents, as well as members of United 
States civilian government components abroad, the free choice of a 
jury trial as guaranteed him in the English court, or of a military trial 
under United States forces? 

_Mr. Kennepy. That is something I think ought to be given con- 
sideration. I can’t give you a “Yes” or “No” answer. 

Mr. Apa. John, just to correct something upon which I think 
and hope I misunderstood you, you don’t feel that if an American 
soldier is off duty he then immediately attains the status of a vacation- 
ing tourist, by any chance? 

Mr. Vorys. Among other things, he may be a vacationing tourist. 
We have all seen them vacationing as tourists, in and out of uniform, 
all over the world. 

Mr, Apam. Suppose a man is given a pass at night to leave his 
military post. You would not then assume that that made him a 
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vacationing tourist. He is to be back on the post at 6 o’clock in the 
morring, an overnight pass. You would not think that that man 
would be a vacationing tourist? 

Mr. Vorys. I won’t quibble about that. My point is that there is 
entirely too much misunderstanding about this. Here is the Legion, 
to which I belong, a long-time member, that comes in here and dis- 
cusses this thing as if the Status of Forces Treaties condemned Ameri- 
can soldiers to foreign courts for all criminal offenses. That isn’t 
what the treaties do. As to what happens to them when they are off 
duty, I haven’t made up my mind. ’s not keep on talking about 
something that isn’t involved in the treaties in this problem or this 
resolution. 

Mr. Aparr. I think the gentleman does a good thing to point out 
a fact that is in the minds of most of us, but needs to be underlined 
at this point. 

To get back to my other point, isn’t it true, Mr. Kennedy, that a 
man in uniform is on duty 24 hours a day? He is subject to military 
orders 24 hours a day. If he has a pass, he is still subject to military 
orders during that time. At no time while he is not in uniform or not 
in a military status is he divested from its control ¢ 

Mr. Kennepy. That is correct. Most of these boys are not there 
of their own volition. They have been sent there. Once you hold 
your hand up and say, “I do,” you go where they see fit to send you 
and not where you want to go. 

Chairman Ricwarps. I agree with the gentleman that he would be 
under military orders on vacation, but he is not under military 
supervision. 

fr. Aparr. Mr. Chairman, I suppose there might be a discussion 
upon the question of what supervision is, but it is my understanding 
that he is subject to military control as long as he wears that uniform 
and as long as he is assigned to a duty status. 

Mr. Cuatuam. Yesterday we discussed a case which is happening 
every day. A man has a family, or he may be alone and have a buddy, 
and they get a 30-day furlough. They buy or rent one of those volks- 
wagens in Germany, and they go into Holland, France, Italy, and 
Sweden and travel all over in civilian clothes. That becomes another 
problem. He is not under any military control or supervision in those 
30 days. 

Mr. Aparr. I think there is an overriding control even while he is 
on leave or furlough. 

Mr. Cuatrnam. He is subject to call in case of an emergency, if they 
— - him, but he doesn’t report anywhere. He is as free as you 
and I. 

Mr. Aparr. It is a relaxed sort of control, but nevertheless it is 
control. 

Mr. Cuarnam. They could give it out over loudspeakers for every- 
body to report back to their base. He may be off to a seaport swim- 
ming in the sea. I have friends over there, and some of my family. 
They have traveled all over Europe in civilian clothes. 

Mr. Carnanan. What would be the status of the serviceman sta- 
tioned in the United States who on his 30 days’ leave goes to Paris! 

Mr. Aparr. Then, I do not think the question here would apply. He 
is subject to control, but he is not assigned there. The point I am 
trying to make is as to people who are assigned. 
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Mr. Kennepy. Mr. Chairman, I would like to be permitted to say 
to Mr. Vorys, while I was not present personally when this resolution 
was drafted, I believe I would be speaking the sentiment of the mem- 
bers who drafted it that they did not mean to make any misleading 
statement. I am certain that they were addressing themselves to the 
conditions under which they could or could not be tried as contained 
in the Status of Forces Agreement. 

Mr. Vorys. Could you answer this question, Mr. Kennedy? I don’t 
know if you are a lawyer. Maybe you are no more familiar with our 
military code of justice than I am. : 

Will all of you who are talking yield to me so that I can get the 
answer to this question? As I understand it, the American soldier in 
the United States who is on a 30-day furlough, who commits a crime, 
is not subject to the code of military justice—— 

Mr. Donovan. I disagree. 

Mr. Vorys. But is subject to the apprehension and trial by the civil- 
ian courts of the Nation. 

Mr. Kennepy. I understand he would be subject to trial under the 
code of military justice. 

Mr. Donovan. Both. 

Mr. Kennepy. The civilian people could grab him, too. 

Mr. Apvatr. Could we hear the witness’ answer to that? 

Chairman RicHarvs. What was the question? 

Mr. Kennepy. The question was, in the case of a man stationed in 
the United States—correct me if I am wrong—who had a 30-day leave, 
and on that leave committed a crime, would he or would he not be 
tried under the court of military justice. In my opinion, he would be 
subject to trial by both. The military court could try him and the 
civilian authorities could. Something would have to be worked out 
between the civilian authorities and the military people having juris- 
diction of him. Even though he would be subject—he couldn’t be 
tried twice. 

Mr. Vorys. Wouldn’t he be subject to the courts of Ohio, if he com- 
mitted a crime while going through Ohio? I mean, the courts of Ohio 
wouldn’t have to give him up to the military. I don’t know. I think 
that there is possibly double jurisdiction, but he can’t be tried under 
our Constitution twice for the same crime. My guess is that the 
States do not a in advance, don’t have to agree in advance, to sur- 
render him to the military. Does anybody know for sure the answer 
to that? 

Mr. Pitcuer. I happen to know of a boy in the Air Force in another 
State who in the last 30 days was off riding around on Sunday after- 
noon, tore up his automobile, got into trouble, and the civilian authori- 
ties arrested him and put him on the chain gang. They would not 
surrender him to the Air Force. The Air Force can try him, too, if 
they want to. But the civilian authorities do not have to turn him 
over to the military if he is off duty. 1am not a lawyer. 

Chairman Ricwarps. That is correct. It happened in my State. 
Those things are usually worked out by a gentleman’s agreement be- 
tween the military and the civil authorities. That is what happens 
if it is brought to a test. 

Mr. Procuer. The civilian authorities do not have to turn him over 
to the military authorities unless they want to. 
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Chairman Ricuarps. Mr. Vorys brought up an interesting point. 
I agree with him to this extent, that very often a man wou have 
privileges of trial by jury in certain countries that he would not have 
if he went to the military courts. 

I think the difference as to this question of trial by jury, even in 
Great Britain where our common law came from, is that he does not 
have a trial by jury of his peers, because his peers could only have been 
of his own country. I think that would be the difference. Very 
often there are certain advantages over a military court-martial, I 
don’t think that answers the basic question that we have here. 

Mr. Vorys. If I am right, in every case the soldier in this country 
would get a trial by jury, if he was off duty, and then there is no point 
of arguing this jury business. 

Chairman Ricuarps. He would in this country, but you couldn’t 
apply that abroad. 

Mr. Vorys. If the Legion recommendation was carried out, he isn’t 
ever going to get a trial by jury for a crime committed abroad. He 
is going to be tried by a military court, and never by a civil court. 
I just wanted to get that fact clear in my own head. Maybe that is 
a good thing. 

Mr. Kennepy. That is the question we are presenting, Congress- 
man, at the bottom of page 2. 

Chairman Ricuarps. I think the military tried to meet that to some 
extent in providing in this country a court of appeals. It is at least 
u quasi-court, where civilians sit, as 1 understand it. 

Mr. Donovan. They have a court of military appeals, which is really 
an appellate court. 

Mr. Kennepy. Many of the convictions are reversed. 

Cliattman Riewarps. Am I right? Do civilians make up that 
eourt ¢ 

Mr. Donovan. The final decision on an appeal as to civil military 
appeals is made by that court, and that court consists of a board of 
three judges. One is a former Governor of Rhode Island. One is 
a judge from New Orleans. Another is from Salt Lake City. It is 
just a regular appellate court. Questions of fact are not decided. 
They have questions of law before them. They have complete legal 
jurisdiction to set aside. 

Mr. Futon. Could we ask the Department of Defense to supply 
us with what protections the United States serviceman has as to 
rights as compared to local civil and criminal jurisdiction im this 
country? (The information requested appears on p. 272.) 

Mr. Vorys. I hope during the course of these hearings we can have 
somebody from the JAG’s office that can answer these questions for us. 

Chairman Ricwarps. It is a good idea to put in at this point the 
material Mr. Fulton is requesting, dealing with the rights and pro- 
cedures that the serviceman has in this country. I would like to add 
to that his appellate rights under court-martial for the record. Will 
you see that that is furnished by somebody ? 

(The information requested appears on p. 258.) 

Mr. Aparr. In connection with what Mr. Vorys has just said, that a 
man presumably might not get a trial by jury if he is tried by court- 
martial, but I don’t think our discussion ought to stop at this point 
without having added to it the statement that he would get a trial 
by Americans. 
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Chairman Ricuarps. That is the point I was making when I re- 
ferred to a jury of his peers. 

Mrs. Ketuy. While we are. requesting proof of different points, I 
would like to know if our armed service personnel in a foreign country 
are tried by United States courts, that is, has the United States juris- 
diction if the person is on duty? Does the foreign government have 
jurisdiction if he is off duty. 

Chairman RicHarps. That is generally right, I think. 

Mr. Donovan. For what it is worth, under the Status—this is my 
opinion—under the Status of Forces Agreement no matter where a 
member of the Armed Forces of the United States commits a crime, 
either on or off duty, if our military courts get possession of the body, 
if he is on the reservation, they can try him for crimes inside or outside 
the jurisdiction. 

Chairman Ricwarps. Mr. Donovan, will you have a seat up here? 

Mr. Donovan. If, on the other hand, the courts of the country where 
the crime is committed, and the police forces of that country, get hold 
of the body, under these treaties, it is up to that country to waive 
jurisdiction, and they can hold onto him if they want to. It also 
provides that the commanding general can request that country to 
give up jurisdiction, but they don’t have to do it. Neither does the 
country have to give him up if they get hold of him. 

Mr. Wiu1ams. Is that true when the man is on duty? If he is on 
duty, he doesn’t necessarily have to be on the base. 

Mr. Donovan. The situation is the same as in this country. If the 
civilian authorities get hold of him first, they can waive or hold on to 
him. 


Mr. Wituras. It is my understanding if he is on duty we have 
primary jumedietton, that we have withheld under this treaty, juris- 


diction of such an offense. 

Mr. Donovan. As a practical matter, it depends on who has pos- 
session of the body. 

Mr. Furron. Let us have a statement in the record. 

Mrs. Keir. That is the question I asked. 

Mr. Vorys. It is what the treaty says on that. 

Chairman Ricuarps. I would like to bring to the attention of the 
committee, and to the witness, that this is not a one-way street at all. 
In addition to the application that would be made to the jurisdiction 
phase of the thing, with foreign soldiers in this country, that we have 
foreign camps all over. Suppose an instance came up where a sentry 
killed a woman on the military reservation. Those countries over 
there are surrendering something to the military jurisdiction. Itisa 
two-way thing. It has to be considered from the angle. 

Mr. Sewpen; During World War II we had large numbers of troops 
in Britain, and they had a good many troops over here in training. 
What sort of agreement did we work under at that time? 

Mr. Vorys. you want me to answer that? It is set forth in 
Bedell Smith’s statement in 1953. During that period we had ex- 
clusive jurisdiction over our people, and the act of Parliament, which 
gave exclusive jurisdiction in criminal cases over our people, expired 
just.about the time the Status of Forces Treaty was being enacted. 
He also said that as a conquering force, an occupying force on the 
Continent, we simply asserted absolute jurisdiction over our people 
during the war. 
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Mr. Setpen, Did they have exclusive jurisdiction over their people 
in this country when they were training here? 

Mr. Vorys. I don’t know about that. Here is an answer to Mrs. 
Kelly’s question, a summary statement, which I presume we might 
think is accurate; at least this is what the Senate Foreign Relations 
said in their report: 

The jurisdiction which foreign courts will have over Americans under this 
agreement is limited, as pointed out above, to offenses committed off duty and 
not against another American in the Armed Forces or civilian component. 
American jurisdiction is retained for offenses against the property or security 
of the United States, and against the property or person of another member or 
dependent of the United States force or civilian component. 

So, when I stated that 1t applied solely to off-duty offenses, it doesn’t 
apply to all off-duty offenses. If the offense involves another Ameri- 
can, or American property, we retain jurisdiction under the Status of 
Forces Treaties. 

Mrs. Ke.iy. That is right. 

Chairman Ricnarps. We have a rollcall. 

Brigadier General Curtis, retired, who carried the Keefe case to 
the district court, is in the room. I think we should hear from him 
before we are through. Do you want to continue or to recess now! 
We have to answer the rolleall. 

Mr. Sevpen. I move we recess until 2 o’clock. 

Chairman Ricuarps. We have General Chase coming at 2 o’clock 
that I forgot about. How about 3 o’clock? Can the witnesses be 
here at 3 o’clock? 

General Curtis. Yes, sir. 

Chairman Ricuarps. We stand adjourned—— 

Mr. Futron. I have one more question. 

Chairman Ricnarps. Mr. Fulton wants to ask a question. 

Mr. Futon. In your statement of the resolution adopted by the 

national executive committee at its May 4-6 meeting, it states that 
the— 
American Legion solemnly and energetically urges that the treaties mentioned in 
this resolution and all similar treaties be modified to the extent that any and all 
members of the Armed Forces of the United States stationed in foreign countries 
and charged with crimes of whatever nature, committed in these countries may 
be subjected to trial only by the military tribunals of the Armed Forces of the 
United States. 

I want to bring up the question of degree of crimes that might 
be committed. Our servicemen are subjected to three types of juris- 
diction for crimes committed when tried: by United States forces 
tribunals: First, a general court-martial for felony; second, a sum- 
mary court-martial for misdemeanor-type crimes; and third, what 
we would call a captain’s mast or commander’s jurisdiction when they 
are petty offenses of minor police jurisdiction. The American Legion 
resolution does not distinguish between those three levels of crimes. 

Would it be wise to limit the guaranties in such a resolution to 
trials that are for serious crimes of the felony level, leaving out the 
right for misdemeanors and police-type questions ? 

r. Kennepy. Congressman, while I appreciate your position in 
what you say, I do invite your attention to the last line on page 1 
where it says, “and charged with crimes of whatever nature.” at- 
ever nature” to me would mean all inclusive, whether they were 
misdemeanors or felonies or major crimes or whatnot. 
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Mr. Fuuron. I feel the resolution might go too far, because there 
may be a fellow with a local traffic ticket who will simply get a cap- 
tain’s mast for it, or up before a local police magistrate, he would pay 
only a $10 fine. Another instance is where actually we have had 
involved'2 countries, ourselves and an ally, over a $36 fine of a serv- 
iceman. The United States has probably spent $5,000 getting the $36 
fine matter worked out. 

Chairman Ricuarps. We have to go to the rollcall, Jim. 

Mr. Kennepy. I would be bound by the context of the resolution. 

Chairman Ricwarps. The committee stands adjourned—— 

Mr. Futon. What is your personal opinion ? 

Mr. Kennepy. I woul want it all inclusive. 

Chairman Ricuarps. We will have an executive session at 2 o’clock. 
Further testimony will be heard at 3 o’clock. We will hear General 
Chase at 2 o’clock. 

Mr. Kennepy. Thank you, Mr. Chairman, for your courtesy. 

Chairman Ricnarps. The committee stands adjourned. 

(Whereupon, at 12: 16 p. m., the committee adjourned. ) 


AFTERNOON SESSION 


(The committee reconvened at 3:55 p. m., Hon. James P. Richards 
(chairman) presiding.) 

Chairman RicHarps. The committee will come to order, please. 
We will continue hearings on House Joint Resolution 309. 

The next witness will be Mr. A. M. Downer, assistant legislative 
representative for the Veterans of Foreign Wars. We want to hear 
General Curtis later. 

Weare glad to have you here, sir. 


STATEMENT OF ADIN M. DOWNER, LEGISLATIVE COUNSEL FOR 
THE VETERANS OF FOREIGN WARS OF THE UNITED STATES 


Mr. Downer. Mr. Chairman and members of the committee, I do 
not have a prepared statement on this question. I might say that 
I am prepared to make an unprepared statement on the matter at 
issue, 

This question is one that has aroused the most intense of human 
emotions, I think, from comments I have heard on the radio and 
statements I have seen in the press, It appears that many opponents 
of the Status of,Forces Treaty seem anxious to accept as true and 
correct almost any statement in opposition to the treaty without 
examination of the truth or correctness of the statement, so long 
as it leads to the conclusion that the treaty is contrary to the interests 
of our servicemen, deprives them of their constitutional rights, or 
subjects them to some barbaric system of justice. 

_ We have endeavored to approach this emotional problem as objec- 
tively as we can. All the members of our organization, of course, 
have served overseas in time of war. With the experiences we have 
had, it may be rather difficult to be objective about such a matter. 

In our efforts to be objective, however, and in our analysis of the 
problem, I should like to say, first, I am not convinced that any member 
of the Armed Forces of the United States is deprived of any constitu- 
tional rights by the Status of Forces Treaty. 1am not even convinced 
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that the Status of Forces Treaty consents to the trial of American 
servicemen under any system of laws under which they are denied 
rights guaranteed by the Constitution of the United States. I should 
like to discuss that question in a minute. 

The other question I should like to discuss briefly is the matter of 
international law. It is with some trepidation that I admit that I 
am a member of the bar of the State of Kansas and also of the State 
of California, as I do not pretend to be an authority on constitutional 
questions. I am afraid that with the admission that I have made that 
the searching questions of some members of the committee may expose 
my ignorance in the field of constitutional law. 

The point on the matter of international law, in which I disagree 
with the statements of previous. witnesses and others who have ex- 
pressed their views on the subject, is the assertion that there is estab- 
lished precedent—conclusive precedent—in international law to the 
effect that the visiting troops quartered or present in another country, 
under international law, remain under the jurisdiction of their own 
sovereign. 

The case of the Schooner Exchange—the opinion of Justice Mar- 
shall in that case has been cited as one of the authorities for that 
position. In my opinion, which may be in disagreement with the 
opinion of many capable lawyers, the opinion of Justice Marshall in 
that case has no application to the present situation. I think on a 
reading of the opinion and of the facts in that case you will find that 
Justice Marshall stated that where the troops are present in another 
country, at the invitation or with the consent of the sovereign of that 
country, that the jurisdiction of their own country is retained. In that 
instance, and according to the language of Justice Marshall’s opinion, 
there was no limitation or no restriction placed upon the invitation or 
consent of the soverign of the country in which the troops were 
stationed. 

As I understand the question before us, the troops are present 
in the foreign countries with the consent of the sovereign of those 
countries, with the restriction, and with the limitation, that they 
retain jurisdiction in certain specified instances, as set out in the treaty 
over those troops. 

So, in my mind, the opinion of Justice Marshall in the Schooner 
Exchange case could have no application to a case in which the 
sovereign’s consent was restricted, as is true in this case. 

Be that as it may, I am not so impressed by what precedents there 
may be in international law. I think we are confronted with an 
entirely unprecedented situation. We have for the first time in the 
history of this country compulsory peacetime service, with large 
forces stationed in many foreign countries. So far as our organiza- 
tion is concerned, we are definitely o to the Status of Forces 
Treaty, but I think not for reasons which many other witnesses have 


e ; 

So far as the deprivation of constitutional rights is concerned, it 
seems to me that we must all approach that problem with recognition 
of the fact that a man when he enters the armed services loses many 
constitutional rights. He loses the right to trial by jury. He loses 
the right to bail. Those two rights certainly have not been forfeited 
by any members of the Armed Forces under this treaty. 
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As to whether or not they actually lost their constitutional rights 

that otherwise they would be guaranteed under our Constitution re- 
quires a knowledge I do not have. It was my ——— last January 
to attend a meeting of the Chicago chapter of the Federal Bar Asso- 
ciation in Chicago as a representative of the Veterans of Foreign 
Wars. The question of the Status of Forces Treaty was on the agenda 
at that meeting. It was presented by one speaker, who was an advo- 
cate of the treaty, and one speaker who was an opponent of the 
— after which those present were permitted to question the 
speakers. 
 Profeaeot McChesney, of Northwestern University, presented the 
case in favor of the treaty. I was successful in gaining the floor 
immediately after the speaker presented the case, and I asked Pro- 
fessor McChesney in a very carefully worded question if the Status 
of Forces Treaty consents to the trial of any American serviceman 
under any system of laws that deprives him of rights guaranteed by 
the Constitution of the United States. 

Well, it provoked a quite lengthy discussion, but the end result, 
I think it is fair to say, was that Professor McChesney finally con- 
ceded that he didn’t know the answer to that question, that no one 
could answer it unless he knew the legal systems of all the countries 
in which the men were stationed. Nobody there presumed to have 
that knowledge. 

It seems to me that the discussion in regard to the deprivation of 
constitutional rights is not really the serious question here. Many 
people in this country are deprived of their constitutional rights. We 
read of it daily in newspapers. 

Of course, perhaps through access to habeas corpus or through 
appeals, and so on, they are eventually restored. Those are the cases 
we read about. I think we all recall just recently of the police in a 
neighboring county arresting an 18-year-old boy in connection with 
the murder of 2 girls, and holding him 48 hours with no charges pre- 
sented against him, and that he was released when a habeas corpus 
was brought. 

I think the record of the appeals that are entertained by the courts 
of military appeals shows that approximately half of them are 
reversed. 

I am not too much impressed with the quality of justice as it is 
administered by the Armed Forces through our court-martial system. 

The important thing to me, and the principal reason why we are 
opposed to the Status of Forces Treaty, is what I would call a matter 
of practical reality. 

would not want to be tried in a foreign court if I had every possible 
assurance of all my constitutional rights, had Clarence Darrow and 
Samuel Lebowitz to defend me. I wouldn’t want to be tried there. 
The greatest barrier and impediment that is placed on a person on trial 
in a foreign court, is that he does not know or understand a single 
word that is said by a witness against him, by his own counsel, by the 
prosecutor or by the court. 

They do not understand a single word that he says, except as it may 
be related by an interpreter. 
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So, I wish to suggest that as a practical, realistic matter that the 
principal objection to the trial of the members of our Armed Forces 
under foreign courts is that. 

I believe, Mr. Chairman, so far as I can recall, that I have covered 
most of the points that I intended to discuss. 

Mr. Gorpvon (presiding). Thank you, Mr. Downer, for your state- 
ment. 

Are there any questions ? 

Mr. Vorys. I haven’t any questions, but I want to say that I think 
you have made one of the clearest and most effective statements as to 
the reasons why we should seek to have that portion of the Status of 
Forces Treaty changed. 

I would like to ask you this: Don’t you think that it is a good idea 
to have a Status of Forces Treaty, that is, to have the thing settled 
by treaty? The only trouble is that we want the treaty to include 
the trial by American jurisprudence when the fellow is off duty. 

The treaties guarantee that he will have a trial by American courts 
when he is on duty, when the crime involves another American or the 
property of another American. 

That is a good thing, to have a treaty that guarantees that. The 
idea of a Status of Forces Treaty is a good thing, don’t you think! 

Mr. Downer. It is such an entirely unprecedented situation that I 
am sure that it presents many complex problems. I am able to under- 
stand how any nation would be extremely relucant to give up its 
sovereign authority to determine the guilt or innocence of persons 
accused of committing an offense against their citizens or against the 
property of their citizens. I can well understand that. 

But at the same time I can well understand how as long as we have 
compulsory service and order men to duty in foreign countries, how 
any of those persons would be extremely reluctant to have foreign 
courts sit in judgment upon them. 

I don’t know that any treaty could be negotiated in which the for- 
eign countries would relinquish their right to prosecute. But even 
so, that doesn’t indicate to me that therefore we should negotiate a 
treaty in which we do relinquish. 

Mr. Vorys. The present Status of Forces Treaties provide that 
the receiving nation shall relinquish its right to try and sentence 
Americans for crimes committed when they are on duty, or for crimes 
against other Americans or the property of other Americans, even 
though their laws might provide otherwise. 

So that it seems to me that that is a good part of the Status of 
Forces Treaties. 

Mr. Downer. I don’t say there may not be some good in it. But 
it doesn’t seem to me they have relinquished very much. They are 
not concerned with the maintenance of discipline in the Armed 
Forces of the United States, not concerned, so long as violations 
of discipline do not affect one of their citizens or 'the property of 
one of their citizens, 

As long as we are the only ones involved, they are not too concerned 
with that. .I suspect they don’t have too much interest in using 
their law-enforcement agencies to punish persons for offenses com- 
mitted, that one American soldier might commit against another. 

I think it does serve a good purpose perhaps in clarifying what 
otherwise might be a bit obscure. 
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Mr. Vorys. Under the treaty, if a soldier is on sentry duty and 
would kill or injure a national of that country, or if he is driving, 
doing anything else on duty and commits a crime, which would 
under their laws be a crime triable in their courts, by the Status 
of Forces Treaty they have surrendered that right, and he is to 
be, by treaty, prosecuted and punished by the American forces. That 
is a surrender that is made under the treaty: We certainly want 
to preserve that. 

Mr. Downer. I think there is some good in it. I think it clarifies 
some things that otherwise there weal’ be a question about. 

Mr. Apatr. The gentleman: knows, and I am sure Mr. Downer 
knows, the resolution which is before us does not purport to be an 
abrogation of the treaty. It just goes to the one provision in it. 

As you are saying, John, pps are certainly some things that 
have to be settled by treaty arrangement. This resolution says that 
you are not talking about the whole treaty. You are talking about 
one specific provision in it. 

Mr. Dopp. I take it, Mr. Downer, from your interesting statement 
with which I find myself in general agreement, that your basic objec- 
tion is the language difficulty ; am I right? 

Mr. Downer. I think that is the principal objection. 

Mr. Dopp. If that could be overcome, would you no longer feel 
that you had any objection to this treaty ? 

Mr. Downer. I think that is the principal objection. However, 
as we all know, cultures of different nations are different. Certainly, 
there is not much understanding, I think, among British citizens 
of Americans as there would be American citizens of Americans. 

Certainly, we do speak the same language. Our culture has a 
common origin. Certainly, I would have less objection to being tried 
ina British court than in any other. 

Mr. Dopp. Because of the common language, or because their sys- 
tem of jurisprudence is similar to ours ? 

Mr. bo yNER. Both. 

Mr. Dopp. Do you realize there are simultaneous translation sys- 
— which for all practical purposes overcome the language diffi- 
culties ¢ 

Mr. Downer. Well, I am not really an expert on languages. 

Mr. Dopp. If you assume that to be so, and I can assure you that it 
is so, would you be relieved and find yourself no longer in opposition 
to the treaty ? 

Mr. Downer. No;I think not. I think any time you translate from 
one language into another that you have difficulty in finding words 
that have identical meanin. 

I think there is a great p vt in the expression and communication 
of thought that requires, for complete understanding, that the listener 
have an iaueiing of the language of the speaker. 

Mr. Dopp. I don’t think that is quite so. It is never letter perfect. 
It is never quite as good. The art has been highly seeslnund became 
however. 

Mr. Downer., I think that would alleviate much of the objection- 
able feature. I don’t know whether or not it would be possible to 


a such facilities installed in the tribunals where the trials were 
1eld. 
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Mr. Dopp. Are you also disturbed about the fact that there are vast 
differences, not only of substantive law but in procedural matters 
between the system of jurisprudence that we practice in this country 
and that practiced in several other countries? 

Mr. Downer. I am not sure about that. I have seen and heard 
many statements to that effect. At the meeting of the bar asso- 
ciation, to which I referred, one of the lawyers present was a pro- 
fessor, Prof. Max. Rinestein. He is Decor 2 of comparative law 
at Chicago University, and is informed as to legal systems of many 
of the countries, but not all of the countries. 

In the discussion we had, Professor Rinestein showed that many 
misapprehensions that people have as to the difference of legal sys- 
tems, when you really get down to it, there was not so much differ- 
ence, and that the crimes themselves are pretty much the same every 

lace. 
. There is more variation actually in the penalty or punishment that 
is imposed than there was as to what constituted a violation, and the 
procedural matter of determining the guilt. 

Mr. Dopp. Did he discuss, for example, the right to testify in one’s 
own behalf? 

Mr. Downer. Yes; I think so. I don’t recall now clearly enough 
that I would care to repeat what his statement was on that. 

I have endeavored to get a transcript of that meeting. But as yet I 
have not been able to do so. 

Mr. Dopp. That is a rather serious question. Iam told that in sev- 
eral countries what we call the right of the accused to testify in his own 
behalf is not acknowledged. 

Did he discuss the right to be confronted by witnesses? 

Mr. Downer. Yes, and the related question of the matter of the use 
of hearsay testimony. I have frequently heard, in fact, I had the un- 
derstanding that many of the courts of foreign countries used hearsay 
evidence, hearsay testimony in the prosecution of criminal cases. 

As I recall Professor Rinestein’s statement on that question, he said 
it is true that sometimes it is used but that they have rather elaborate 
rules as to the circumstances under which it might be used and the 
effect or weight that might be given to it. 

I don’t mean to say that there is no difference in our legal systems. 

Mr. Dopp. Did he discuss the fact that in some countries an accused 
has no right to take the stand ? 

Mr. Downer. No, I think not. 

Mr. Vorys. Would the gentleman yield, as to the point of being 
confronted by witnesses? The treaty provides that the member of the 
Armed Forces shall have the right to be confronted with the witnesses 
against him. It does not say anything about the rules of evidence. 

Mr. Dopp. That is, as to the procedure in our own courts? 

Mr. Vorys. There are a string of guaranties provided in the treaty. 
m- of them is the right to be confronted with the witnesses against 

im. 
Mr. Dopp. In the foreign courts as well ? 
Mr. Vorys. Yes. Article VII, No.9. Iwill read (c): 


He shall be entitled to be confronted with the witnesses against him. 
There is a string from (a) to (g) of things that they have to provide. 
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If the gentleman would yield further, here is one that concerns me. 
It is along the line of your interrogation. Article II (b) says that the 
receiving state shall have jurisdiction, including— 
offences relating to the security of that state, punishable by its law but not by 
the law of the sending state. 

That is the one that worries me more than anything else. If you got 
into a country where saying something derogatory about the king or 
the prime minister would be a crime against the security of that state, 
even though that was not a crime under the laws of the sending state, 
then you would have a situation where even though the language dif- 
ficulties were taken care of, you are having a fellow tried for a crime 
that we just don’t consider a crime at all. 

Mr. Dopp. I recognize that is the difficulty that bothers most of us. 
What I was trying to explore here was what else besides language 
might be legitimate grounds for objection to this treaty. 

You know in some countries an accused can be forced to testify, or 
is forced to testify. Are you aware of that? 

Mr. Downer. Yes, I am aware of that. 

Mr. Dopp. Isn’t that something that would violate your conscience 
as an American under the Bill of Rights? Don’t you think that is a 
great burden to put on an American serviceman who is being asked in 
peacetime to go abroad and do his part in the defense of the free world ? 

Mr. Downer. I certainly do. I don’t know that an accused is re- 
quired to testify against himself in any of the countries in which we 
have stationed Armed Forces. 

I don’t know that they aren’t either. 

Mr. Donovan. May I ask this question: Do you not know that in 


France the accused is first examined under oath by a police magis- 
trate and has to answer questions, and if he refuses to answer that the 
Bg sim is used against him on the trial? 


Mr. Downer. No, sir. 

Mr. Donovan, Assuming that is so, wouldn’t that be regarded in 
America as a fundamental breach of the constitutional right of every 
American citizen or alien alike? 

Mr. Downer. That is correct. Certainly it would violate the pre- 
sumption of innocence. 

Mr. Donovan. That would be a constitutional violation? 

Mr. Downer. Yes. 

Mr. Dopp. I think you are quite right. We all recognize when 
men go into the service they do not carry with them every last con- 
stitutional right. 

We have said certain rights are suspended while they are in service. 
We haven’t taken them all away. We have never considered that that 
was necessary. Certainly one of those very fundamental rights, that 
goes back to the days of the Inquisition, is the right not to be required 
to testify against one’s self. 

Mr. Downer. I t 

Mr. Dopp. You would find that a serious objection in addition to the 
language difficulties, I take it? 

Mr. Downer. I think that would be one of the most serious objec- 
tions, if that is true, in any country in which we station forces. 

I think in addition to those matters, and in addition to the lan- 
guage barrier, I think there is the fact that when large military forces 
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are stationed in or near a civilian community, the interruption that it 
necessarily causes the civilians in that community in the pursuit of 
their daily lives eventually creates resentments and antagonisms that 
are expressed in the attitude of the civilian people toward the military. 

That certainly occurs even in this country with our own pasple 
toward our own Armed Forces. I think we have all seen numerous 
examples of it. 

I think that in itself is a factor that might prejudice the opportunity 
of a man in the service to receive a fair trial. There might even be 
such feeling existing that under a court in our own country the court 
would grant a change of venue. 

Mr. Donovan. Has your organization ever had it called to its atten- 
tion the controversies that are reported to have arisen from time to 
time between the Government of Turkey and the offices of our Armed 
Forces over there as to where the jurisdiction of the Turkish courts 
came in and where the jurisdiction of our own military authorities 
and our own court-martial begins? 

Mr. Downer. No, sir. I am not aware that any such controversy has 
ever been called to our attention. 

Mr. Donovan. You have read this treaty? 

Mr. Downer. Yes. 

Mr. Donovan. Do you recognize in it a vagueness of language that 
is open to wide, elastic interpretation, depending upon who is doing 
the interpreting ? . 

Mr. Downer. I think there could be considerable difference of 
opinion. 

Pr. Dopp. This is really a new situation, I think. I don’t know of 
anything like it that has ever confronted this country. I doubt if 
there has been any other country confronted with a similar situation. 
I think it calls for new treatment and new remedies. I am afraid 
under this treaty we just didn’t consider the fact that we were faced 
with a new and novel and difficult situation. Is that your view? 

Mr. Downer. Ithink that might be. I think the situation is entirely 
unprecedented. I am very happy to see the searching inquiry that 
this committee is making. I think it requires a great deal of study. 

Mr. Donovan. Does the Veterans of Foreign Wars Association 
know anything about treaties or executive agreements with countries 
other than NATO countries? I am referring specifically to section 2 
of this resolution. Do you know anything about those treaties, what 
countries they apply to, or what the provisions of those executive 
agreements are with respect to local jurisdiction over members of our 
Armed Forces charged with crimes within those jurisdictions? 

Mr. Downer. No, sir. I not only do not have any knowledge of 
what may be contained in any such agreements, I don’t have any 
knowledge that any such agreements existed until I heard a bit of 
the testimony of Mr. Bow yesterday. 

Mr. CarnaHan. Are we under the 5-minute rule? 

Mr. Gorpon. We will start. 

Mr. Aparr. I would like to ask a few questions and try to define, 
if I can, in my own mind, the position of the VF W. 

I take it when you are expressing these views you are trying to 
express the views of the organization and not of yourself; am I 
correct in that?’ 
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Mr. Downer. Perhaps I neglected to say, Mr. Adair, that shortly 
after the treaty was ratified by the Senate on July 15, 1953, our 
national encampment, which is the supreme governing body of the 
Veterans of Foreign Wars, adopted a resolution in opposition, express- 
ing our opposition to the Status of Forces Treaty, and that at our last 
national encampment, the second one held since that time, the action 
was reaffirmed. 

Mr. Apatr. Mr. Chairman, could I ask then that those resolutions 
be made a part of the record so that we can see the wording of them? 

Mr. Downer. I would be very happy to submit them. 

Mr. Gorpon. We will insert them in the record at this point, if there 
is no objection. 

(The material referred to is as follows :) 


RESOLUTION No. 187 (AMENDED) : NATO Srartus or Forces Treaty 


Whereas by virtue of treaties between the Government of the United States 
and foreign countries members of the Armed Forces who have committed offenses 
while off duty and off military reservations, in violation of the laws of such 
foreign countries, may be tried in the courts of such foreign countries, and in the 
event of a conviction, penalties imposed in accordance with the laws of such 
foreign countries ; and 

Whereas a system of selective service and compulsory military service has 
been in effect in the United States for several years, and in consequence thereof, 
the youth of this Nation have no choice whatever as to whether or not they will 
enter military service, nor do they have any choice whatever in selecting the 
particular place or locality in this wide world where they shall render such 
military service; and 

Whereas Chief Justice John Marshall, of the Supreme Court of the United 
States, once stated that service in the Armed Forces of the United States shall 
not abridge or nullify the constitutional rights of an American citizen; and 

Whereas the trial of members of the Armed Forces in the courts of foreign 
countries is contrary to precedent and to American concepts of justice as guar- 
anteed by the Constitution and the laws of this land, to military personnel as 
— as civilians, and harmful to the morale of the Armed Forces: Now, therefore, 

t 

Resolved, by the 55th National Encampment of the Veterans of Foreign Wars 
of the United States, That we go on record as opposing the present practice of 
trying members of the Armed Forces by the courts of foreign countries, believing 
that all such personnel should have the right to a speedy trial, and by either 
: eres or civil court under the jurisdiction of the United States; and be it 

u r 

Resolwed, That we request the Department of State and the Department of 
Defense of the United States to review and reconsider all such treaties with 
foreign nations and to endeavor to renegotiate new treaties with such foreign 
powers to the end and purpose that the principles set forth in this resolution 
may be put into effect and become the declared policy of the Government of the 
United States, and thereby all such military personnel may enjoy all of the priv- 
ileges accorded any accused under our traditional principles of American justice. 

Adopted by 55th National Encampment, Veterans of Foreign Wars of the 
United States, held at Philadelphia, Pa., August 1-6, 1954. 


Mr. Aparr. Mr. Donovan anticipated a matter upon which I was 
going to ask some questions, this matter of executive agreements. You 
have just stated that you have no information as to that point. There- 
fore, of course, you wouldn’t feel that you could give an opinion upon 
that question until there was more information available. 

Turning to the treaty, with which you are familiar, would it be 
a fair statement to say that the position of the VFW might be this: 
That if American troops were tried by American courts, military or 
civilian, that it would go in large measure to meet your objection in 
the Status of Forces Treaty ? 
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Mr. Downer. Yes, Mr. Adair. If I understand your question, we 
certainly don’t propose that because a person is stationed in a foreign 
country that he not be accountable for his acts. 

Mr. Apair. You want him tried under Americans and under rules 
which we are or ought to be familiar? 

Mr. Downer. Yes. 

Mr. Apvarr. You are not saying that the whole treaty ought to be 
cast aside? You are saying, rather, that there ought to be corrective 
measures taken with respect to it to protect our men who are tried in 
these foreign lands? 

Mr. Downer. That is correct. 

Mr. Apair. Thank you very much, Mr. Chairman. 

Mr. Carnanan. Mr. Downer, I believe you said that the question 
is not necessarily a loss of constitutional rights that is involved? 

Mr. Downer. That is right. 

Mr. CarnauANn. Do you feel to be tried in a foreign country would 
be a loss of additional constitutional rights ? 

Mr. Downer. What I meant was this: That even if there are no 
constitutional rights lost at all, I still wouldn’t want to be tried in a 
a foreign court. That is what I meant when I said that was not nec- 
essarily the question. I think it is an important part of the question, 
of course, and enters into consideration of it. But even if no rights 
are lost, I think there is sound ground on which to object to trial in 
a foreign court. 

Mr. CarnaHAn. Do you feel any great injustice has been done so 
far under the application of the Status of Forces Treaty? 

Mr. Downer. I am not qualified to have an opinion about that, I 
don’t believe, because I think the only way you could intelligently 
answer that question would be to have newlediie of all the cases that 
have been tried. 

I do recall that at the Chicago meeting, to which I referred, a mem- 
ber of the Chicago Bar presented the case against the Status of Forces 
Treaty, and he informed us that he had taken the trouble of getting 
a transcript of the French court in the case against Keefe. Although 
1 did not.see the transcript myself, he gave it as his opinion that from 
a reading of the transcript he did not think there was a miscarriage of 
justice. 

Mr. Donovan. You know the French have an expression, that justice 
is always done. 

Mr. Downer. I know that. 

Mr. Carnauan. How far would you suggest that this protection 
go? Would it go just to the men in the service, or would it extend 
to the wife and family, if they are stationed with him in a foreign 
country ? 

Mr. Doiivel. I say it should be extended to the serviceman and to 
the family of the serviceman, if they accompany him to stay there. 
It seems to me we should not as a matter of public policy take the 
position that we should invoke any system that would encourage 
separation of families or that would give to one member of the family 
i‘ that would be withheld from other members of the family. 
recognize as we elaborate the thing we get into more and more 
difficult areas. It would seem to me definitely that the serviceman 
and all members of his family should come under the same rule. 
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Mr. CarnaHan. How about civilian employees of the Government 
in foreign countries ¢ 

Mr. Downer. Of course, essentially, we get down to the question, 
when we start dealing with individuals, of might or power, to a con- 
siderable extent. If a person travels in a foreign country and he is 
arrested by police officers of that country, and prosecuted and incar- 
cerated, we get down pretty much also to the very practical question of 
what can we do about it. 

I am reluctant to see any American, civilian, service, or otherwise, 
tourists, or whatever you call him, tried under any foreign court. But 
I just don’t know what we can do about it in those cases. It seems to 
me, so far as those persons are concerned, they assume the risk and 
we just about have to let it go at that. We haven’t made any treaty 
with the other countries, so far as I know, in which we have x Ast 
edged their right to try those persons. It is just a matter that they 
physically have the power to do and there isn’t any way to prevent it 
unless you want to have a war about it. 

Mr. Aparr. Mr. Downer, would it make any difference to your think- 
ing as to whether or not the person were there voluntarily or in a 
sense involuntarily, as a member of the armed services? In other 
words, a person went there as a civilian contract employee of his own 
free will and accord. He didn’t have to go. It was a good paying 
job. He wanted to see some of the world and went. Take that as 
opposed to a man and members of his family who were sent there in 
the course of duty. Would that distinction be a valid one to you? 

Mr. Downer. I think in the one case where the person has gone 
voluntarily, you could say he has assumed a risk. He did that of his 
own volition. 

Mr. CarnaHan. I would like to ask this question: If we come up 
with any legislation it must include somebody. There must be a cutoff 
point somewhere. What I was driving at was just how far do you 
think it should go? 

Mr. Downer. I would like to extend it to everybody. I think as 
a practical matter probably that can’t be achieved. So far as what 
might be capable of accomplishment, it seems to me we should draw 
the line on the serviceman and serviceman’s family. So long as he is 
overseas, and the distinction can be made on the ground that he did not 
assume the risk, he was sent there for the defense of this country and 
for the defense of the countries in which he is stationed, he has nothing 
to say about it. Consequently, we do not have any right at all to 
enter into any agreement with the country in which he is stationed 
that subjects him to their jurisdiction. 

Mr. a Do you feel it should be reciprocal? Should we 
extend the same privilege to countries who have members of their 
armed forces within the United States? 

Mr. Downer. Well, I recognize, of course, that the number of the 
armed forces that are stationed here are very small. I think a ques- 
tion that one of the committee members brought out this morning 
was, Suppose there is a vast expansion. Certainly it seems that we 
could not logically and equitably insist that one rule would apply to 
usand a different rule apply to you, to other people. 

Certainly that does not seem fair or equitable. The only distine- 
tion that I could make would be this: In the case of the large expan- 
sion, aS was suggested this morning, say a million foreign troops were 
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sent over here for training, I assume if such a situation developed, 
the circumstances would probably be such that this country would be 
sort of a refuge for them, that their own countries would have been 
overrun by an invader and they are sent over here as a means of train- 
ing to acquire the capability to repel the invader from their country, 
which might not be entirely an analogous situation of what we have 
today with our own troops in their country, which is for the defense 
of their country and also for the defense of the United States. 

So far as the small numbers that are here are concerned, I think, if 
we are going to insist upon the position that we will not relinquish 
jurisdiction over our personnel, that we would likewise have to say, 

‘We will not insist upon retaining jurisdiction over yours.” 

I do think a system could probably be worked out under which each 
nation might be permitted to some extent to participate in the trial, so 
barn a nt be assurance that justice was done and punishment 
inflicted. 

I would see no objection at all, for example, if we set up our own 
system of courts for a trial of our men who were accused of a crime 
against a foreign citizen. I would see no objection to, for example, 
letting the prosecutor of that country sit in on the trial, if that would 
give them any assurance—— 

Mr. CarnauHan. Do I have any more time? 

Mr. Gorpvon. You may have 1 more minute. 

Mr. CarnanHan. How about arrests? Would you want to exempt 
our servicemen from arrest by the police of the visiting country ¢ 

Mr. Downer. You mean, the foreign troops that are stationed here?! 

Mr. Carnauan. No. Should our forces abroad be exempt from 
arrest by the police forces of the host country ? 

Mr. Downer. I should think so. 

Mr. Carnanan. That they should be exempt? 

Mr. Downer. I should think so. Otherwise, there could be tremen- 
dous harassment. 

Mr. Carnanan. That would certainly pose, don’t you think, quite 
an enormous problem? Then we would have to have a police force of 
our own to police every area in which our forces are stationed. 

Mr. Downer. I think we have to have our military police such as 
= ome You mean, if one travels into another country in civilian 
clothi 
Sis Danelentate If he leaves a base and goes downtown and gets into 
a brawl, should he be subject to arrest by local police ? 

Mr. Downer. I could see no reason to give hon the power to arrest 


if they did not also have the pores a fap and try. I can’t see 
ish 


where anything would be accomp 
arrest. 

As a practical matter, if we are speaking of arrest merely from the 
matter of the exercise of physical restraint, of course, as a practical 
matter, we recognize where physical violence perhaps occurs, such as 
a fight breaks out, that arrest is made from the tenldgioknt of physical 
appeenon or restraint, in many instances, by persons who aren't 
officers of the law, and undoubtedly in such circumstances in foreign 
countries there would be that practical solution to matters of that 
nature. 

So far as a formal arrest with a warrant, or by an officer for an 
offense alleged to have been committed in his presence, to be followed 


by giving them the power to 
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by the surrender of the ) weraeren to an examining magistrate, I would 
see no reason to extend that authority. 

Mr. Gorvon. Mr. Fulton. 

Mr. Fuuton. I wanted to compliment the gentleman on his state- 
men and also on his answers, as they are reasoned answers in ap- 

roach. 
. There is one matter that has not come up here which I think should 
be called to the attention of the committee, that the United States 
serviceman has the right in the receiving country to be in communica- 
tion with the Wr ig ve sang of his own country. It doesn’t say how 
many times in the Status of Forces Treaty or whether the serviceman 
could be limited to only one communication. 

Another matter is that the erngeag countzy has the right under the 
treaty to have a representative in the trying court in the receiving 
country, when the serviceman is tried, only in the event it does not con- 
flict with the receiving country’s court rules. 

It would seem to me in any legislation two basic rights should be 
included for our United States serviceman. I wonder if you would 
agree, first, that the United States serviceman shall have the right 
at any time to communicate with the representatives of his own coun- 
try, and his counsel, and secondly, that the United States serviceman 
shall at all times during the trial be entitled to a representative of his 
own government at the trial ? 

Mr. Downer. Certainly I think he should be accorded that right. 
Howemrs by giving that answer I don’t mean to imply that I agree 
to trial. 

Mr. Fuuron., My question relates to the present defects of the Status 
of Forces Agreements now in force. 

The other point is this. You brought up forcibly that it is only 
by agreement with these countries that the United States Government 
can work out various methods for handling this problem for our 
iy se pngytcr od tere ae si 

up a foreign count ill not agree to anything but what is 
in the Status of ae Treaties. What me pa the United States 
Government do? Should the United States take its servicemen out 
of the country or shall we continue just as we are? 

Mr. Downer. Of course, that, as you know, Mr. Fulton, is a very 
difficult question. It poses some of the complexities in this matter. 
Of course, I assume it is possible that at the time that impasse was 
reached in negotiations, it might be possible that circumstances would 
be such that the maintenance of the base in that particular country 
was considered by our military leaders to be absolutely essential to 
the defense of this Nation. In theory, that would be possible. 

If you were confronted with that situation, undoubtedly you would 
have to come up with a different answer than you would if, say, they 
were stationed in a country where under existing circumstances at the 
time the impasse was reached that the military leaders almost con- 
cluded, “Well, perhaps it wasn’t much value to our defense anyway.” 
Then, of course, it would be quite easy for us to pull out. 

Mr. CarnaHAN, Will the gentleman yield for one short question ? 

Mr. Fuuron. Yes, gladly. 

Mr. CaRNAHAN. ecoadian of what legislative action we may take, 
doesn’t the problem boil down into a matter of negotiation with the 


65454—55— pt. 19 
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different countries for the best agreements we can get; is that right? 

Mr. Downer. I think it is a matter that cannot be determined by 
unilateral action unless we want to take the position that we are just 
going to pull out of all the areas in which we have troops stationed. 

It seems to me that would not be a solution. If the presence of the 
troops in those areas is essential to our defense, then that is not a 
reasonable solution. I am inclined to think myself that if these inter- 
national agreements had been negotiated with a full and complete 
understan of the fact that this is an entirely unprecedented sit- 
uation, and if they had held out forcefully enough for a position in 
our interest, a different sort of treaty might have resulted. 

Of course, when I say I have that impression, I wasn’t at the bar- 
gaining table and I can’t testify about that. 

Mr. Fuuron. Would your organization submit for the record any 
specific complaints you be of any injustice to a United States serv- 
iceman that is now being done or has been done to date under the 
Status of Forces Agreements now in force, or under any secret or public 
executive agreement of the United States with these foreign countries? 

Mr. Downer. I don’t know of my own knowledge whether there 
are any cases, whether any case of injustice exists or not. 

Mr. Fuutron. Would you submit it for the record later? I would 
like to have every veterans’ organization do that, and also the Ameri- 
can Coalition organization. 

We on this committee want to see where there might be any United 
States citizen who at present is unjustly detained or hasn’t received 
full constitutional rights. 

Mr. Downer. I don’t know whether such information would be 
available, Mr. Fulton. I think as a general proposition I might make 
this answer, which is perhaps pertinent to your question. 

I served in the Asiatic-Pacific theater in World War II. I ama 
Reserve officer. If I were ordered to active duty in Japan, if I were 
accused of a crime, whether guilty or innocent, regardless of how 
strong a case I might have in my defense, I certainly would not want 
to be tried in a Japanese court. I would be subjected to the risk that 
the judge of that court might be a Japanese veteran of Guadalcanal, 
with a smoldering hatred against all Americans that would be visited 
on me. 

Even if there are no cases of injustices, I still would be inclined—— 

Mr. Futron. That would not change your position, of course. 

I would like to have the specific cases in the record, if there are such 
at the present time. That is all. 

Mr. Carnanan. I just wanted to say that I appreciate your state- 
ment. I am a member of the VFW. I appreciate the position that 
you have expressed as having been taken by the VF'W in relation to 
this proposed legislation. 

Mr. Downer. "Thank you very much. I want to express my appre- 
ciation, Mr. Chairman, to you and the members of the committee for 
opt sites of presenting our views. 

. Gordon. Thank ou for a fine statement, Mr. Downer. 

Our next witness is Gen. Merritt B. Curtis of the American Coali- 
tion. 

General, do you want to read your statement or do you want to 
submit it for the record ? 
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STATEMENT OF BRIG. GEN. MERRITT B. CURTIS, AMERICAN 
COALITION 


General Curtis. I have changed that statement some. 
Mr. Gorvon. You can leave it with the committee when you have 
made the corrections that * str wish. 
Ows :) 


(The statement is as fo 


STATEMENT RecarpiIne House Jornt Reso_utTion 309, THE Status or Forces 
TrEaty (JULY 14, 1955), By Merritt B. Curtis, BRIGADIER GENERAL, UNITED 
States Marine Corps, RETIRED, VICE PRESIDENT, AMERICAN COALITION 


Mr. Chairman, we need not belabor here the well-established principle of inter- 
national jurisprudence—that the Constitution follows the flag. But if American 
servicemen and servicewomen, involuntarily stationed in foreign countries by 
order of the United States are, by treaty, subject to trial by foreign courts and 
subject to foreign laws, then constitutional rights have been taken from them 
against their will. 

The American Coalition of more than 100 civic, fraternal, and patriotic soci- 
eties, organized in 1929, has steadfastly opposed the agreement between the 
parties to the North Atlantic Treaty regarding the status of their forces, with 
respect to the surrender by our Government of criminal and civil jurisdiction 
over offenses committed by our service personnel against the laws of the foreign 
nations within which our Armed Forces are stationed. The American Coalition 
supports House Joint Resolution 309 and advocates its adoption. Moreover, we 
believe that such a treaty or purported treaty which departs so abruptly from 
accepted philosophy in international law, and, indeed, denies individual rights 
which are specifically provided in the Constitution, is, and of right ought to be, 
declared invalid under that Constitution; but, because of the tacit refusal of 
our United States courts to rule on its constitutionality, these aspects of the 
treaty must be amended or nullified by other means. 

It has long been an established principle that the Constitution of the United 
States follows the flag wherever our Armed Forces have carried it. In truth, 
the jealous guarding of the rights of a citizen of a strong nation is older than 
Christianity itself. When St. Paul was about to be punished severely under the 
local laws of Palestine, he appealed to a centurion of the Roman Legion stationed 
in that country as a pacifying force. Paul claimed his privilege and right, as a 
Roman citizen, to be judged by Caesar in Rome. The centurion recognized his 
right, ordered the bonds removed, and sent Paul to Rome, as was his right because 
he was a citizen of Rome (Acts 25: 11-12). 

The law of nations, that has lately been honored more in the breach than in its 
observance, is that a member of the armed forces of a sovereign nation within 
the confines of another nation is not subject to the criminal or civil jurisdiction of 
the visited nation. Under that same international law, where one nation, at the 
request of another sends its military forces there, the visited nation waives all 
jurisdiction over the military personnel of the visiting nation. 

Let us consider for a moment an American soldier—any soldier—one who has 
been sent abroad by the United States and stationed under orders in a foreign 
nation, at the request of that nation. It should be stated at the outset that 
quite a different rule of international law applies when a civilian national of any 
country voluntarily enters another nation’s territory ; and the civilian rule would 
also apply to an officer or soldier of the United States services who enters another 
nation unofficially or as a tourist. Neither is it to be supposed for one instant 
that a serviceman or servicewoman of the United States stationed abroad with 
his or her military unit, may commit offenses against local law and escape punish- 
ment. He is liable to trial by United States courts-martial and surely he should 
be so tried. He is entitled to have his guilt or innocence determined by American 
courts and by Americans. 

The enlistment or induction of an American citizen into the Armed Forces of 
the United States does not, or should not, deprive him of the rights guaranteed by 
the Bill of Rights of the Constitution. And the same is true of men and women 
commissioned in the uniformed services. 

It has long been accepted as settled law that a citizen of the United States 
does not lose the protection of the Constitution by putting on the uniform in 
defense of that document and the Nation. Or does he? 
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George Washington once said, “When we assumed the soldier we did not lay 
aside the citizen.” But General Washington didn’t know about the second class 
citizens whose rights as citizen soldiers were to be denied in the 20th century. 

The subjugation of American soldiers to the laws of other nations means that 
they enter into a divided allegiance. Such soldiers are, by the Status of Forces 
Treaty, made subjects of sovereigns other than the United States. They have 
had a dual allegiance imposed upon them. 

There are many, no doubt, earnest, citizens among us who support the plan for 
a world government—a supergovernment to which United States sovereignty 
would be surrendered. Efforts have been made to effect this abject surrender 
of our sovereignty by means of constitutional amendment. So far, thank heaven, 
such efforts have failed. But by this infamous treaty, the United States has 
voluntarily surrendered—bartered away—its sovereign jurisdiction over its own 
Armed Forces stationed abroad in friendly countries, If it is allowed to stand, 
we have euchred our own service personnel—our own sons and daughters—into 
a status of divided allegiance. That this treaty means our military personnel 
owe allegiance to a foreign sovereign is clear when we consider that, under the 
treaty, an American serviceman or servicewoman can be tried, convicted, sen- 
tenced and punished for violation of any foreign law by that foreign sovereign. 

American troops today are stationed in more than 60 foreign countries, some 
of which are Communist controlled, some of which can be described as Moham- 
medan, and some Oriental, or fitting other descriptions. Criminal procedures, 
laws and punishments in some of these countries are unbelievably repugnant to 
our Anglo-Saxon concepts and to our constitutional guaranties, 

For example, a United States serviceman stationed in England is absent from 
his station. He makes derogatory remarks concerning the Queen. He can, 
under the treaty, be tried by a British court for treason to H. M. the Queen. 
This is a crime by English law but has not been such in the United States since 
1776. 

In certain Mohammedan countries, a man convicted of stealing a chicken or 
an article of equally small value can be punished by having his hand cut off. I 
am not suggesting that such a penalty would actually be imposed upon an Amer- 
ican serviceman, but some of these countries do have cruel and unusual punish- 
ments that, under the Status of Forces Treaty, might legally be adjudged by 
their courts and magistrates. 

There is hardly a family in the United States that is not affected in some 
manner by this treaty through a son, father, brother, husband, or other near 
relative. Resentment is very widespread. A great sector of our civilians, men 
and wonien, are demanding that the treaty be changed. 

The Senate of the United States had reservations about the treaty in question, 
as well they might: They realized that a serviceman or a servicewoman, handed 
over to foreign jurisdiction for trial, and possible conviction and punishment, 
might suffer a loss of constitutional rights. What they seemed to overlook 
was the fact that a person in the military service of the United States is right- 
fully entitled to be protected by the Constitution of the United States; and 
that protection cannot rightfully be abrogated by the President and the Senate, 
but only by an amendment to the Constitution, as provided in that document. 
Moreover, neither the executive nor the legislative branch of our Government 
ean legally divest our citizens in the military services of the protection afforded 
by the Constitution, unless the judicial arm of the Government fails to act— 
as they have failed in this instance. 

The Executive, with the advice and consent of the Senate, has withdrawn 
the safeguards of our Constitution and its Bill of Rights, from our servicemen 
and women overseas, which will stand, unless the Congress decides to do 
something to correct this manifest injustice to restore to our citizen soldiers, 
sailors, and marines, serving overseas, the right to be tried for their offenses 
in American courts and by other American citizens and to repair the damage 
that has been done to their morale by this denial of their rights. 

In examining the merits of this matter and in considering the legislative 
measures designed to remedy this abdication by our Government of its right 
and duty to control and to safeguard our military personnel overseas, much 
has been said about foreign laws and foreign legal procedures, the wretched 
condition of foreign jails, the severity of punishments, the hardships imposed 
upon dependents, and the actual guilt or innocence of individuals. 

These matters do, of course, have considerable relation to, and bearing on, 
the general subject. But the discussion, for example, of the guilt or innocence 
of any individual or the prison in which he may be confined, is not germane to 
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the important issue involved, which is concerned solely with the abandonment 
of the serviceman and his fellows, by their own Government, to the custody, 
control, and disposition of a foreign sovereign, under the terms of a treaty 
which has withdrawn and given away their constitutional safeguards. If 
they must be confined in a wretched jail, let it be one of our own wretched 
American jails. 

Since the executive and judicial branches have neglectec or failed to correct 
this situation, the Congress is the sole hope for devising measures for pro- 
tecting the rights of our military service personnel serving overseas that are 
guaranteed under the United States Constitution. 

We thank you, Mr. Chairman, for the privilege of appearing before this com- 
mittee to express the views of the American Coalition and we venture to hope 
that the committee will give favorable consideration to House Joint Resolution 
309, amended if necessary, to accomplish the desired result. 

Mr. Gorpon. Our next witness is Mr. Eugene C. Pomeroy, vice 
president of the Defenders of the American Constitution. 

Do you want to make a statement ? 


STATEMENT OF EUGENE C. POMEROY, VICE PRESIDENT, DEFEND- 
ERS OF THE AMERICAN CONSTITUTION, INC. 


Mr. Pomeroy. I would like to make an oral statement. I have no 

prepared statement. 

he opposition that we took when we sponsored the Keefe case 
was that the seventh clause in the Status of Forces Treaty violated 
the Constitution of the United States, which guarantees and prom- 
ises to every American citizen the rights and the protections under 
the Constitution, especially the Bill of Rights. 

The American edidier who is an invitee to a foreign country has 
lost his American constitutional rights as proscribed by the 
Constitution. 

It doesn’t matter whether he is well treated, whether he has re- 
ceived according to the foreign courts justice as far as they see it, 
the very fact that he is delivered over to the foreign courts, there 
is a violation of the Constitution of the United States. 

If an American soldier should be ordered to Italy or Belgium, 
and on leave visits France, he is in a different category as far as 
France is concerned, or vice versa. 

He is a visitor. He is a tourist. He hasn’t been ordered there. 
He has been permitted by his immediate superiors to travel into that 
other territory. It is a completely different case. 

I am not bearing down on the international law as it was for hun- 
dreds of years between civilized nations when one country invited the 
armed help of another to send their troops over. 

I am simply declaring that the seventh clause in this treaty should 
be as provided in these resolutions, completely ended and abolished. 

As a matter of fact, it doesn’t matter that we may have some bene- 
fits, too, in having troops abroad. There is nothing in the Constitu- 
tion which authorizes any branch of government—the executive 
branch of the Government to bargain away any of the rights pre- 
scribed in the Constitution regardless of how valuable in the eyes of 


the negotiators the consideration might seem to them to the United 
States of America. a 


That is all I have to say. 
Mr. Gorvon. Mr. Carnahan. 
Mr. Carnanan. I have no questions. 
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Mr. Gorpon. Mr. Fulton. 

Mr. Fuuron. You realize under article 7 the civilian components 
are likewise included as well as the military personnel stationed in the 
receiving country ? 

Mr. Pomeroy. May I ask you, sir, when you say, “civilian compo- 
nents” if you mean relatives of the soldier? 

Mr. Fuuron. No. They are people hired by the United States 
Government other than dependents of the servicemen who are given 
the rights under these Status of Forces Treaties to be tried by Ameri- 
can tribunals. 

The resolutions themselves refer only to military personnel. 

Mr. Pomeroy. I am speaking of the military personnel, because 
under the Status of Forces Treaty their rights have been destroyed. 

Mr. Furron. Likewise, I am pining out you should possibly say 
that if you put the policy on the basis of protecting constitutional 
rights for the United States citizens, that the United States civilian 
comp Ones likewise be taken care of. 

. Pomeroy. I have no objecion to saying that. 

Mr. Furron. You feel that House Joint Resolution 309 introduced 
by Mr. Bow is not quite adequate? 

Mr. Pomeroy. No; I donot. I don’t say that at all. This is ade- 
quate exactly for what it states in the four corners of the resolution, 
in my opinion. 

pe ; unton. But you want the civilian components taken care 
of, too? 

Mr. Pomeroy. Is a civilian component ordered over there? 

Mr. Fuuron. He goes as his United States Government civilian 
job. He is told to go by his superiors, and then goes with the military 
as a United States Department of Defense employee. 

Mr. Pomeroy. Then amend this and include him. 

Mr. Fuuron. That is what I am just saying. You want the Bow 
resolution amended to include—~ 

Mr. Pomeroy. I didn’t say that. I said if it would gain you to 
our side, I would say amend it. 

Mr. Fuuton. One other thing is this: It must be realized in various 
countries we have separate conditions, different legal systems, different 
reception to our troops. So that possibly we are going to have a 
different treaty for every country; isn’t that possible? 

Mr. Pomeroy. O. K. 

Mr. Fouuron. Would you agree that this committee should say 
what we would like done, that is, where possible all United States 
servicemen and their dependents and the civilian components should 
by tried under the American system by American courts? 

But I believe we must watch that the United States doesn’t set up a 
system of extraterritorial United States courts the way the colonial 
powers once had in the t Republic of China. 

Mr. Pomeroy. And the way we had. 

Mr. Fuuton. We can get into a colonialism question. 

Mr. Pomeroy. No; en cannot very quickly, because these troops 
are invited over by these various powers. We weren't, invited in 
China. We forced our way in China. 

Mr. Fuuron. I agree with you on the troops, but I want to talk 
about civilian courts to try United States civilians. 
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Mr. Pomeroy. I think that you are clouding the issue, sir, if you 
will excuse me for saying so. 

Mr. Futron. Weare trying to arrive at a result-——— 

Mr. Pomeroy. I think every American who goes, who is not ordered 
to go there by the military, is there as a tourist, and if I go to France 
as a tourish, I am subject to French law. 

My constitutional rights have not been forfeited. 

Mr. Fuuron. Suppose — are that United States serviceman based 
on Sicily and you are with the naval base at Palermo, and you decide 
to go to the mainland of Italy as a tourist. 

en you were there you have voluntarily gone to the mainland and 
accepted that jurisdiction. Do you think that makes a difference? 

Mr. Pomeroy. Excuse me, sir, but it is the same jurisdiction, because 
it is in the Republic of Italy. 

Mr. Fuuron. I am asking you if it would make a difference, leave 
his military status and become a tourist on the mainland hundreds 
of miles away. . 

Mr. Pomeroy. I don’t care how many miles away it is, it is the same 
country. 

IfI Seeit to France, it would be different. 

Mr. Fuuron. When the serviceman is on the United States base 
abroad he is there because he is ordered there. When he leaves the 
embrace of that area and goes into civilian life, in civilian clothes, and 
goes to a. restaurant where he might get into trouble, hasn’t he volun- 
tarily—and I don’t intend to infer any answer one way or another— 
accepted the civilian jurisdiction of the country that has received him? 

Mr. Pomeroy. No. If he has violated his military regulations, he 
er punished by his military courts-martial by going into civilian 
clothes. 

If he has been permitted to and stays in the same country and is 
given a pass to travel, and so forth, he is still an invitee by that country 
as a soldier to come over there. 

Mr. Futron. As to businessmen and tourists who are visiting these 
countries, do you feel they should have the protection of the United 
ieee + ecanecoe as much as the United States serviceman stationed 
abroa 

Mr. Pomeroy. Not a tourist,no, sir. 

Mr. Fuurron. Why not, when the Constitution guarantees each 
United States citizen all these rights? 

Mr. Pomeroy. It doesn’t guarantee us the right as tourists in for- 
eign countries as tourists going there voluntarily, for business or for 
pleasure, 

It doesn’t guarantee us the right if we commit crimes in those coun- 
tries to be immune from prosecution by the country courts unless we 
are in a diplomatic status or in the military service. That is the inter- 
national Jaw, and has been for hundreds of years. 

Mr. Fuuron. The witness from the VFW made quite a point that 
perhaps itis not a question of the constitutional rights of the United 
States citizens. If the protection is a constitutional protection to one 
United States citizen in the pc service, the protection under our 
United States Constitution might have to be given to every United 
States citizen of every class. 
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Mr. Pomeroy. No. Our Constitution affects Americans in the 
United States, and their rights are not in any way abrogated or 
mitigated by reason of the fact that they are ordered when in military 
duty to somewhere else. 

hat seventh section of the Status of Forces Treaty simply penal- 
izes the American who is drafted into the armed services, and sets him 
apart asaclass. He is distinguished as being the one who is going to 
lose his constitutional rights under certain situations. 

Mr. Fuuron. Then you really don’t put the decision on the ground 
of presence in the foreign country being voluntary or not, but it is 
whether or not he is a serviceman, a volunteer or a draftee? 

Mr. Pomeroy. That is all I can talk about inside the treaty. 

Mr. Fuuron. Thank you. I am trying to learn the basis of your 
thinking, and wish to thank the gentleman, 

Mr. Connibihasr, Aren’t we extending to the serviceman a con- 
stitutional protection that isn’t extended to other citizens? And good 
srgenent could be made for such extensions. 

r. Pomeroy. I can’t see that we are. The situation is that the 
country A is concerned about its security, and it invites the United 
States to send troops over to help protect it. 

It doesn’t invite the tourists tocome. 

Mr. CarnaHAN. Do you agree that going into the service is a 
loss of constitutional rights? Doesn’t a man lose some of his consti- 
tutional rights upon going into the service? Does he have a right 
of trial by jury? 

Mr. Pomeroy. He is tried by courts that were provided for by the 
Constitution, authorizing Congress to provide military courts. There 
are no constitutional rights lost, because those courts were provided 
for under the authority of the Constitution of the United States. 

Mr. CarnaHan. How about the right of bail in the service? 

Mr. Fuuron. Or freedom of speech. 

Mr. CarnaHuan. Is that a constitutional right? 

Mr. Pomeroy. If he hasn’t a right of bail when he is on a military 
post, and he is tried by a court-martial, he is tried by a court that 
the Constitution has authorized. 

Then, they can authorize them to formulate their own rules of 
procedure. Therefore, he has lost no constitutional rights at all. 

Mr. Futon. Doesn’t the United States serviceman in some de- 
gree give up freedom of speech, right of assembly, while in the mili- 
tary service ? 

Mr. CarnaHan. Freedom of movement? 

Mr. Pomeroy. I think also some Members in the Congress and 
Senate have also done that. 

Mr. Carnanan. That is all. 

Mr. Foutton. I want to commend the gentleman on his statement 
and answers, because he is helping those of us who are trying to get 
at the basis of these reasons. You are contributing materially. 

Mr. Apatr. Would the witness say with respect to these constitu- 
tional questions that certainly when one puts on the uniform of this 
country he does not give up his constitutional rights, that at the 
most some of them might be suspended for a time or changed, = 
haps, by virtue of the fact that he has a uniform on, but that he does 
not give them up in any sense of permanency ? 








STATUS OF FORCES AGREEMENTS 127 


Mr. Carnawan. Suppose he gets in a jam in the service and gets 
released from the service with a dishonorable discharge. He cer- 
tainly has lost constitutional vi io then. 

Mr. Aparr. The rights have suspended then. I think when a 
man is in uniform that some of his constitutional rights have been 
suspended or to a degree changed, I don’t see that he has given them 
up in any degree. 

I agree with the witness on that. 

Mr. Fouron. Did my good friend ever go up to his commanding 
officer and insist on his constitutional rights 

Mr. Anam. That would definitely suspend them. 

Mr. Pomeroy. Thank you, Mr. Chairman. 

Mr. Gorpon. Thank you very much, Mr. Pomeroy. 

Our next witness this afternoon, and our last witness, is Mrs. Ernest 
Howard, representing the Women’s Patriotic Conference. We will 
be glad to hear from you, Mrs. Howard. 


STATEMENT OF MRS. ERNEST HOWARD, WOMEN’S PATRIOTIC 
CONFERENCE 


Mrs. Howarp. Mr. Chairman, I am Mrs. Ernest W. Howard, legis- 
lative representative of the Wheel of Progress affiliated with the 
Women’s Patriotic Conference, representing 38 women’s patriotic or- 
ganizations, 

In order that I may not be labeled an emotional superpatriot, may 
I qualify myself by saying I am the president of a women’s organiza- 


tion of 450,000 women, and also the vice president of an organization 
with 3 million women members affiliated with the American Federa- 
tion of Labor. However, I am not speaking for them today. 

We are concerned today only with one thing, and that is the Status 
of Forces Treaty as it applies to an American serviceman. That 
means an American serviceman whether he has been drafted, whether 
he has enlisted, or for whatever reason he wears the service uniform 
of the United States, the United States Army, or any of the other 
services. We are interested from that standpoint only. 

The organizations affiliated with the Women’s Patriotic Organi- 
zation have been working against the Status of Forces Treaty ever 
since it was ratified, in July 1953. 

I can say to ha gentlemen that it was very hard to get our mem- 
bers to realize that such a treaty was ratified by the Senate. When it 
was first talked about, they thought we must be mistaken. However, 
at this time I read the resolution that was passed in 1954 at our last 
conference in January. We have the rea ation in the 1955 con- 
foams in January and, God willing, we will have another in January 


Pay Futron. It might be changed by congressional action before 
at time. 
Mrs. Howarp. We hope so, but we just want to put you on notice 


that if not changed we will still go on working toward that end. 
This is the resolution: 


Whereas, based on the precedent of 150 years, millions of American soldiers 
have been stationed all over the world in 2 world wars and have remained at 
all times under United States jurisdiction for military and nonmilitary crimes 
until the adoption of the pernicious Status of Forces Treaty with the North 
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Atlantic Treaty Organization ratified by the United States Senate on July 15, 
1953, and now binding for 5 years; and 


ereas our unique system of jurisprudence and our humane and sanitary 

standards during trial and serving of penal sentences and our reluctance to use 
the death penalty differ from those of other countries; and 

Whereas foreign animosity toward American troops is increasing and justifies 
the growing alarm of American parents who realize their sons and daughters 
ean be thrown into solitary confinement in foreign jails at the mercy of foreign 
judges and court procedures of which our children may be ignorant both as to 
language and their rights under foreign laws; and 

Whereas the execution of the death penalty on one American condemned by a 
foreign court or the cutting off of the hand of one American soldier convicted 
of theft in a foreign country would cause an explosion of American sentiment 
injurious to our harmonious relations with the North Atlantic Treaty 
Organization : Therefore be it 


Resolved, That Wheel of Progress petitions Congress and the President to 
urge the North Atlantic Treaty Organization to voluntarily change the Status 
of Forces Treaty in such manner as to give United States forces their traditional 
status of remaining under United States juisdiction for military and nonmili- 
tary crimes committed by the military and civilian personnel all our Armed 
Forces, this provision being a tangible expression of good will to the American 
people for past and present contributions of wealth and manpower to the NATO 


treaty nations. 

Mr. Gorpon. In order to save time, if you have others, those could 
be placed in the record as well. 

Mrs. Howarp. This one is for the relief of the victims of the Status 
of Forces Treaty. The companion resolution is for the relief of Mrs. 
Keefe and her two children. I don’t have the printed copy on that 
and I should like to furnish you a copy of that resolution. Mrs. 
Keefe is the wife of the first victim of the Status of Forces Treaty, and 
lives in Riverdale, Md. 

Mr. Gorpon. You may furnish that later. 

Mrs. Howarp. Mr. Chairman, when an American soldier, under the 
Status of Forces Treaty in foreign countries, is arrested and picked 
up, he is immediately. examined by a public procurator, which is like 
our district, attorney, he is sey fk without counsel. He has no 
chance of counsel, and what is taken down has to stick when the public 
trial comes along. 

The families of servicemen were immune and subject only to mili- 
tary law before the Status of Forces Treaty was ratified. 

en an American soldier is stationed, as they are now, all over 
the world, and if they are going to have any family life, and God gave 
them that right, not the State Department, it is imperative their 
families go with them. However, in order not to becloud the issue, 
which is the United States soldier, we would even say let his family 
come home. 

Mr. Chairman, the human rights factor enters into this whole pic- 
ture. Our American laws igh ee tag that a man is innocent until 

roven guilty. But under this treaty his own country is compelling 
im to relinquish his constitutional rights. Our laws and military 
system is regulated and enforced by the President of the United 
States, but even he is amenable to public opinion, and he will be par- 
ticularly so with the forthcoming election, because the people are 
just now becoming aware of the horrors of the Status of Forces Treaty. 

Other men have a system, a system of law which must be obeyed. 
Are we a nation with principles or given over to expediency? We 
have to make up our mind which is more important, holding a base, 
which is speculative, anyway, or whether the integrity of our Amer- 
can principles are to be given up. 
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Mr. Chairman, we are interested only in our American soldiers and 
their welfare. We think this treaty has been put over on him. This 
goes further back than just to sit here today and make this statement. 
Unless you have studied our whole foreign policy and gone into it 
over a period of the last few years, you will know how we have given 
away FADER of our sovereignty. We cannot treat this question lightly. 
We know bit by bit that we are not only giving it away, but we are 
also honing Be respect of the countries that we are giving it to, because 
most of those countries that we are giving it to respect a stick-to- 
itiveness and a certain amount of national pride. We know our 
greatest enemies, which are the communistic countries, first try to 
undermine our protective services, whether that is locally, our police 
department, or whether it is nationally, our armed services. 

When we give away our jurisdiction over our United States soldiers 
we are causing the officers of our own military to lose their morale, and 
we abandon the American soldier. 

Only 2 weeks ago, the 29th of June, my hometown paper in Missouri 
received a letter fronr an American soldier in Saudi Arabia. He 
wrote this letter to his mom and dad, which, as I remember, goes some- 
thing like this, “We are just coming here from Germany, but,” he 
says, “we have to call ourselves guests because if we call ourselves 
anything else but guests we wouldn’t be allowed to have a base here.” 

He goes on to say, “We have to observe Friday, which is their Sun- 
day, so we have to observe it too. When you commit a crime here,” 
he says, “one of the penalties is—to have your hands cut off.” 

Now I doubt that that boy knows there is such a thing as a Status 
of Forces Treaty, yet his Government has abandoned him to that 
penalty of the dark ages. We, who are looking into these things know 
that such things do exist. We do know that you don’t dare go into 
that country without plenty of cards from the State Department 
in your hand. We know, too, what the conditions are in Iceland 
today, where there are practically guards for all of our men, because 
of unfriendly conditions. 

When our soldiers go out on leave, what would you have them do? 
Be sent over into a country to protect them and have stone walls put 
up around them. Wouldn’t you like to have them come out and see a 
movie, take a walk, take a look at the scenery? I think we expect 
them to have recreation while they are protecting those countries with 
their lives, and United States dollars. We believe, that first, last, 
and always, that the constitutional rights upon which this ot wane was 
founded, the American principles, the American system that we have, 
that no officer, no State Department, no President, no Congress has 
a right to give away, either as a whole, or in pieces. 

r. Gorpon. Mr. Carnahan, do you have any questions? 

Mr. Carnawan. Not at the moment, Mr. Chairman. 

Mr. Gorvon. Mr. Fulton. 

Mr. Futton. On your first resolution, I believe, you referred to the 
penalty of cutting off a hand in connection with the North Atlantic 

reaty countries. I know of no North Atlantic Treaty country that 
has the penalty of the cutting off of a hand for the punishment of a 
crime. 

Mrs. Howarp. You probably don’t know about all of these coun- 
tries, because of so many secret amen but Turkey is a member 
and punishes with the above penalty. 
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Mr. Fuuron. I would like to have that supplied for the record. 
I don’t believe there is such a penalty for crime in any one of the North 
Atlantic Treaty countries. 4 

Mrs. Howarp. As I have just stated, Mr. Fulton, Turkey is one 
country, and I am just telling you now about Saudi Arabia. When 
you enter into those secret agreements that we are talking about, 
and are trying to do something about, you find lots of surprises. 
There are secret agreements that not even the Congress knows about. 
Our whole foreign policy is involved, this Status of Forces Treaty. 

Mr. Gorpon. Hgvs you any evidence to that effect? 

Mrs. Howarv. None; except the giving away of our sovereignty 
bit by bit. 

Mr. Gorpon. Is it just hearsay ? 

Mrs. Howarp. “Whereas the execution of the death penalty on 
one American condemned by a foreign court or the cutting off of 
the hand of one American soldier convicted of theft in a foreign coun- 
try,” and so.on. I am just telling you now about this American 
serviceman in Saudi Arabia. 

Mr. Futton. That is not a North Atlantic Treaty country. 

Mrs. Howarp. You don’t know, Mr. Fulton, whether it is or not; 
remember secret agreements. 

Mr. CarnaHAN. It is not. 

Mrs. Howarp. You can ask Mr. Dulles, and I’ll bet he won’t tell 
you. There is no assumption; we do have American boys in Saudi 
Arabia. You can’t deny that. 

Mr. Futon. We are interested in getting to the base of these 
problems. As to United States citizens who are sent to foreign coun- 
tries in civilian components, who work for the United States Govern- 
ment, would you extend that same protection to them ? 

Mrs. Howarp. If you are talking about civilian personnel attached 
to the Army, attached to the military -——— 

Mr. Furtron. Not diplomatic personnel, but other employees of the 
United States Government there on duty. 

Mrs. Howarp. I am talking about the military. I am not talking 
about anybody else. The military and civilian personnel of our 
Armed Forces is our only interest under the Status of Forces Treaty. 

Mr. Fuuron. You would leave out the protection, then, for any 
civilian personnel of the United States Government not in the diplo- 
matic service, as long as they were not working for the armed services 
and the Department of Defense? So, if there was a Department of 
Agriculture employee in the foreign country, he would not be covered 
by the protections of the United States Constitution ? 

Mrs. Howarp. Again I say we are not interested in the Department 
of Agriculture man. Weare only interested in the American soldiers 
and their families under the Status of Forces Treaty, and the civilian 
personnel attached to the military or Armed Forces. We are not 
going to dilute this question, Mr. Fulton, by bringing in any of those 
other things. We are sticking to the American soldier and the civilian 
personnel of the military, when they are ordered abroad to defend 
some foreign country, many of whom have no idea of defending 
themselves. 

Mr. Furton. If we have an American citizen abroad, and he has 
certain constitutional rights, then possibly, no matter who he is, the 
United States Government should afford to him those constitutional 
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rights and protect them so that there should not be certain classes of 
United States citizens abroad? : 

Mrs. Howarp. Yes; we should, but not the same protection we owe 
to the United States soldier. 

Mr. Fuuron. Why would you enforce the constitutional rights for 
some United States citizens and for other you don’t? Why make the 
difference ? . 

Mrs. Howarp. Because an American soldier is in a class by him- 
self. He always has been, and always will be, in the minds and hearts 
of a great many American people, believe it or not. : 

Mr. Fuuron. In the United States Constitution there is no differ- 
ence among us as United States citizens. We all are guaranteed basic 
rights. 

rs. Howarp. You can speak of millions of ae under the Con- 
stitution. Everything that means anything at all to anybody in 
America comes within the Constitution, with the exception of our 
God-given rights, and God inspired the writers of the Constitution. 
We want to stick to that issue, Mr. Fulton, and we do not want included 
all these other thin 

Our American soldier defends our country. They want to and they 
want to know when they leave these American shores that their 
Government has not cut them off entirely from the protection of the 
Constitution and the flag that should go with them. 

Mr. Furron. Would you give similar rights that the United States 
wants in foreign countries to the military representatives of foreign 
countries in the United States, which would be cutting down the sover- 
eignty of the United States Constitution in this country? 

p= Howarp. I don’t follow you. 

Mr. Funron. I mean would you gi 
people who have been witnesses say, “Give the same rights to foreign 
military personnel in this country—the United States—as we want 
for our United States servicemen abroad.” My question is, specifi- 
cally, Would you for somebody who was connected with the United 
Nations in a military or civilian capacity with a particular country’s 
representation exempt them from arrest when they are going as tour- 
ists through the great State of Missouri or my State of Pennsylvania? 
Would you refer them back to their own governments for trial—and 
it might be Communist Russia—or would you want them tried in the 
local county courthouse for a murder in Missouri ? 

Mrs. Howarp. Are you still talking about military personnel? 

Mr. Futron. Foreign military personnel who come here to the 
United States. 

Mrs. Howarp. That old gag, “reciprocal,” which the State Depart- 
ment put in there, means nothing. We know that no foreign soldiers 
will ever come over here to protect the United States. 

Mr. Furton. We have between 12,000 and 20,000 foreign military 
personnel and their accompanying civilian components in this country 


ve reciprocal rights? Some 


nqeere. 
rs. Howarp. What are they here for? They are here to get what 
they can—our training, our money, and so forth—and they are not 
here for anything else. 

Mr. Fuuton. Do you want to make an exception so that they are 
not bound by the United States laws in this country, or do you want 
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them subject to our local laws in the United States? Once the foreign 
mpilitery pereqnpel are here, should they be subject to the United States 
laws while here or should we make an exception to our United States 
sovereignty in this country? Do you want to make an exception! 

Mrs. Howarp. There is no argument there, the treaty is reciprocal 
now. The President said that one reason that we have for having 
this Status of Forces Treaty is that if “we didn’t have it those 
countries might think that we thought, their courts weren’t as good as 
ours.” Of course, we know that is true in the first place, but we don’t 
go around saying so. 

Mr. Fourron, Are you against granting the same rights in the 
United States to the foreign countries and foreign servicemen as 
recommended by some of the veterans’ organizations? 

Mrs. Howarp. It is now reciprocal, as I have stated. 

Mr. Futron. What is your position on it? 

Mrs, Howarp. We don’t ever get to that thinking. We have never 
gotten to the point where we could ever visualize foreign soldiers 
coming into this country to protect us. You know why that little 
handful is here now—we haven’t time to think about such elementary 
questions as that. 

Mr. Fuuron. We have the problem before us now of how shall we 
treat the 12,000 to 15,000 foreign military personnel and their civilian 
components in this country other than with diplomatic missions, 

. Howarp. You have no problem under the Status of Forces 
Treaty as it is now in effect, because they say it is reciprocal. There 
is no problem. The problem will come when you renounce this 
infamous thing. 


Mr. Futron. How would you exempt them from United States laws 


in this country ? . 

Mrs. Howarp. Let them be tried just as we do here. Our military, 
when one of our boys commits a crime on the outside, as somebody 
brought out this morning, if he goes out with an automobile and runs 
over somebody, or commits some other crime, our civil laws try 
them—the military can try him, too, if they want to, but hey don’t 


usually unless it is to give him a dishonorable discharge. Private 


Keefe has already been given a discharge. 

Mr. Fuuron. You would try these foreign military personnel in 
our United States courts without making an exception ? 

Mrs. Howarp. Our United States courts are something else. You 
forget this. You forget the conditions and the kind of courts that 
they have abroad. That is what we are talking about. If Private 
Keefe had been a little further north, in France, he would have been 
tried by the Communists, if the other countries were exactly as 
America, we wouldn’t have any problem. You wouldn’t have to be ask- 
ing that question, and I could say “Yes” to you, don’t you see? The 
question is, and the reason we are talking, is that those other countries 
are not like America. I don’t think they ever will be. 

Mr. Fuuron. If a country will not agree to permit our United 
States troops to be tried in our own United States military courts, 
would you then withdraw our troops in that country and give up our 
United States bases in that country for free world defense ? 

Mrs. Howarp. Yes;I would. After all,if you get down and answer 
the question honestly, you know almost any base is purely speculative, 
anyhow. Icertainly would. Itis just as I indicated in my statement, 





—————— 
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are we going to sacrifice our American principles for a base that is 
only speculative and which in the long run is for the good of those 
people, who won’t defend themselves, or:are we going to give up our 
American principles and integrity ? 

Mr. Carnanam. I certainly want to commend you on your very 
definite stand that you.have taken. I just want to say this: There are 
certainly arguments for giving a serviceman additional protection. I 
make that statement so that I won’t be misunderstood in the question 
that I am going to ask you. We do have Americans abroad that are 
subject to the local laws of the country they are in. If our service- 
men go abroad and are subject to local laws, there is no difference so 
far as their rights under the Constitution or in local court is concerned 
to any other American that is abroad, Then, it is your intention that 
we should give the serviceman additional protection when he is in a 
foreign country ? 

Mrs. Howarp. Yes. Anybody else, a civilian who is over there, if he 
goes on a tour, he knows what he is going into. A serviceman is 
someone, as I have stated before, who is different and apart. An 
American soldier who goes out and defends our country is just differ- 
ent, as you well know. You know that if somebody declared war 
against us tomorrow, the people, would be rushing out here to do 
everything the could for the soldier. They couldn’t do enough for 
him. He would be quite a fellow in the eyes of everybody. In the 
eyes of a great many people today—it is supposed to be peacetime— 
he still holds that in the hearts of a great many American people. 
So we don’t have to argue over the soldier versus the civilian. The 
civilian, whether it is a civilian on a tour, whether it is some of our 
ambitious people who want to make good with foreign countries, 
who want to get all they can over there and then come back here 
and sell the rest of us out—we are not concerned with these people, 
we're concerned only with the constitutional rights of our American 
soldier while serving at home and abroad. 

Mr. Fuuton. I want to thank the lady for her statement. 

Mr. Gorpon. Thank you very much, Mrs. Howard. The commit- 
tee stands adjourned. 

(Whereupon, at 5: 33 p. m., the committee adjourned.) 

The following statements have been submitted for the record: 


CONGRESS OF THE UNITED STATEs, 
House or REPRESENTATIVES, 
Washington, D. C., July 14, 1955, 
Hon. James P, R1icHARpDSs, 


Uhairman, House Committee on Foreign Affairs, 
House Office Building, Washington, D. C. 


My Dear CoLLeaGvueE: I have noted with interest that hearings are being held 
by the House Committee on Foreign Affairs concerning House Concurrent Reso- 
lution 309 and related resolutions. I would appreciate your including within the 
record of those hearings this letter in support of the Bow resolution. 

Of the many constitutional rights which have been won and protected by the 
American Armed Forces in the past 179 years, none is more important than the 
substantive and procedural safeguards guaranteed to persons accused of crimes. 
The Anglo-American legal and judicial system is the finest institution estab- 
lished by free men as a protection both from the oppression of government and 
from the tyranny of mass prejudice. 

It is incongruous and unjust that the men who may tomorrow be called upon 
to die to preserve those rights for succeeding generations are today deprived of 
the birthright of every American citizen. While I recognize that there are diffi- 
cult and delicate problems involved in our relations with our allies, I am con- 
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fident that some solution can be found for those problems, which will not require 
making second-class citizens of members of the American Armed Forces who are 
serving abroad. 
I hope that the members of the committee will favorably report House Con- 
current Resolution 309. 
With kindest 
Sincerely yours, 
Ricuagp W, Horrman, M. C. 


StaTremMent 18 Favor or Hovse Jornt Resotvutron No. 309 sy Juanita N. 
(Mrs. Lewis C.) Casstpy, Executive Secretary, NATIONAL Derense Commit- 
TEE, NATIONAL SOCIETY OF THE DAUGHTERS OF THE AMERICAN REVOLUTION 


Mr. Chairman, the Daughters of the American Revolution are unalterably 
opposed to any agreement or treaty that deprives Americans of the rights so 
dearly bought by our forebears and defended at such great price throughout the 
life of our Republic. 

We especially deplore any agreement that would deprive the present day 
defenders of the Constitution of the rights that are guaranteed them in that 
immortal document. 

In the absence of our President-General, Miss Gertrude 8. Carraway, and 
the chairman of our national defense committee, Mrs. James B. Patton, I am 
privileged as executive secretary of the national defense committee to present 
the views of our organization. 

It is my understanding that Congressman Bow, the author of House Joint 
Resolution 309, has already introduced into the record of the hearings the 
resolutions on this subject adopted by the Daughters of the American Revolution. 

Our first resolution in 1954 described our position as follows: 

“Whereas the NATO Status of Forces Treaty, ratified July 15, 1953, by the 
United States Senate, abolishes the traditional protection of the United States 
Constitution and courts for Americans stationed abroad with our Armed Forces 
by placing them under the laws and courts of the country in which they are 
ordered to serve; and 

“Whereas procedures and punishments for crimes vary radically in different 
countries and our soldiers may be ignorant of foreign laws and placed at the 
mercy of foreign judges while they are serving under the flag of the United 
States: 

“Resolved, That the National Society, Daughters of the American Revolution, 
request the United States Senators to review as soon as possible the NATO 
Status of Forces Treaty and endeavor to work out ways and means whereby 
members of our Armed Forces charged with military or nonmilitary crimes 
abroad can be restored again to their historic right of being subject only to 
the jurisdiction of the United States.” 

In 1955 the National Society of the Daughters of the American Revolution 
reaffirmed its stand with a new resolution as follows: 

“Resolved, That the National Society, Daughters of the American Revolution, 
renew its request that the Status of Forces Treaty be reviewed as soon as 
possible by the United States Senate to the end that means be found whereby 
the historic rights of Americans serving on foreign soil both in the Armed 
Forces and in civilian service be reestablished.” 

It is our belief that House Joint Resolution No. 309 and the identical resolu- 
tions introduced by the other fine men who are interested in this subject would 
accomplish the purpose expressed by the Daughters of the American Revolution 
in their 1954 and 1955 convention actions. 

It should not be necessary to point out that Americans enjoy freedoms that 
are not common to other nations of the world and are not even understood 
in many parts of the world. We enjoy our freedoms under a unique system of 
government in which individual rights are clearly stated in a written Consti- 
tution. The Constitution also includes many restraints upon the Government 
that serve to guarantee these rights against undue interference by our elected 
officials. We believe that these rights are not bestowed upon us by the Govern- 
ment, but are God-given to every individual American. The Government is 
but a creation of our Constitution, designed to protect us in our rights. It cannot 
take them from us. 

Our forebears who gave us this system of government did so out of personal 
experience of the tyranny and injustice in other lands. Specifically, they had 
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personal experience with the judicial system of Great Britain, and in the Decla- 
ration of Independence they complained against the King “for depriving us in 
many cases of the benefits of trial by jury” and “for transporting us beyond 
seas to be tried for pretended offenses.” 

They were determined that in our new Nation every man would be guaranteed 
a prompt and public trial by a jury of his peers and to the presumption of inno- 
cence until his guilt had been proved beyond any reasonable doubt. They made 
certain that every American would be protected against testifying against him- 
self and against cruel and unusual punishment. 

These are a part of every American’s birthright. 

Everyone of us must dedicate his every effort to the end that no one is denied 
these rights. 

We have joined together in creating a government to protect these rights. 

The Government is our creature; it has no power or authority to deprive us 
of these rights. 

The Status of Forces Agreement is wrong and must be repudiated because it 
is an act of Government which attempts to deny rights to Americans, if they are 
members of the armed services, or wives and children of servicemen, stationed 
in a foreign land. 

We believe the President and the Department of State had no right to barter 
away the constitutional guaranties of American freedom. 

We believe that they have instead the duty and obligation to protect and defend 
the Constitution, which means the constitutional rights of every American, 
whether he is in service or not, at home or abroad. 

The experience under the Status of Forces Treaty shows clearly that Ameri- 
cans cannot expect justice in foreign courts. Once again they are being denied 
trial by jury. Worse yet, men are drafted into service against their will, are 
transported across the sea against their will, and when they transgress any un- 
familiar foreign law, they are left to the mercy of a foreign sovereign. All of 
the precious rights that we gained after years of suffering and cruel war are 
stripped from the American soldier of 1954. 

We have read with great approval the statement submitted by Mr. Bow. We 
want to commend him and to commend his colleagues who are making this effort 
to restore the proper constitutional safeguards to our men and women overseas. 


We urge the committee to act favorably upon the resolution without delay. 
We feel that the Status of Forces Agreement was wrong. This period during 
which Americans are being denied their American birthright must not be ignored 
by our lawmakers any longer. 

We think that the historical pattern of international law should be our guide 
and we should return to it as soon as possible. 


NaTIoNaL Society or NEw Encitanp WomEN, 
July 15, 1955. 
Hon. JAMEs P. RICHARDS, 
House Office Building, 
Washington, D. C. 

Dear Mr. RicHarps: We wish to assure you that the wives, mothers, and 
sisters of United States servicemen are outraged over the effects of the Status 
of Forces Treaty on their men in uniform. Some remedy to nullify the effects 
of this treaty that permits United States soldiers to be tried by the courts 
and under the laws of the country of occupation, should be found. We con- 
gratulate you and your committee for trying to find the remedy. 

The National Society of New England Women in 42d Annual Congress, 
Swampscott, Mass., May 9-11, 1955, adopted the following resolution: 


“NATO STATUS OF FORCES TREATY 
" the NATO Status of Forces Treaty to which the Senate of the 
United States gave its advice and consent on July 15, 1953, deprives service- 
men when stationed abroad and their dependents of the rights guaranteed them 
by the Constitution of the United States; and 
“Whereas these conscripted American boys are stationed in approximately 
50 countries for the first time in American history and are subject to the laws 
of the country of occupation where criminal procedures, punishment, and penal 
conditions are radically different from those provided for in the Uniform Code 
65454—55—pt. 1——-10 
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of Military Justice and are deprived of the protection of the Bill of Rights, 
contrary to the immunities and privileges granted diplomatic personnel : 

“Resolved, That the National Society of New England Women in 42d 
assembled do again earnestly petition the Members of Congress of the United 
States to rescind this provision of the NATO Status of Forces Treaty that 
deprives American servicemen of the protection of the United States Con- 
stitution.” 

Will you please make this letter a part of the hearing record? We sup 
port House Joint Resolution 309, amended if necessary, to achieve the desired 
result. 

Sincerely, 
Mapaten D. LeetcH (Mrs. Wm. D.), 
Chairman, Legislation. 


NATIONAL SocreTy WOMEN DESCENDANTS OF THE 
ANCIENT AND HONORABLE ARTILLERY COMPANY, 
July 15, 19565. 
Hon. JAMEs P. RICHARDS, 
House Office Building, 
Washington 25, D. CO. 


Dear Mr. Ricnarps: We learn with satisfaction that your Committee of the 
House on Foreign Affairs is holding hearings on the NATO Status of Forces 
Treaty. The adverse effect this treaty has on American servicemen is of great 
concern to their wives, mothers, sisters, and citizens, most of whom are affected, 
one way or another. 

We can assure you American women are up in arms over this sell-out of 
American sovereignty and American interests—the provision of the NATO Status 
of Forces Treaty that places American servicemen under the criminal jurisdic- 
tion of the countries of occupation. 

We rejoice that your committee is trying to find a remedy. We support House 
Joint Resolution 309, amended if necessary, to achieve the desired result. 

The National Society Women Descendants of the Ancient and Honorable 
Artillery Company (first line of military defense of this country and members 
are their lineal descendants) adopted the following resolution at the annual 
rendezvous, Washington, D. C., April 12, 1955: 


“NULLIFICATION OF STATUS OF FORCES TREATY 


“Whereas the NATO (North Atlantic Treaty Organization) Status of Forces 
Treaty deprives American soldiers of the 150-year-old precedent to be tried under 
the protection of the United States Constitution and Bill of Rights; 

“Whereas American soldiers now in more than 50 countries of the world for 
the defense of foreign people are tried in the courts and under the laws of the 
country of occupation most of which assume an individual guilty until proven 
innocent ; 

“Whereas American soldiers are already imprisoned for long terms in foreign 
jails for offenses that would bring much less severe sentences under United States 
law and their wives and families deprived of all allotments and benefits are 
destitute: Therefore be it 

“Resolved, That the National Society Women Descendants of the Ancient and 
Honorable Artillery Company urges the Congress of the United States to adopt 
legislation by joint resolution to nullify that part of the NATO Status of Forces 
Treaty that deprives American soldiers of trial rights under the protection of 
the United States Constitution.” 

We ask that this letter be made a part of the hearing record. 

Thank you. 

Sincerely, 
MADALEN D. Leetcn (Mrs. Wm. D.), 
Chairman, National Defense. 
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STATEMENT OF CoNGRESSMAN CHARLES S. GuBSER BEFORE THE House FoREIGN 
Arrairs COMMITTEE Recarpine House Joint Resotution 309 


Mr. Chairman, I ‘appreciate the opportunity of submitting this statement in 
opposition to House Joint Resolution 309. Section 7 of the Status of Forces 
Treaty has been seriously attacked as an invasion of the constitutional rights 
of American soldiers. In my opinion these attacks have been based more upon 
emotionalism than upon sound logic. It is interesting that emphasis has always 
been placed upon what could or might happen rather than what has happened. 

One can argue for or against the principle that extraterritorialism in criminal 
jurisdiction can be the cause of international friction and ill will. One can also 
argue On moral grounds that nations should or should not be allowed to main- 
tain their sovereignty abroad. These points, though relative to the controversy 
regarding the Status of Forces Treaty, are not material. The material fact is 
that the rights of American soldiers have been increased as a result of the Status 
of Forces Treaty. 

Opponents of section 7 of the treaty point to several cases in international law 
as evidence that. the principle of extraterritoriality in criminal jurisdiction is 
well established. They point in particular to the opinion of Chief Justice Mar- 
shall in the famous case of Schooner Exchange v. McFadden (1811) (11 U. 8. 
116). I firmly believe that opponents of section 7 have drawn faulty conclusions 
from these cases. I should therefore like to measure these cases against the 
Status of Forces Treaty and view them with realism instead of emotionalism. 


John Marshall ; the Status of Forces Treaty and reality 


Attacks are being made upon the Status of Forces Treaty by its opponents claim- 
ing that. it repudiates the principles of international law as clearly enunciated by 
Chief Justice John Marshall of the Supreme Court in the case of the Schooner 
Exchange (1811) (11.0. S. 116). 

Briefly, article VII of the treaty provides that with respect to friendly foreign 
military forces within the boundaries of a host state, the sending state has the 
primary right to exercise jurisdiction over a member of its forces wherever the 
offense is solely against its property or security, or solely against the person or 
property of another member of that force or a civilian component or dependent, 
or where the offense arises out of any act or omission done in performance of 
official duty. In all other cases the host state has the primary right to exercise 
jurisdiction. 

The opponents of the treaty argue that Chief Justice Marshall, in the Schooner 
Exchange, enunciated an acknowledged and clear principle of international law 
to the effect that the armed forces of a friendly nation stationed within the terri- 
tory of another, with the latter’s permission, are not subject to the local law of 
the host country, but are subject only to the laws of their own country. They 
quote from the case starting on page 137 where the Chief Justice referred to the 
perfect equality and absolute independence of sovereigns, and the common interest 
in impelling them to mutual intercourse and the exchange of good offices with 
each other, which have given rise to a class of cases in which every sovereign is 
understood to waive the exercise of a part of that complete, exclusive territorial 
jurisdiction which has been stated to be the attribute of every nation. They 
then point out that he recognized first the exemption of the person of the 
sovereign from arrest or detention within a foreign territory and secondly the 
immunity all civilized nations allow to foreign ministers and then specifically 
base their case, upon the following: 

“Third. A third case in which a sovereign is understood to cede that portion 
of this territorial jurisdiction is where he allows the troops of a foreign prince 
to pass through his dominions, 

“In such case, without any express declaration waiving jurisdiction over the 
army to which this right of passage has been granted, the sovereign who should 
attempt to exercise it will certainly be considered as violating his faith. By 
exercising it, the purpose for which the free passage was granted would be de- 
feated, and a portion of the military force of a foreign independent nation would 
be diverted from those national objects and duties to which it was applicable, and 
would be withdrawn from the control of the sovereign whose power and whose 
safety might greatly depend upon retaining the exclusive command and disposi- 
tion of this force... The grant of a free pasasge, therefore, implies a waiver of all 
jurisdiction over the troops during their passage and permits the foreign general 
to use that discipline and to inflict those punishments which the government of 
his army may require.” 
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In support of this proposition opponents of the treaty indicate that the same 
point was enunciated by the court in several succeeding cases, such as Coleman 
vy. Tennessee (97 U. S. 509) ; Dow v. Johnson (100 U. S. 158) ; Tucker v. Alexan- 
droff (183 U. 8. 424) ; and, in addition, the British case of Chung Ohi Cheung v. 
The King (1939 A. C. 116). In fact, the opponents’ whole case rests upon the 
Schooner Hechange. Actually, that case does not stand for the proposition that 
visiting forces are entitled to absolute immunity with respect to jurisdiction of 
local courts in the host country. 

The facts of the Schooner Exchange case were that in 1811 two American citi- 
zens filed a libel in the United States District Court, District of Pennsylvania, 
against the schooner, then in the port of Philadelphia. They alleged that they 
were the true owners of the vessel, but that on a previous occasion the ship had 
been seized by persons acting under the orders of the Bmperor Napoleon. They 
prayed for a decree restoring the vessel to them. The United States attorney 
in turn filed a suggestion that the vessel was then an armed French public vessel 
which had been forced to enter the port of Philadelphia of necessity. The dis- 
trict court dismissed the libel on the ground that a friendly public armed vessel 
is not subject to the ordinary judicial tribunals of the country, so far as regards 
the question of title. The circuit court reversed this dismissal. In reinstating 
the dismissal of the libel by the district court, Chief Justice Marshall used the 
language quoted above, but purely and simply as dictum. All the court was 
called upon to decide whether a friendly foreign warship was immune from 
attachment on a claim of title. Certainly the question of immunity of an indi- 
vidual soldier from criminal prosecution by the local courts was not involved 
in any respect. Further, the Chief Justice expressly limited his remarks about 
the exemption of foreign troops to troops in passage. 

Chief Justice Marshall’s dictum was gratuitously repeated in Coleman v. 
Tennessee (97 U. 8. 509, 516), and was expanded by Justice Field to include 
troops stationed in a friendly country, in Dow v. Johnson (100 U. 8. 158, 165). 
Both the Coleman and Dow cases were concerned with the completely different 
issue of whether a hostile occupying force was immune from the jurisdiction 
of the local courts. In Tucker v. Alewandroff (183 U. 8S. 424), the Court pointed 
out that the deserter from the crew of the Russian armed public vessel had 
committed no crime under United States laws and that it was a grave question 
whether the local courts could be called upon to enforce what is in reality the 
laws of a foreign sovereign. It should be noted that this case was governed 
by a treaty with Russia. Four of the dissenting Justices stated (p. 459): 

“That rule, waiving the jurisdiction of the United States over a body of men, 
and allowing them to be governed, disciplined, and punished by their own 
officers, applies only to an armed force, segregated from the general population 
of the country, and lawfully passing through or stopping in the country for some 
definite purpose connected with military operations.” 

The case of Ching Chi Cheung v. The King (1939) (A. ©. 160), involved the 
assault by one member of a visiting force upon another member aboard a war 
vessel. The asserted jurisdiction of the forces of the visiting country was 
waived by that country. This is provided for in the Status of Forces Treaty. 

The whole question of the existence of a universally accepted and recognized 
rule of international law providing immunity from the jurisdiction of the local 
courts for visiting forces has been treated in a memorandum prepared by the 
Department of Justice entitled “International Law and the Status of Forces 
Agreement.” The memorandum was published in the supplementary hearing 
before the Committee on Foreign Relations, United States Senate, during the 
83d Congress, entitled “Agreement Regarding Status of Forces of Parties of 
the North Atlantic Treaty.” The memorandum begins on page 38 of that 
hearing. It points out that with respect to “generally accepted rules of inter- 
national law,” the existence of international agreements dealing with the 
question is of first pre og e Further, if there is no consistency among the 
agreements on the subject, no “generally accepted rule of international law” 
can be deduced therefrom except the obvious one that there is no such general 
rule of international law. The greater number of such agreements have been 
negotiated by countries engaged in active warfare, and actually reflect the 
in extremis status of one or more of the parties. 

The memorandum then considers the agreements entered into by France and 
the Allied Powers during World War I. It distinguishes those agreements from 
the instant matter, and points out the inconsistency as between the agreements 
themselves. It states that the First World War involved for the most part occu- 
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pations by consent with the visiting troops in complete control of the territory 
occupied, and the agreements then entered into were accordingly not comparable 
to the instant agreement. During the Second World War, however, only the 
United States and Great Britain were able to obtain exclusive jurisdiction over 
their own forces on friendly foreign soil. As between Great Britain and United 
States, we obtained such exclusive jurisdiction in Great Britain itself, and in 
several of the dominions, but on the base leased from Great Britain we received 
only concurrent jurisdiction. The other nations on British soil did not obtain 
even complete concurrent criminal jurisdiction. These wartime agreements, to 
the extent that they are relevant, obviously reflect the relative circumstances of 
the parties at the time of negotiation. In view of their varied terms they cannot 
be said to indicate any universally recognized and accepted rule of international 
law. 

With respect to peacetime agreements, the memorandum points out, that among 
the bilateral agreements negotiated between World War I and II, the British 
were able to obtain exclusive criminal jurisdiction over their forces only in Iraq 
and Egypt. Of particular significance, however, is the fact that the members of 
the forces of other nations in Egypt were not considered immune from the juris- 
diction of Egyptian courts. In an agreement in 1948 between Great Britain and 
France pending the final withdrawal of British troops from French territory, the 
agreement gave exclusive jurisdiction to the British military forces in only two 
cases. In all other cases the French authorities were to examine with greatest 
consideration any request from the British to transfer the accused to the British 
military court. In the peacetime agreement between the Philippines and the 
United States, the United States is given exclusive jurisdiction over offenses 
committed on its bases, otherwise the Philippine Republic has concurrent juris- 
diction of every other offense. In the leased bases and the Bahamas, the United 
States has exclusive jurisdiction, but there is only concurrent jurisdiction every- 
where else, The same is practically true with respect to our agreement with the 
Dominican Republic. 

The Latin American countries adopted the Bustamente code in 1928 which 
follows precisely the structure of Chief Justice Marshall’s opinion in the Ex- 
change case, but does not provide the absolute immunity which the opinion 
is being interpreted as requiring. Rather it renders local laws inapplicable only 
where the offenses are within the field of military operations and are legally 
connected with the Army. In the case of the Brussels Treaty Powers in 1949, 
i. e., France, Luxembourg, the Netherlands, Belgium, and the United Kingdom, 
the agreement provides that members of a foreign force who commit an offense 
against the laws enforced in that state can be prosecuted by the receiving state. 
Even a cursory reading of the Brussels Agreement reveals that the powers in- 
volved have recognized no principles of absolute immunity, or even any con- 
cept of primary jurisdiction. 

The memorandum also considers cases before the tribunals of the world which 
are considered as supporting a rule of immunity from local criminal jurisdiction 
in a variety of situations, including cases which arose where there was no agree- 
ment between the nations concerned. It can be summarized to the effect that 
cases which have been decided in the absence of an agreement have rejected the 
claim of immunity in all situations with the exception of a few where the offenses 
were committed in the line of duty. This would negative any presumption of a 
universally recognized and accepted rule of international law concerning im- 
munity. The memorandum points out that the Status of Forces Agreement not 
only expressly reserves to the sending states the primary jurisdiction over line 
of duty offenses, it also extends such jurisdiction to other situations and grants 
the visiting forces more extensive jurisdiction than they would receive in the 
absenee of an agreenient. The memorandum prepared by the Department of 
Justice very thoroughly covers the entire problem, and I ask at this point that 
it be inserted as a part of my remarks. 


“INTERNATIONAL LAW AND THE STaTus or Forces AGREEMENT—PREPARED BY THE 
DEPARTMENT OF JUSTICE 


“SUMMARY 


“It has been contended that article VII of the agreement between the par- 
ties to the North Atlantic Treaty regarding the status of their forces vio- 
lates “generally accepted rules of international law.” That article deals with 
the jurisdiction, as’ the sending and receiving states, over criminal 
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offenses committed by the visiting forces in the receiving state. Each state 
has jurisdiction over violations of its security laws, which are not viola- 
tions of the laws of the other state. The sending state has primary juris- 
disdiction over offenses against the persons and property of that state and 
over offenses committed in the line of duty. The receiving state has pri- 
mary jurisdiction over all other offenses. Wither state may waive its juris- 
diction at the request of the other. 

“The basis for the contention that this article violates the rules of inter- 
national law is the argument that under those rules friendly foreign forces 
are immune from the criminal jurisdiction of the host state. But there is 
po substantial support for any such alleged rule of international law. The 
many agreements among the nations upon this questtion, which have varied 
considerably in the allocation of jurisdiction as between them over these of- 
fenses, cannot be said to codify any rule of international law recognizing 
such an immunity. Indeed, the most recent multilateral, agreement, among 
the United Kingdom, France, Belgium, the Netherlands, and Luxembourg, 
completely rejects the principle of any immunity from local prosecution. 

“The United States Congress, in enacting the Friendly Service Courts Act 
of 1944, also clearly rejected the idea that friendly foreign forces on our 
soil would be immune from local criminal prosecution. 

“The Schooner Bxchange (decided by the Supreme Court of the United States 
in 1812), which is the chief reliance of those who contend that the visiting 
forces are entitled to absolute immunity, stands for no such proposition. That 
case was concerned only with the question of the immunity of a French war- 
ship from a libel by two American citizens, based upon the claim that they 
were the true owners of the warship. Moreover, it was decided in the ab- 
sence of an agreement between France and the United States as to any 
immunity which would attend the presence of a warship or an armed force 
in this country, and cannot be determinative or even relevant in the con- 
sideration of what the terms of such an agreement should be. 

“Tn a number of cases in the tribunals in the world claims of immunity from 
local prosecution have been presented by members of foreign forces accused of 
locai crimes. In the relatively few cases where such a claim was sustained in 
the ahsence of an agreement, the offenses charged were almost uniformly com- 
mitted in the line of duty. Thus the only immunity for which there is any sub- 
stantial support is for an offense committed in the line of duty, although even 
this is questionable. The instant agreement gives primary jurisdiction to the 
sending force, both over offenses of this nature and over other offenses. Accord- 
ingly the instant agreement gives the sending force more extensive jurisdiction 
than it would have in the absence of an agreement. 

“The reservation to this agreement which has been proposed by Senator Bricker 
wouid give exclusive jurisdiction to the United States over its forces abroad, 
and, upon the request of other nations, to those nations over their forces in this 
country. Such a grant of exclusive jurisdiction in this country would not only 
be inconsistent with the position which Congress has already taken on this issue 
but also seems inconsistent with Senator Bricker’s proposed constitutional amend- 
ment. This amendment would make illegal any treaty which granted jurisdiction 
to foreign countries in respect of matters which are essentially domestic in 
character. The reservation’s deprivation of jurisdiction over local crimes from 
domestic courts would appear to fall in this category. 

“No nation of the world has either a right or a duty to send its forces into 
foreign territory. There is no principle of international law which prevents 
nations of the world from entering into any agreement upon this issue which is 
mutually satisfactory. This agreement grants to the sending forces more exten- 
sive jurisdiction over offenses committed by their members than there would be 
in the absence of an agreement. Moreover, compared with other agreements 
of a similar nature, it grants the sending forces substantially more jurisdiction 
than do those agreements. 

“I. INTRODUCTION 


“An agreement to implement the provisions of the North Atlantic Treaty‘ is 
now pending before the Senate for ratification. This agreement, titled ‘Agree 
ment Between the Parties to the North Atlantic Treaty Regarding the Status of 
Their Forces,’ * sets forth the conditions and terms which will control the status 
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of forces which are sent by one state, party to the agreement, within the 
territory of another state, party to the agreement. 

“Article VII of this agreement,* treats, inter alia, the question of jurisdiction, 
as between the sending state and the receiving state, over criminal offenses com- 
mitted by the members of the forces of the sending state within the receiving 
state. Briefly, this article provides that the military authorities of the sending 
state shall have the right to exercise all criminal and disciplinary jurisdiction 
conferred by the sending state’s laws and that the authorities of the receiving 
state shall have jurisdiction over offenses committed by the members of the force 
of the sending state. It analyzes this possible conflict of jurisdiction as follows: 
Each state has exclusive jurisdiction over all security (treason, sabotage) of- 
fenses which are punishable by its law, but not by the law of the other state. The 
sending state has the primary right to exercise jurisdiction over a member of its 
forces wherever the offense is solely against its property or security, or solely 
against the person or property of another member of that force or a civilian 
component or dependent, or where the offense arises out of any act or omission 
done in the performance of official duty. In all other cases, the receiving state 
has the primary right to exercise jurisdiction. Hither state may waive its pri- 
mary right to exercise jurisdiction, and the authorities of the state having the 
primary right ‘shall give sympathetic consideration to a request from the 
authorities of the other state for a waiver of its right in cases where that other 
state considers such a waiver to be of particular importance.’ * 

“This article may be suspended in the event of hostilities by any of the con- 
tracting parties as to that party.’ In effect, then, it is operative, at the option 
of any party, only in the absence of hostilities. Article XVI of the agreement 
provides that all differences between the parties relating to the interpretation 
or application of the agreement shall be settled by negotiation between them 
or by reference to the North Atlantic Council. 

“This article has been attacked on the floor of the Senate as reflecting ‘a 
callous disregard of the rights of the American Armed Forces personnel.’* The 
basis for this statement by Senator Bricker was the contention that under inter- 
national law, friendly armed forces on the territory of a foreign state are com- 
pletely immune from the criminal jurisdiction of that state." In accordance 
with that contention, Senator Bricker has proposed a reservation to the 
agreement, as follows: * 

“*The military authorities of the United States as a sending state shall have 
exclusive jurisdiction over the members of its force or civilian component and 
their dependents with respect to all offenses committed within the territory of 
the receiving state, and the United States as a receiving state shall, at the re- 
quest of a sending state, waive any jurisdiction which it might possess over the 
members of a force or civilian component of a sending state and their dependents 
with respect to all offenses committed within the territory of the United States.’ 

“This reservation obviously transforms the nature of the jurisdiction over 
criminal offenses committed by the members of the United States forces. Ac- 
cording to its terms, the receiving states will have no criminal jurisdiction over 
the members of that force, and the United States ‘shall, at the request of a send- 
ing state, waive’ its own jurisdiction over forces in this country. No matter 
what the offense, no matter how unrelated to the line of duty, no member of 


$Id. at 99-100. 

“Art. VII, sec. 3 (c). 

. XV. 1. Subject to r. of this article, this agreement shall remain in force in 
the event of hostilities to which the North Atlantic Treaty applies, except that the pro- 
visions for settling claims in pars. 2 and 5 of art. VIII shall not apply to war damage, and 
that the provisions of the agreement, and, in particular, of arts. III and VII, shall imme- 
diately be reviewed by the contracting parties concerned, who may agree to such modifica- 
= as they may consider desirable regarding the application of the agreement between 

2. In event of such hostilities, each of the contracting parties shall have the right. 
by giving days’ notice to the other contracting parties, to suspend the application of 
any of the provisions of this agreement so far as it is concerned. If this right is exercised, 
the contracting parties shall immediately consult with a view to agreeing on suitable 
Provisions to replace the provisions suspended. 

* Congressional Record, May 7, 1953, p. 4818. 

*It was also asserted that this article is a violation of our own Uniform Code of Military 
Justice ng gee Record, May 7, 1953, pp. 4829-4830). But this code, while granting 
jurisdiction our military authorities over our own forces, does not have the extraterri- 
torial effeet of ving fo courts of jurisdiction on their own soil: Any such 
de tion of ow the consent of the foreign country, and not from 
our domestic legislation. 


® Congressional Record, May 7, 1953, p. 4818. 
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the sending force will be subject to the criminal! jurisdiction of the receiving 
state. Insofar as the United States is concerned, this means that a foreign 
soldier stationed, for example, in Georgia could not be tried by the Georgia courts 
for any offense against its citizens, inasmuch as the agreement applies to the 
political subdivisions of the contracting parties.’ 

“Senator Bricker stated that ‘the crux of the matter is what rights can prop- 
erly be claimed for American servicemen abroad under generally accepted rules 
of international law :’” These ‘generally accepted rules of international law’ are 
said to provide that friendly foreign armed forces stationed in a state are com- 
pletely immune from the jurisdiction of that state. The authorities for this 
proposition are to be found, according to Senator Bricker, in an article by Col. 
Archibald King.” ‘the most complete review on the subject which has been 
made in recent years.’” There is no question but that in this article Colonel 
King expounds that thesis. The various materials upon which he relies are 
examined in subsequent portions of this memorandum. 

“It will suffice to state at this point that in a later article Colonel King rather 
ruefully points out that when the tribunals of the world have actually considered 
the problem, they have ‘shown considerable reluctance to apply [the] doctrine 
against their own country, and a disposition—perhaps unconscious—to find the 
particular case before the court not within the scope of that doctrine.’ * 


“TI. INTERNATIONAL ARGEEMENTS 


“In determining what are ‘generally accepted rules of international law,’ 
of first importance are the terms of any international agreements which may 
deal with the question with which the rule is purportedly concerned. Uni- 
formity among agreements indicates on the one hand that the nations of the 
world recognize certain principles to be binding upon them. These agreements 
represent codifications of those principles. The existence of these agreements, 
of course, in no way derogates from the power of any two or more nations to 
enter into agreements with different provisions, binding the two nations as 
between themselves.* But it does indicate that such an agreement deviates 
from the norm of international practice. If, on the other hand, there is no 
consistency among the agreements on the subject, no ‘generally accepted rule 
of international law’ can be deduced—except the obvious one that there is no 
such general rule of international law. As regards the immunity of friendly 
foreign armed forces from the criminal jurisdiction of the receiving state, the 
fact that so many varied agreements have been entered into establishes incon- 
trovertably that there is no generally recognized rule of international law which 
aceords immunity to the forces of the visiting nation. 

“These international agreements have been both bilateral and multilateral. 
Their provisions have depended primarily upon the particular parties to the 
agreement, the reasons for the foreign force on the receiving state’s territory, 
and like considerations, A great number has been negotiated among parties 
who were engaged in active warfare at the time and, accordingly, are not 
comparable to the instant agreement.“ Such wartime agreements directly re- 
flect the in extremis status of one or more of the parties. Yet even these show no 
such uniformity as to indicate that the nations of the world are agreed upon 
one single rule which is to determine the fate of their forces abroad and of their 


® Art. I, sec. 2. 

2® Congressional Record, May 8, 1953, p. 4818. 

Par Over Friendly Foreign Armed Forces, 36 Am. J. Int. L. 539 (1942) (here- 

after, King I). 

12 Congressional Record, May 8, 1958, p. 4819. Colonel King’s article is reprinted in 
the Record at this point. 

13 King, Further Developments Concerning Jurisdiction Over Friendly Foreign Armed 
Forces, 40 Am. J. Int. L. 257, 278 (1944 {nereinafter, King II). For more recent and 
comprehensive reviews of the subject, see Barton, ey Armed Forces ; Immunity From 
Supervisory Jurisdiction, 26 Br. Yearbook of Int. L. 380 (1949) (hereinafter, Barton I) ; 
Barton, Foreign Armed Forces : Immunity From Criminal Jurisdiction, 27 Id. 186 (1950) 
(hereinafter, Barton II). In this latter-article the author concludes that (p. 234); 
“There exists a rule of international law according to which members of visiting forces 
are, in principle, subject to the exercise of criminal jurisdiction by the local courts and 
that any exceptions to that general and far-reaching principle must be traced to express 
privilege or concession.” 

14 See infra. : 

In the event that any nation s nds the provision of art. VII, its forces on foreign 
soil will be su to the vagaries of the doctrines which have been developed for the status 
of such forces in the absence of an agreement. These doctrines provide less protection for 
the visiting force than does the instant agreement. ; 
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peoples at home, insofar as local criminal jurisdiction is coneerned. The peace- 
time agreements also run the gamut of jurisdictional possibilities, and, in like 
manner, reflect the relative status of the parties at the time the agreements were 
negotiated. 


“A. WARTIME AGREEMENTS 


“(1) World War I™ 

“A series of agreements concluded by France during the First World War 
granted exclusive jurisdiction to the military tribunals of the armed forces 
of the Allied Powers in France over the members of those forces.“ The Allied 
forces in France, however, were for the most part in the nature of an occupa- 
tion by consent and were in complete control over the area they occupied.” 
Indeed, the first such agreement found it necessary to make special provisions 
exempting Belgian nationals from the jurisdiction of the French military courts.” 
This, of course, is a completely different state of affairs from that contemplated 
by the instant agreement.” Both the United States and Great Britain entered 
into similar agreements with Belgium,” but the only British court which was 
faced with a problem involving its criminal jurisdiction over a Belgian soldier 
for an offiense committed in London assumed that it had such jurisdiction despite 
the language of the agreement. Negotiations were entered into between Great 
Britain and the United States,” but no agreement was ever reached.” 


“(2) World War II 


“Of great significance is the World War II experience.” 

“In 1933, Great Britain adopted the Visiting Forces (British Commonwealth) 
Act.* This provided that any Dominion military court might exercise its juris- 
diction ‘in relation to members of the force in matters concerning discipline and 
in matters concerning the internal administration of the force.’ It did not 
exempt any member of the Dominion force from local criminal jurisdiction.” 
In 1940, the Allied Forces Act was adopted.“ This act adopted in the main the 
provisions of the 1933 act for the Allied forces stationed in Britain. It granted 
jurisdiction to the Allied military courts in ‘matters of discipline and internal 
administration over members of the force.’ It further provided that the offenses 
of murder, manslaughter, and rape could be tried only by the civil courts of the 
United Kingdom. Offenses punishable by local law which were at the same time 
offenses against discipline were within the concurrent jurisdiction of both the 
civil courts and the service courts.” International agreements of this nature 
were concluded, with appropriate protocols, enabling regulations, and Orders in 
Council with Czechoslovakia, the Free French Authority, Norway, Netherlands, 
and Belgium.” 


18 See generally, Barton I Pp. 387-390 ; Barton II, Pp. 187-194 ; King I, 549-553. 
7K. 5. France-United Sta , January 3, 14, 1918, Foreign Relations of the United 
$18, supp, 2, 2. 727; France-Great Britain, December 15, 1915, id., p. 735. 


ce-Belgium Agreement of August 14,1914. Barton I, p. 388. 

» See n II, pp. 187-188. 

United gdom-Belgium, April 14, 1916; United States-Belgium, Foreign Relations of 
the United States, 1918, supp. 2, pp. 747, 751. 

2 Rex v. Aughet ; see ra. 

® Foreign Relations of the United States, 1918, supp. 2, pp. 733-760. For conflicting 
interpretations of these negotiations, compare King I, pp. 551-553, with Barton I, pp. 
891-395, and Barton II, pp. 192-194. 
_ “Great Britain did adopt, as domestic legislation, its Defense of the Realm Regulation 
No. 45 F, which affirmativel granted to the Allies power to exercise jurisdiction over their 
own forces. Order of March 22, 1918, S. R. and O., 1918 (No. 367), per yt 

® See oe. The Status of the United States Forces in English w, 38 Am, J. Int. 
Law 50; Schwelb, The Status of Soviet Forces in British Law, 39 Am. J. Int. Law 330; 
Goodh The Legal Aspect of the American Forces in Great Britain, 28 A. B. A. J. 762; 
Schwelb, The Jurisdiction Over the Members of the Allied Forces in Great Britain, Czecho- 
slovak Yearbook of International Law (1942), p. 147; Kuratowski, International Law and 
the Naval, Military, and Air Force Courts of Foreign Governments in the United Kingdom, 
28 Trans. Grotius Soc. 1 (1 2); The U. 8. A. Visiting Forces Act, 1942, 6 Mod. L. Rev. 


68; Barton I, pp. 3 ; Barton II, pp. 197-204; King I, pp. 553-559; King II, pp. 
263-276 ; 85 Sol J. 219, 7 
% 23 and 24 Geo. V 


, ch. 6. 
* The principal objection to the act in Parliament was that under sec. 1 (3) of the act, 
the military courts were removed from the supervisory jurisdiction of the civil courts an 
that a member of the force convicted by a military court could get no relief by habeas 
corpus or otherwise from the civil courts. See Goodhart, n. 25, supra. 
3 and 4 Geo. VI, ch. 51. 

” Under British law, a British serviceman is subject to the jurisdiction of the civil courts 
for offenses against the laws of Great Britain in time of war. See Goodhart, n. 25, supra. 

© Even this act, with its limited _— of jurisdiction to the military courts, was led 


ime Measure” and a “prac expedient to meet an obvious need.” 190 L. T. 
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“When United States troops began to arrive in Great Britain in number, an 
Order in Council was issued which made applicable to those forces the Allied 
Forces Act of 1940," giving the British civil courts concurrent jurisdiction over 
offenses against local law which were also infractions of American military law. 
This state of affairs was deemed unsatisfactory and, after an exchange of notes,” 
the United States of America (Visiting Forces) Act, 1942," was adopted. This 
act gave American military courts exclusive jurisdiction over offenses committed 
by American personnel. It was termed in the note from Foreign Secretary Eden 
as a ‘very considerable departure * * * from the traditional system and prac- 
tice of the United Kingdom.’™ It is clear that this grant of exclusive jurisdic- 
tion was considered unprecedented. And after the act’s passage, it was termed 
‘a startling departure from long established and jealously guarded precedent.’ * 
Indeed, Great Britain has recently adopted its Visiting Forces Act, 1952. This 
act closely parallels the jurisdictional provisions of the instant agreement and 
vitiates the grant of exclusive jurisdiction to our forces in Great Britain. It is 
expected to go into effect with the ratification of the instant agreement, but in any 
event in the near future. 

“A similar course attended the sending of United States forces to Australia, 
and the United States eventually concluded similar agreements with Belgium, 
Canada, China, Egypt,” India and New Zealand. 

“On the other hand, Great Britain itself was successful in obtaining immunity 
from criminal prosecution by the local courts with Belgium, China, Ethiopia, 
and Portugal. Also entered into during this period was a series of agreements 
similar to those of the First World War,” where the visiting state was, in effect, 
an army in peaceful occupation by consent.” 

“The destroyer-base exchange between the United States and Great Britain 
also contained provisions for the exercise of criminal jurisdiction by the United 
States military courts on the leased bases.” As Colonel King concedes, this 
agreement cannot be read to give exclusive jurisdiction to American military 
courts.” Rather, that agreement gave concurrent jurisdiction to the military 
and local courts in all classes of offenses, except those of a security nature, those 
committed in the leased area, or those ‘of a military nature,’ in which case the 
United States was given the ‘absolute right in the first instance to assume and 
exercise jurisdiction.“ It was further provided that nothing in the agreement 
was to be deemed to limit the jurisdiction of the United States over members of 
its forces, ‘in matters of discipline and internal administration.’ “ 

“To summarize wartime experience: The First War involved for the most part 
occupations by consent and the agreements then entered into were, accordingly, 
not comparable to the instant agreement. During the Second World War, only 
the United States and Great Britain were able to obtain exclusive jurisdiction 
over their own forces on friendly foreign soil. As between Great Britain and 
the United States, we obtained such exclusive jurisdiction in Great Britain itself 
and in several of the Dominions, but on the leased bases received only concur- 
rent jurisdiction. Other nations on British soil did not obtain even complete 
concurrent criminal jurisdiction. These wartime agreements, to the extent that 
they are relevant, obviously reflect the relative circumstances of the parties at 
the time of the negotiations. In view of their varied terms, they cannot be said 
to codify any rule of international law. 


‘et States of America (Visiting Forces) Order, 1942, S. R. and O., 1942, No. 966, 
p. 

82 See S. Rept. Ne 7, 78th Cong., 2d sess. 

%5 and 6 Geo. VI . 31, 

*% See n. 32, supra. 

106 Just,” R. 411. 

** Compare, however, the status of Greek nationals in E t, for whom a similar agree- 
ment had not been reached. Gounaris v. Ministere Public, Annual ae and Reports of 
Public International Law Cases (hereinafter, Ann. Dog. ), 1948-45, p. 152; pp. 51-52, 
infra ; Barton II, pp. 201-202. 

87 See supra. 

* United States-Denmark, E. A. 8. 204 (1941); United States- Susana. 6 Dept. State 
Bull. 448, 449 (1942); United Kingdom- Ethiopia. January 31, 194 United ingdom- 
face French Authority, December 14, 1942. Similar a ments ay concluded by the 
United Kingdom on behalf of the Allied Governments with those countries whose govern- 
ments were in exile for the territory which was occu 7 by the enemy—Belgium, nce, 
the. Netherlands, and Norway. Barton II, pp. 203- 

®%E. A. 8.235. This agreement was modified in 1950. See infra. 
# King I, hy a 553-555. 
“am. A rt. IV. 
« Ibid. 
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“B. AGREEMENTS IN TIME OF PEACE 


“The agreements which were concluded among the nations in times of peace 
are most directly relevant to the provisions of the instant agreement. They 
show conclusively that the nations of the world recognize no rule of absolute 
immunity in peacetime for friendly forces on foreign soil. 

“(1) Bilateral agreements 

“During the interwar period,“ the British were successful in obtaining exclu- 
sive criminal jurisdiction over their forces in Iraq“ and Bgypt.” Of particular 
significance, however, is the fact that the members of forces of other nations 
stationed in Egypt were not considered immune from the jurisdiction of the 
Hgyptian courts. 

“In 1948, Great Britain and France entered into a visiting force agreement for 
the British armed forces pending their final withdrawal from French terri- 
tory.” This gave exclusive jurisdiction to the British military forces in two 
cases Only: where the victim was a member of the British force and where 
the offense was contrary to United Kingdom military law, but not to French 
law. In all other cases, the French authorities were only to ‘examine with the 
greatest consideration any request’“ from the British to transfer the accused 
to a British military court. 

“Since the war the United States has entered into a series of agreements with 
foreign countries, which have dealt with this question. In two of these the 
United States has obtained exclusive jurisdiction over offenses committed by its 
forces anywhere in the receiving countries for the interim period which will 
terminate with the signing of the instant agreement, namely, the agreements 
with Denmark for Greenland “ and Japan.” Several provide for such exclusive 
jurisdiction during a state of war." One is quite similar to the instant agree- 
ment.” Another equivocally provides that ‘depending on international author- 
ity,’ the United States shall have exclusive jurisdiction over offenses committed 
by its troops in certain specified areas.™ 

“In time of peace, the Philippine agreement gives the United States exclusive 
jurisdiction over offenses committed on its bases (except where the two parties 
are Philippine nationals or the offense is against Philippine security). Other- 
wise, the Philippine Republic has concurrent jurisdiction over every other offense. 
Hither party may waive its jurisdiction, and in cases where the offense is com- 
mitted in the line of duty, the Philippines will notify the United States so that it 
may exercise its jurisdiction. The agreements with respect to the leased bases 
and the Bahamas long-range proving ground both provide that the United States 
shall have exclusive jurisdiction over security and United States interest offenses 
within the leased areas, but that there shall be concurrent jurisdiction every- 
where else. Where there is such concurrent jurisdiction the two authorities 
will designate the court where the offender is to be tried. The agreement with 
the Dominican Republic provides for concurrent jurisdiction over offenses against 
Dominican nationals or local aliens outside the sites. A mixed commission de- 
cides who shall exercise the jurisdiction and in making that decision is to consider 
whether the act or omission constituting the offense occurred in the line of duty. 


“(2) Multilateral agreements 


“There have been 2 multilateral agreements which have been adopted by 
groups of nations, and 1 code suggested by the Institute of International Law 


* The walt agreement prior to World War I which appears to have been interpreted to 


ages of this nature was the treaty between the United an and Panama, 
234; see Republic of Panama vy. Schwartzfger, infra, 
A “ October io, cra! gzest Britain Treaty Series (hereinafter, G. B. e's) 8.) ‘No. 17 (1925); 
ec, also o. 
“G. B. T. 8. N © 8 ti (1937), 31 Am. J. Int. L. (supp.), p. 77. See Barton II, pp. 195-196 
for A — iecides under this agreement. 
ee 
“GB. T. .. No. 44 (1948). 
“1Id., art. 1). 
© TIAS Sage. June 8, 1951, art. VIII, 
® Administrative agreement under art. III of the treaty, February 28, 1952, art. XVII. 
This agreement. is ae emactire pending rapice Gen of the instant agreement, but in any event 
may = be reconsidered at the request of Japa 
Agreement with the Republie of the Philippines TIAS 1775, art. XII, sec. 6, March 
26, 1947; modification of jooees | ware agreement, TIAS 2105, art. IV, see. (1) (a) (i), 
August 1, 1950; Bahamas leng eeart. XV, ground. TIAS 2099, art. V, sec. Ae (a) ¢ 3° 
July 21, 1950 ; Dominican Rove ube, art. XV, sec. 1 (a) (i), November 26, 1951 
Iceland, TIAS 2295, May pen sth 
® Saudi Arabia, TIAS 2290, Nass 8, Toot: art. 18 (c). 


ibd ae toa 
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which has been relied upon by courts in deciding these questions. None of 
these recognizes any principle of absolute immunity. 

“(1) In 1898, the Institute of International Law, a group of the world’s lead- 
ing international jurists, promulgated a code, entitled ‘Regulations Concerning 
the Legal Status of Ships and Their Crews in Foreign Ports,’“ which was 
designed to control the status of warships in both peace and war. It provides: 

“ ‘Arr. 16. Crimes and offenses committed on board these ships or on the boats 
belonging to them, whether by members of the crew, or by any others on board, 
shall come under the jurisdiction of the courts of the nation to which the ship 
belongs and shall be judged according to the laws of that nation, whatever be 
the nationality of the perpetrators or the victims. 

“*Whenever the commander shall deliver the delinquent over to the local 
authorities, the latter shall regain the jurisdiction which under ordinary cir- 
cumstances would belong to them. 

* * s a s * © 


“ ‘Arr. 18. If people from on board shall commit violations of the law of the 
country on land, they may be arrested by officers of the authority of the country 
and given up to local justice. 

“ ‘Notice of the arrest shall be sent to the commander of the ship, who cannot 
require them to be given up. 

“ ‘Tf the delinquents, not having been arrested, shall return on board, the loca! 
authority cannot take them thence, but may require only that they be handed 
over to their national courts and that it be informed of the result of the pro- 
ceedings. 

“*Tf the persons accused of misdemeanor or crime committed on land are on 
duty, whether individually or collectively, in virtue of a concession, express or 
tacit, of the local authority, they shall, after their arrest, upon the request of 
the commander, be delivered over to him with the proces-verbaux stating the 
facts, and with the request, if necessary, that they be brought before their com- 
petent national authority, and that the local authority be informed of the result 
of the proceedings.’ © 

“These resolutions were reproduced by the Institute of International Law at 
Stockholm in 1928, and, although they do not appear to have ever been officially 
adopted by any nation or nations, were relied upon by the Court of Cassation 
in Egypt in 1942 in the case of Ministere Public y. Triandafilou.* ‘The significant 
feature of this code is that it does not apply to the members of the crew of 
friendly foreign warships any immunity for offenses committed ashore. 

“(2) The Latin-American countries adopted the Bustamente Code in 1928.” 
This code provides: 

“ ‘ArT. 296. Penal laws are binding upon all persons residing in the territory, 
without other exceptions than those established in this chapter. 

“ ‘Art, 297. The head of each of the contracting states is exempt from the 
penal laws of the others when he is in the territory of the latter. 

“*ArT. 298. The diplomatic representatives of the contracting states in each 
of the others, together with their foreign personnel, and the members of the 
families of the former who are living in his company enjoy the same exemption. 

“ ‘Art. 299. Nor are the penal laws of the state applicable to offenses committed 
within the field of military operations when it authorizes the passage of an 
army of another contracting state through its territory, except offenses not 
legally connected with said army. 

“*Art. 300. The same exemption is applied to offenses committed on board of 
foreign war vessels or aircraft while in territorial waters or in the national air.’ 

“This code has particular significance because it follows in precise order the 
structure of Chief Justice Marshall’s opinion in The Exchange.” But the code 
does not provide the absolute immunity from jurisdiction which that opinion has 
been interpreted as requiring. Rather, it renders local laws inapplicable only 
when the offenses are committed within the field of military operations and are 
legally connected with the army. 


& Boot, Resolutions of the Institute of International Law (1916), pp. 147-148 (Oxford 
pte Pde and 18 relate only to peacetime. The part devoted to time of war has n0 
comparable 
oe Ann. Dig. (1919-42), p. 165. neg King takes issue with the court’s use of this 
code, in pa use he maintains t B was in a virtual state of war at ag time. 
King Il, Rie 258-260. But see Briere, Egyptian Mixed Courts and Foreign Armed 


7 
“se Vv Hudson, Selenedionst “Legislation (1928-29), 2279, 2823. 
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“(3) By far the most important international agreement on this question which 
has been reached is that negotiated and approved by the Brussels Treaty powers, 
on December 21, 1949. “Hach of these powers, France, Luxembourg, the Nether- 
lands, Belgium, and the United Kingdom, is a signatory of the North Atlantic 
Treaty, and of the instant agreement. This 1949 agreement, Status of Members 
of the Armed Forces of the Brussels Treaty Powers, is designed to accomplish 
the same purposes as the instant agreement.” As such, the treatment accorded 
to the question of criminal jurisdiction over the visiting forces is the most 
revealing demonstration possible of the attitude of those nations toward the 
ee on principles of international law. Article 7 (2) of that agreement 

rovides : 
ee ‘Members of a “foreign force” who commit an offense in the “receiving state” 
against the laws in force in that state can be prosecuted in the courts of the 
“receiving state.” ; 

“*When the act is also an offense against the law of the “sending state,” the 
authorities of the “receiving state” will examine with the greatest sympathy any 
request, received before the court has declared its verdict, for the transfer of 
the accused for trial before the courts of the “sending state.” 

“ “Where a “member of a foreign force” commits an offense against the security 
of, or involving disloyalty to, the “sending state” or an offense against its prop- 
erty, or an offense against a member of the force to which he belongs, the authori- 
ties of the “receiving state” where the offense was committed will prosecute only 
if they consider that special considerations require them to do so. 

“*The competent military authorities of the “foreign force” shall have, within 
the “receiving state,” any jurisdiction conferred upon them by the law of the 
“sending state” in relation to an offense committed by a member of their own 
armed forces.’ 

“Even the most cursory reading of this provision will show that in this agree- 
ment, France, Belgium, the Netherlands, Luxembourg, and the United Kingdom 
have recognized no principle of absolute immunity, or even any concept of primary 
jurisdiction. Every offense committed in the territory of the receiving state— 
those committed within the limits of the quarters of the visiting force, those com- 
mitted at a time when the offender is on duty, those committed against a mem- 
ber of or the property of the force of the sending state—is within the jurisdic- 
tion of the receiving state which is obliged to give the greatest sympathy to any 
request for a transfer to the courts of the sending state. 

“This is the most recent and most authoritative expression imaginable by the 
countries, other than the United States and the remaining signatories, most 
directly concerned with the jurisdictional provisions of the instant agreement, 
And in the most unequivocal terms it is established that no principle of absolute, 
exclusive, or even primary jurisdiction in the sending state is recognized by those 
countries. 

“Not one of the multilateral expressions on the question recognizes any kind 
of absolute immunity. The bilateral agreements which appear to recognize such 
a principle are readily understandable in terms of the relative positions of the 
parties in the then prevailing circumstances. It may categorically be stated 
that the instant agreement gives as much, if not more, exclusive jurisdiction 
over its own forces to the sending state as do comparable international agree- 
ments. 

“C. THE SERVICE COURTS OF FRIENDLY FOREIGN FORCES ACT 


“Although there have been instances of the passage of foreign troops through 
this country which might have raised the question,” the only domestic legisla- 
tion to cover this question of the jurisdiction to try members of such forces ever 
enacted was the Service Courts of Friendly Foreign Forces Act of 1944." It 
is uniquely revealing as to the refusal of Congress to recognize any rule of abso- 
lute immunity to be accorded to friendly foreign forces from the criminal juris- 
diction of our courts. 

“This act.was designed to reciprocate for the grant of jurisdiction to American 
military courts over American forces in Great Britain given by that country in 
its United States of America (Visiting Forces) Act, 1942." Both the House and 
Senate Committee Reports contain the notes exchanged between the United 
States and British Government, wherein the British Government terms its own 


% 22 Dept. of State Bull., Mar, 20, 1950, 448, 449. 

“ See Tucker v. Alewandroff (183 U. 8. 424, 434-485). 
"22 V. S. C., sec. 701 et seq., 58 Stat. 643, 

@3 and 4 Geo. VI, ch. 51. supra. 
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action—granting the exclusive jurisdiction—“a very considerable departure * * * 
from the traditional system and practice of the United Kingdom.”“ The Senate 
Committee Report contains the statements that the proposed legislation 
‘is of a temporary and conditional nature since its operation is revocable at the 
pleasure of the President as agent of Congress, under section 6. This is an 
important feature of the bill. At any rate, Congress is at liberty to repeal or 
amend at any time. 

“*The committee do not concede that any foreign military court has more than 
conditional jurisdiction while on our soil.’ “ 

“During the course of the debate in the Senate, Senator Revercomb maintained 
that the pending bill was not clear as to the jurisdiction which the foreign service 
courts would have and that the bill should be amended to define that jurisdiction 
more clearly.“ He stated that that bill was not properly reciprocal to the British 
legislation, which had granted exclusive jurisdiction to the American service 
courts in Great Britain.“ In reply, Senators Murdock and McFarland, who 
were in charge of the bill, stated flatly that the Senate committee had considered 
and rejected the proposal that United States courts be divested of jurisdiction.” 
Senator Murdock stated: * 

“ «TY ask the Senator whether he wants to prohibit the jurisdiction of the Federal 
courts and the jurisdiction of the State courts, as the parliamentary act prohibits 
the jurisdiction of the criminal courts in England. If he wants to go that far, I 
think he should tell the Senate. That is one of the questions, as the Senator 
recalls, which come before the Committee on the Judiciary. By a majority vote 
it was decided, I think rather emphatically, that we did not want to prohibit 
jurisdiction on the part of our courts, but that all we wanted to do was to imple- 
ment whatever jurisdiction the foreign service courts brought with them to this 
country, first, by power of arrest, second, by power of dealing with witnesses, and 
stop there. 

o > a a * * - 


“*As I understand the Senator from West Virginia [Senator Revercomb], he 
wants to deny criminal jurisdiction to the Federal and State courts of this coun- 
try. The position T take is that it is not necessary to go that far, nor do I want 
to go that far, nor do I think Congress has the right to prohibit jurisdiction on the 
part of the State courts over criminal matters.’ 

“And Senator McFarland stated: 

“*As I understand the argument the Senator from West Virginia now makes 
and the argument he made before the Committee on the Judiciary, he would 
divest our courts of what jurisdiction they may have to try these cases. The 
majority of the committee were unwilling to do that. The majority of the com- 
mittee felt that the Federal Government had no right to divest State courts of 
jurisdiction. 

a * + ae a * oa 


“«* * * Tf [the service courts] have not jurisdiction, we do not have io give 
up the defendants, we do not have to subpena witnesses, we do not have to do 
anything. And if they do not try the defendants, we can try them ourselves. 
That is the difference. But the Senator from West Virginia would pass legisla- 
tion which would divest our courts of jurisdiction. ‘That is the only difference 
between the majority and the able Senator from West Virginia.’ ® 

“The careful language of the committee reports, the rejection of the Revercomb 
amendment, and the statements of the managers of the bill on the Senate floor 
indicate that the phraseology of the act, which contains no definition of the 
jurisdiction of the foreign service courts nor any prohibition against the exercise 
of jurisdiction by American courts, either State or Federal, was a deliberate 
rejection by the Congress of the concept that there is an absolute immunity 
accorded foreign forces in a friendly state from the criminal jurisdiction of that 
state. It may therefore be stated that the only domestic legislation which the 


© S. Rept. No. 956, 78th Cong., 2d sess.; H. Rept. No. 936, 78th Cong., 1st sess. 

*S. Rept., supra, n. 63. 

* 90 onqrecsional Record 6490, 6492. The Senator prefaced his remarks by stating 
that under international law, as recognized, as he thought by American law, but not by 
British law, the foreign service courts were entitled to exclusive jurisdiction over their 
members. Ibid. However, he later stated that his p amendment had been care- 
fully phrased so as not to use the words “exclusive jurisdiction.” Id. at 6496-6497. 
Despite this explanation the amendment was rejected. Id. at 6498. 

Id. at 6495-6498, passim. 

* Id. at 6491-6492. 

Td. at 6492. 

® And see remarks of Senator Connally, id., at 6497. 
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Congress has considered dealing with this subject has been based upon the 
premise that there is no exclusive criminal jurisdiction in foreign service courts 
over foreign friendly forces stationed in this country. 


“III. JURISDICTION IN THE ABSENCE OF AN AGREEMENT 


“The instant agreement provides that offenses against the security of one state, 
not punishable by the laws of the other, are within the exclusive jurisdiction 
of the first state. Offenses by members of the sending state against the person 
or property of that state or offenses committed in the line of duty are within 
the primary jurisdiction of the sending state. Ali other offenses are within the 
primary jurisdiction of the receiving state.” 

“The discussion in part II shows that in international agreements the nations 
have not acted upon any hypothesis that visiting forces are entitled to immunity 
as a matter of right and that the most directly parallel agreements recognize 
less immunity than that which is afforded by the instant agreement. Moreover, 
it is clear that if there were no agreement controlling the issue, our forces 
abroad would, again, be entitled to less immunity than the instant agreement 
affords. Where there were no agreements the cases which have been decided 
by the tribunals of the world show that practically the only situation where a 
claim of immunity has been given any recognition whatsoever has been for 
offenses committed in the line of duty, a category of offenses clearly covered by 
the instant agreement. 

“a, ‘THE SCHOONER EXCHANGE’ ™ 


“The opinion of Chief Justice Marshall, of the Supreme Court of the United 
States, in The Schooner Exchange is the principal basis upon which rest those 
who claim an absolute exemption or immunity for friendly armed forces from 
the criminal jurisdiction of the receiving state exists. Certainly it is the basis 
for the numerous texthook writers who have asserted the proposition.” And 
it is the cornerstone of Colonel King’s legal structure. Although it presents no 
support for the protagonists of the exclusive jurisdiction contention, the fre- 
quency of its citation requires that its language, rationale, and decision be 
thoroughly analyzed. 

“In 1811 two American citizens filed a libel in the United States District Court 
for the District of Pennsylvania against the Schooner Yechange, then in the port 
of Philadelphia. In this libel they alleged that they were the true owners of the 
vessel, but that on a previous voyage the ship had been seized by persons acting 
under Napoleon’s orders. They prayed for a decree restoring the vessel to them. 
At the instance of the executive department, the United States attorney filed a 
suggestion that the vessel was then an armed French public vessel which had 
been forced to enter the port of Philadelphia out of necessity for refreshments 
and repairs. Affidavits were filed in the court verifying the commission of the 
captain. The circuit court reversed the dismissal of the libel by the district 
court, which had been based upon the ground that a friendly public armed 
vessel is not subject to the ordinary judicial tribunals of the country, so far as 
regards the question of title. The opinion of the Supreme Court, reinstating the 
judgment of the district court, was written by Chief Justice John Marshall. 
Because the language he used has been quoted by so many courts and writers 
since, it will be set forth in relevant part below: ™ 


This use of “primary” and “exclusive” is quite correct. An offense against the 
egg of one state which is not an offense against the laws of the other must necessarily 
be within the sole jurisdiction of the first, t is, if any state has jurisdiction. This 
jurisdiction, accordingly, is “exclusive.” On the other hand, offenses against the laws of 
both states are within the concurrent jurisdiction of those states. See infra. Priority 
of this jurisdiction is, in turn pogreitey termed “primary.” It should further be 
pointed out that under art. Vil, , an accused who has been tried by one state and 
acquitted, convicted, or pardoned, cannot be tried again for the same offense within the 
same territory. But nothing ore the ery, Suormine of the sending state from 
trying a member of its force for breach of discipline, even though he has been tried for 
the same offense ano state. 

"™ The Schooner Exchange v. McFaddon (11 Cranch. 116). 

"The authorities are collected in ming. I, 544-546; Bathurst, American Jurisdiction 
Over Friendly Fore Armed 23 Br, Yearbook of Int. L. 338, 339 (1946). Two 
of the most eminent authorities goons by Colonel ane, Dewever, expressly limit the im- 
munity to offenses committed in the line of duty or wit the lines of the visiting forces. 
Lawrence, Principles of International Law (6th ed.), sec. 107, p. 246; Oppenheim, 1 


International Law (4th ed.), sec. 445. 
s jurisdiction of courts is of that which is possessed by the nation as an 





a branch 
independent sovereign power. The jurisdiction of the nation, within its own territory, is 
necessarily exclusive and absolute; it is susceptible of no limitation, not imposed by itself. 
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“(1) It is obvious that all the Court was called upon to decide was whether a 
friendly foreign warship was immune from attachment from one claiming to 
be its owner. This issue is quite different from that of the immunity of an 
individual soldier from criminal prosecution by the local authorities for rape or 
burglary. The proper soldier comparison is rather to a member of the crew 
ashore who has committed an offense outside his line of duty. And even Colonel 
King concedes that ‘the great weight of authority,’ supports the rule that at 
least in times of peace, members of the crews of friendly foreign warships who 


Any restriction upon it, deriving validity from an external source, would imply a diminu- 
tion of its sovereignty, to the extent of the restriction, and an investment of that sover- 
eignty, to the same extent, in that power which could impose such restriction. Y pos 
exce tions, therefore, to the full and complete power of a nation, within its oxvn territories, 
must be traced up to the consent of the nation itself, They can flow from no other 
legitimate source, 

“This consent may be either express or implied. In the latter case, it is less determinate, 
exposed more to the uncertainties of construction; but, if understood, not less obligatory. 
The world being composed of distinct sovereignties, possessing rights and equal inde- 
pendence, whose mutual benefit is promoted by intercourse with each other, and by an 
interchange of those good offices which humanity dictates and its wants require, all 
sovereigns have consented to a relaxation, in practice, in cases under certain peculiar 
circumstances, of that absolute and complete urisdiction within their respective terri- 
tories which sovereignty confers. This consent me in some instances, tested by 
common usage, and by common opinion, growing out of that usage. A nation would Inatiy 
be considered as violating its faith, although that faith might not be expressly plighted, 
which should suddenly and without previous notice, exercise its territorial powers in a 
manner not consonant to the pangs and received obligations of the civilized world. 

“This full and absolute territorial jurisdiction ing alike the attribute of every 
sovereign, and being incapable of conferring extraterritorial tye would not seem to 
contemplate foreign sovereigns, nor their sovereign rights, as its objects. One sovereign 
being in no respect amenable to another; and being bound by obligations of the highest 
character not to degrade the dignity of his nation, by placing himself or its sovereign rights 
within the jurisdiction of another, can be 4 y- to enter a foreign territory only under 
an express license, or in the confidence that the immunities belonging to his independent 
sovereign station, though not expressly stipulated, are reserved by implication, and will 
be extended to him. 

“This perfect equality and absolute independence of eet ya and this common interest 
compelling them to mutual intercourse, and an interchange o gee offices with each other 
have given rise to a class of cases in which every sovereign is understood to waive the 
exercise of a part of that complete exclusive territorial jurisdiction, which has been stated 
to be the attribute of every nation” (pp. 135 et seq.). 

{The first class of cases related to the exemption of the person of the sovereign himself ; 
the second to the immunity of foreign ministers. ] 

“3d. A third case in which a sovereign is understood to cede a portion of his territorial 
jurisdiction is where he allows the troops of a foreign prince to pass through his dominions. 
In such case, without any express declaration waiving jurisdiction over the army to which 
this right o passage has been granted, the covermge who should attempt to exercise it 
would certainly be considered as violating his faith. By exercising it, the purpose for 
which the free a was granted would be defeated, and a portion of the military force 
of a foreign independent nation would be diverted from those national objects and duties 
to which it was applicable, and would be withdrawn from the control of the sovereign 
whose power and whose safety might greatly depend on retaining the exclusive command 
and disposition of this force. The nt of a free passage, therefore, implies a waiver of 
all jurisdiction over the troops during their passage, a rmits the foreign general to 
use that fractgtine and to inflict those punishments which the government of his army 
may require. 

“But if, without such express permit, an army should be led through the territories of 
a foreign prince, might the jurisdiction of the territory be rightfully exercised over the 
individuals composing this army? Without doubt, a military force can never gain im- 
munities of any other description than those which war gives, by entering a foreign terri- 
tory against the will of its sovereign. But if his consent, instead of being expressed by a 


particular license, be expressed by a ee declaration, that foreign troops may pass 


through a specified tract of Sar a distinction between such general permit and a par- 
ticular license is not perceived. It would seem reasonable that every immunity which 
oe conferred by a special license, would be in like manner conferred by such general 
permit. 

“We have seen that a license to pass through a territory implies immunities not ex- 
pressed, and it is material to inquire why the license itself may not be presumed? It is 
obvious that the passage of an army through a foreign territory will probably be at all 
times inconvenient and injurious, and would often be imminently dangerous to the sovereign 
through whose dominion it passed. Such a practice would break down some of the most 
decisive distinctions between peace and war, and would reduce a nation to the necessity 
of resisting by war an act not absolutely hostile in its character, or of exposing Itself to 
the stratagems and frauds of a wer whose integrity might be doubted and who might 
enter the country under deceitful pretexts. It is for reasons like these, that the general 
license to foreigners to enter the dominions of a friendly power is never understood to 
extend to a military force; and an army marching into the dominions of another sovereign 
may justly be considered as committing an act of hostility; and, if not opposed by force 
acquires no pristiege by its irregular and improper conduct. It may, however, well be 

uestioned whether any other than the sovereign power of the state be capable of deciding 
that such military commander is without a license” (pp. 138-140). 

[The Chief Justice then went on to point out that, unlike armies, there was no probibi- 

tion against foreign armed war vessels entering a friendly port without the express consent 
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commit off-duty offenses against the local law ashore are subject to the local 
criminal jurisdiction.“ As the Chief Justice of New South Wales recently 
stated in regard to the opinion : * 

“‘* * * what the learned judge had in mind was exercise of a jurisdiction 
which would prevent the troops from acting as a force—something analogous to 
preventing a ship of war from being in a position to act as such, including in- 
terference by local courts with the maintenance of discipline—not exercise of 
jurisdiction over individual soldiers in respect of liabilities incurred or wrongs 
done, perhaps out of all connection with their military duties.’ 

“Further, it would seem that the Chief Justice, in speaking of the ‘waiver of a 
jurisdiction over the troops, during their passage’ was referring to the waiver 
of the right of the territorial sovereign to exercise his own disciplinary juris- 
diction, for the passage continues, ‘and permits the foreign general to use that 
discipline, and to inflict those punishments which the government of his arnmry 
may require.’ ™ : 

“Finally, the Chief Justice expressly limited his remarks about the exemptio 
of the foreign forces to troops in passage." Completely different considerations 
determine the immunity which must necessarily attend passing troops on, as the 
Chief Justice evidently envisioned it, a mission of urgency and immediacy, per- 
haps never to return via that country, and troops stationed in a friendly state 
in time of peace for an indeterminate period. The path of troops en route was, 
in Marshall’s day, a narrow, clearly defined avenue. Presumably, the path of 
the march was completely within the control of the troop commander. It might 
very well have been considered that such troops, in transit, were constantly on 
duty. On the other hand, today’s troop locations are dispersed throughout the 
receiving state and place the individual soldiers in necessary daily contact with 


“the local residents. The control which the commanding officer has over every 
individual action of the troops is naturally far less than that exercised over 


troops on the march, or quartered in a temporary camp for the night. Com- 
pletely different problems pertaining to criminal jurisdiction over the members 
of the forces necessarily arise out of these different circumstances. 

“The rule of absolute immunity, which, it is contended, flows from the Marshall 


‘ opinion, was summarily rejected in the only reported American case which re- 


search has disclosed was squarely concerned with such a claim of immunity. 


of the sovereign. Further, a public armed shite constituted a part of the military force 
of her nation, acted under the immediate and direct command of the sovereign, and was 
omperes by him on national objects. Consequently—]) ; 

“The yw license, therefore, under which such vessel enters a friendly port may 
reasonabl construed and, it seems to the court, ought to be construed, as containing 
an exemption from the jurisdiction of the sovereign, within whose territory she claims the 
rites of hospitality (p. 143). 

* > a7 2 * s 

“Without doubt, the sovereign of the place is capable of faxtecring this implication. He 
may claim and exercise jurisdiction, either by cmplering Foren, or by subjecting such ves- 
sels to the ordinary tribunals. But until such power exerted in a manner not to be 
misunderstood, the sovereign cannot be considered as having imparted to the ordinary 
tribunals a jurisdiction which it would be a breach of faith to exercise. Those general 
statutory Ae age" therefore, which are descriptive of the ordinary jurisdiction of. the 
judicial bunals, which give an individual whose property has been wrested from him 
a t to claim tha roperty in the courts of the country in which it is found, ought not, 


tp 
in the opinion of this court, to be so costrued as to give them jurisdiction in a case in: 
which the sovereign power has impliedly consented to wave its ju iction” (p. —44). 
% King II, pp. 261—262 ; see infra. 
194345" tp. "a sa ise, (44 New South Wales State Reports, 45, 49 (1943), Ann. Dig., 
11 Cranch, at 188. In Tucker v. A rof (183 U. 8. 424), the Court, in discussing 
The Exchange, a rs to fine with interpretation. It stated (p. 433): “While we 


have no dou that, u Exchange}, the foreign officer may exercise his accustomed 
authority for maintenance of discipline, and perhaps arrest a deserter dum fercet opus, 
and t» that extent this country waives its jurisdiction over the foreign crew or command, 
yet if a member of that crew actually escapes from the custody of his officers, he commits 
no crime against the local government, and it is a grave question whether the local courts 
ean be called upon to enforce what is in realit the law of a srevign saversien— 

And the four Gapention Justices stated (1 U..S. at 459): t rule, waiving the 
jurisdiction of the Uni States over a body of men, and allowing them to be governed, 
disciplined, ~ at ge by their own officers, applies only to an armed force, segregated 
from the gene population of the country, and lawfully passing through or stopping in 
the country for some definite purpose connected with military operations.” 

™ This language was os in a gratuitous dictum in Coleman v. Tennessee (97 U. 8. 
509, 516), and was uneri expanded by Justice Field to include troops stationed in a 
friendly country in Dow v. Johnson (100 U. S. 158, 165). Both Coleman and Dow were 
concerned with the completely different issue whether a hostile occupying force was 
immune from the jurisdiction of the local courts. See also Hamilton v. cLaughry (136 
Fed. 445 (D. Kans., 1905) ). 


65454—55—-pt. 1——-11 
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In United States vy. Thierichens,” a German war vessel had been interned during 
but prior to our entry into the First World War in Philadelphia. The master of 
the vessel was indicted on 2 counts of smuggling and 1 of violating the Mann 
Act. He claimed that as a member of a friendly foreign war vessel he was 
entitled to full immunity from local criminal prosecution and moved to quash 
the indictments. The district court, apparently assimilating the defendant to 
the status of a member of a crew of a friendly foreign warship, completely re- 
jected the claim. On the smuggling counts the court held that there was nothing 
to show that the defendant was acting in the line of duty, and as to the Mann 
Act count ‘even a discussion of the application of the rule would be lending 
dignity to an absurdity.’ 

“(2) More important, however, than the distinctions which can be drawn and 
the qualifications upon the immunity which must be read to give the opinion 
meaning is its rationale. Those who make the claim that there is a rule of 

_ international law of exclusive jurisdiction ™ in the sending state’s authorities 
over criminal offenses committed by its members have failed to note that The 
Exchange was decided upon implications and presumptions in the absence of a 
treaty or agreement between the sovereigns upon the issue. The opinion makes 
quite clear that the immunity may be waived by mutual consent, or even by uni- 
lateral action of the receiving country.” The entire opinion is built upon a 
structure of implications which are effective only where there are no express 
agreements to the contrary. As the Chief Justice stated :™ 

“ “The preceding reasoning, has maintained the proposition that all exemptions 
from territorial jurisdiction, must be derived from the consent of the sovereign 
of the territory; that this consent may be implied or expressed; and that when 
implied, its extent must be regulated by the nature of the case, and the views 
under which the parties requiring and conceding it, must be supposed to act.’ 

“Accordingly, the receiving state may demand any conditions it wishes before 
it will permit the friendly troops upon its soil. If these conditions are not satis- 
factory to the sending state, it need not send the troops at all. This is a func- 
tion of bargain and negotiation. To say that there is a rule of international 
law that friendly foreign forces have exclusive jurisdiction over their own forces 
does no more than to state what the situation might be were there only an un- 
qualified assent to the admission of those troops to the receiving state. It plays 
no part: in determining what the status of those forces is where an agreement 
has been reached on that question. For that is the very function of the 
agreement. 

“Nor can it be maintained that there exists such a firm understanding among 
the states that friendly forces will have exclusive jurisdiction over offenses com- 
mitted by its members that it is a violation of international law for states to 
attempt to agree otherwise. In the first place, as has been shown, there is no such 
uniformity in the agreements reached among the nations. In the second, it is 
an unquestioned principle of international law that this jurisdiction, whatever 
it may be, can be waived.” What may be waived by a state on a case-by-case 
basis, a fortiori may be waived in negotiating an agreement to cover any case 
which will arise.” 

“Whatever may be the limitation to be found in international law upon the im- 
munity which visiting forces may have where there is no agreement regulating 
the respective jurisdictions to try criminal offenses committed by those forces, 
it is clear that this immunity and its qualifications have no bearing upon the 
terms of an express agreement between the states concerned to define those juris- 

. dictions. Reliance upon The Exchange for any guiding rule of international law 
is misplaced, where the question is what the terms of an international agreement 
should be. 


™% 243 Fed. 419 (E. D.), Pa. 1917). 
7 See Bricker Reservation, supra. 
11 Cranch at 144. 
Td. at 143. 
Bee. e. g., The Exchange, tore, pectin : Chung Chi Cheung v. The King ((1939) A. C. 


82 
160) : g.. 1919-22, p. 332). 
. The use of the term “primary jurisdiction” in the instant agreement is a more accurate 
way to describe the power of the respective states than the term “‘exclusive jurisdiction.” 
“Exclusive jurisdiction” implies that the offender can be tried by one state and one state 
only. Yet, it is clear that the jurisdiction of any state can be “waived.” Merely “waiving” 
qey oeietinn could not of itself confer jurisdiction upon another state. That state must 
ave had jurisdiction, which, by virtue of the agreement, it was restrained from exercising. 
Language which pieces the two states on a relative, rather than an absolute basis, is, 
accordingly more apt. 


rench State v. Pratt (Ann. 
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“B. CASES IN THE TRIBUNALS OF THE WORLD 


“Since the decision in The Schooner Exchange, the tribunals of the world have 
considered claims of immunity from locai criminal jurisdiction in a variety of 
situations, including cases which arose where there was no agreement between 
the nations concerned dealing with this issue.“ In this class of cases, not one of 
any significance resulted in the grant to a member of a visiting force of immunity 
from the local jurisdiction where the same result would not obtain under the 
instant agreement. And several denied the claim where it would have been 
granted had this agreement been effective. 

“At least the Supreme Court of Canada, the Court of Cassation of the Mixed 
Courts of Egypt, the Supreme Court of New South Wales, the British High Court 
of Justice, and the United States District Court for the Eastern District of Penn- 
sylvania have considered and expressly rejected the contention that, absent an 
agreement among the nations concerned, visiting friendly forces are entitled to 
absolute immunity from the criminal jurisdiction of the host state. 

“In Reference re Exemption of United States Forces From Canadian Criminal 
Law,” this precise question was referred by the Governor-General of Canada in 
Council to the Supreme Court of Canada: the extent to which visiting American 
armed forces would be entitled to immunity from the local criminal jurisdiction 
in the absence of an express agreement covering the issue. The Chief Justice and 
Mr. Justice Hudson answered that there was no principle in Canadian law which 
deprived the Canadian courts of jurisdiction in respect of offenses against local 
law committed by the foreign forces against local law, although Canadian courts 
in fact did not exercise jurisdiction in respect of acts committed within the lines 
of such forces or of offenses against discipline generally committed by one member 
of the forees against another in cases in which the act or offense did not affect the 
person or property of a Canadian subject. Mr. Justice Rand held that members 
of the United States forces were exempt from Canadian criminal proceedings for 
offenses committed in their camps or on their warships except against persons not 
subject to United States service law or their property, or for offenses under local 
law whether committed, against members of their own forces, their property and 
the property of their Government, but the exemption was only to the extent that 
United States forces exercised jurisdiction over such offenses. Two Justices, 
Kerwin and Taschereau, thought that the American forces would be completely 
immune from local criminal jurisdiction. 

“The Mixed Courts of Egypt have faced this problem in a long series of cases.™ 
It was the definite and unequivocal conclusion of that court, after careful consid- 
eration of the arguments on both sides of the question, that there is no principle 
of international law which accords absolute immunity.” 

“In Wright v. Cantrell,” the Supreme Court of New South Wales was faced 
with the question whether a British naval officer could be sued for slander 
by a master mariner in the employ of the United States Army. In rejecting 
the defense of immunity from. suit, the court analyzed substantially all the 
materials dealing with the subject and the court concluded that the doctrine -of 
complete immunity is ‘not only completely lacking in what has been described 
[as] “the hallmarks of general assent and reciprocity,” but is also inconsistent 
with the implication of local legislation.’ 

“The Brjtish High Court was faced with the same contention in 1942. “A 
Czech soldier stationed in Britain with the Czech forces, after being reprimanded 
by a superior officer, attempted to commit suicide in his barrack room. He 
succeeded in wounding himself and another, and killing a third Czech subject.” 
The defense contended that as the offense was committed in the barracks room 
and involved matters concerning discipline, the offense was one over which 


“The cases must, of course, be read in the light of which court it is which is considering 
the claim. A military court which states that a defendant before it is completely immune 
from loeal criminal jurisdiction is obviously deciding a vastly different question than a 
civil court which is determining whether a member of a foreign force before it may be 
prosecuted for violation of the laws of the host state. Cf. In re Polimeni, infra, n. 100. 

S [1943] S. C. R. 483 [1943] 4 DLR 11. 

These cases are discussed by Judge Brinton, president of the Court of Appeals. Mixed 
Courts of Eerot, in two articles. The Egyptian Mixed Courts and Foreign Arme? Forces 
(40 Am. J. Int. L. 737 (1946), and Jurisdiction Over Members of Allied Forces ** F¢ypt 
(38 Am. J. Int. L. 375 (1944)). The second article effectively answers the criticisms of 
the decisions in those cases by Colonel King. (King II.) 

“See Malero Manual vy. Ministere Public (39 Am. J. Int. L. 349 (1943)) ; Gaitanos vy. 
Ministere Public (Ann. Diz.. 1919-42, B 169) ; Ministere Public v. Tsoukharia (Ann. Dic., 
1943-45, p. 150) ; Anne and Others v. Ministere Public (Ann. Dig., 1943-45, p. 115). The 
remaining eases will be found in the articles cited, n. 86, supra, and in Barton II. 

44 New South Wales State Reports 45 (Ann. Dig. 1943-45, p. 133). 

® Rex v. Navatril (Ann. Dig. 1949-42 (Supp.) p. 161). 
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British courts had no jurisdiction. The court rejected even this limited state 
ment of the principle, saying that the claim was ‘much wider than * * * was 
real law upon the subject.’ It then held that the offense was cognizable in 
the British courts under the Allied Forces Act, 1940.” 

“The only case which a court of the United States has been squarely faced 
with the problem is United States v. Thierichens™ As has been stated, the 
United States District Court for the Bastern District of Pennsylvania com- 
pletely rejected the claim that the defendant in the case could not be prose- 
cuted for violations of the Mann Act or for smuggling. 

“The rejection of the claim of absolute immunity has also been the implicit 
assumption of the British Court of Criminal Appeal ™ and the b'rench Court of 
Cassation.” And, in Chow Hung Ching v. The King,“ Chief Justice Latham of 
the High Court of Australia indicated clearly that he did not find a sub- 
stantial basis for the claim of absolute immunity, at the same time that he 
‘and the rest of the court held that the defendants were not members of visiting 
armed forces and thus not entitled to claim the immunity. 

“On the other hand, the cases which have been frequently cited ® as standing 
for an absolute immunity go no further than does the instant agreement.” 
‘Several involved offenses occurring in the obvious line of duty.” Several have 
turned on the provisions of an agreement between the countries.” Another in- 
voived the assault by one member of the visiting force upon another member 
‘aboard a war vessel, where the asserted jurisdiction of the country whose vessel 
it was, was waived by that country.” The remainder do not apply at all.” 

“In sum, those cases which have been decided in the absence of an agreement, 
have rejected the claim of immunity in all situations with the exception of a 
few, where the claims which have been granted have been for the most part, 
for offenses which were committed in the line of duty. The instant agreement, 
which not only expressly reserves primary jurisdiction over line-of-duty offenses 
to the sending state, but also extends such jurisdiction to other situations, 
grants the visiting forces more extensive jurisdiction than they would receive 
in the absence of an agreement. 


“Cc. PRACTICE AMONG THE NATIONS 


“There is convincing evidence that in actual practice the nations of Burope 
recognize no principle that United States troops stationed therein are immune 
from their local criminal jurisdiction. Statistics furnished by the Department 
of the Defense show that a substantial number of American servicemen have 


® See supra. 

™ See supra: cf. In re Lo Dolce (106 F. Supp. 455 (W. D. N. Y., 1952)). And see the 
discussion of The Schooner poohengs v. MeFaddon, supra. 

® Rex v. Aughet (34 T. L. R. ); see also the same case, Rew v. Garrett, ex parte de 
Dryver (34 T. L. R. 13), where the jurisdiction of the British courts over an assault by 
1 Belgian soldier upon another Belgian soldier in London in a private quarrel, was even 
more clearly ass 

% French State vy. Pratt (Ann. Dig.» 1919-22, p. 332). 

™56 Argus Law Reports 29 (1949). 

SE. g., ing, I, IL. 

*%In re A. F., decided by the Tribunal Correctionel of the Isle of Chios, Greece, in 1945. 
Ann, Dig., 1943-45, p, 163, pepeare to be 1 case where the claim was sustained for an off- 
duty offense in the absence of domestic legislation or an agreement. Howayer, the trun- 
eated report of that lower court case indicates that the prosecuting officer ur; upon the 
court that the offending British sailors were immune from prosecution. urther, the 
offense took place in time of war. 

% (1) Amrane c. John (Civil Tribunal of Alexandria), Ann. Dig., 1931-82, p. 174, id., 
1933-34, p. 187 (civil suit for cumaaee against British commanding officer for comegs 
incurred by the hitting of the plaintiff by a soldier driving a lorry in the course of his 
duty). (2) Republic of Panama vy. Schwartzfiger (21 Am. J. Int. L. 182 (1927) (Supreme 
Court of Panama) ). Immunity of American soldier from prosecution for manslaughter 
by local authorities, where the killing had taken place while the soldier was driving 4 
wounded workman from France Field to Colon Hospital through the city of Colon, Panama. 
The soldier had been ordered by his commanding officer to ae e workman to the 
hospital.) (3) In re Gilbert (Brazil, 1945), Ann. Dig., 1946, p. 86. (Brazilian civilian 
attempted to enter an American naval base, refused to stop at sentry’s orders, shot and 
killed by sentry.) 

% Amrane c. John, Panama v. Schwartzfiger, n. 97, supra. 

%® Ching Chi Cheung v. The King [1939], A. C. 160. 

1. g., Casablanca Arbitration Award, —_—=. 1909, 3 Am. J. Int. L. 755 (1909), 
which involved the conflicting jurisdictional claims of the French as a force of occupation 
and as the force to whom certain deserters belonged and of the Germans as the result of 
an agreement with Morocco giving them jurisdiction over all German nationals; Jn ré 
Polimeni (Military Court of Rome), Ann. Dig., 1935-37, p. 248; see Barton II, p. 220. 
(Question of whether Italian military court in Italy had jurisdiction over member of 
Italian Armed Forces for assault upon a British corporal while stationed in the Saar Terri- 
tory during an international plebiscite.) 
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been tried for local offenses in local courts.” At least France, England, Italy, 
Bermuda, and Turkey have reported trials of such a nature. It is significant, 
however, for comparative purposes, that the sentences imposed upon the service- 
men were almost uniformly lighter than those they would have received from 
a court-martial for the same offense, that the vast majority of sentences of con- 
finement were.suspended and that in only two instances were sentences of 3-year 
confinements—the maximum imposed—reported, 1 for rape and the other for 
black marketing. 

“These statistics make it quite clear that the nations of Burope in practice 
assume and exercise criminal jurisdiction over our forces. 


“IV. Tae Errect oF THE PRoposep RESERVATION 


“It has been shown that the nations of the world recognize no principle of inter- 
national law that visiting forces are immune from local criminal jurisdiction and 
that Congress, in the Friendly Service Courts Act of 1944, unequivocally rejected 
such a principle. 

“Yet the proposed reservation imposes an obligation upon the United States to 
grant exclusive jurisdiction over the visiting forces in this country to the military 
authorities of those forces. It is true that this reservation is operative in the 
United States only upon the request of the visiting nation. But it would seem 
quite improbable that such a request would not be made by every nation which is 
party to the agreement, inasmuch as the United States would have insisted upon 
such immunity for its local forces abroad. This would mean that no State in the 
United States could try any foreign serviceman for any offense he committed 
here, be it rape, murder, burglary, or assault, regardless of the fact that an Amer- 
ican citizen was the victim. Indeed, under the reservation a visiting serviceman 
could not be tried in the Federal courts for espionage, sabotage, or assassination 
of the President. This reservation seems completely inconsistent with the con- 
siitutional amendment which has been proposed by Senator Bricker. Section 2 of 
that proposed amendment provides : 

“‘No treaty shall authorize or permit any foreign power * * * to supervise, 
control, or adjudicate * * * any * * * matter essentially within the domestic 
jurisdiction of the United States.’ 

“Jurisdiction over crimes such as espionage, sabotage, and assassination com- 
mitted by foreign forces, stationed in this nation would appear to be, in the ab- 
sence of an agreement, a ‘matter essentially within the domestic jurisdiction of 
the United States,’ as that phrase is used in the amendment. Senator Bricker’s 
proposed reservation would require the United States to grant to visiting forces 
exclusive jurisdiction over crimes committed by their forces in this country, and 
would deprive both State and Federal courts of their jurisdiction over those 
offenses. Senator Bricker’s proposed reservation, consequently, would appear to 
be illegal under Senator Bricker’s proposed constitional amendment. 


“Vv. CONCLUSION 


“It has been claimed that under international law friendly foreign forces 
are immune from the criminal jurisdiction of the host state for crimes committed 
therein. This contention is without foundation. Even where there is no express 
agreement among the nations, claims of immunity have been generally rejected 
except in a few cases where the offenses occurred in the line of duty. As the in- 
stant agreement makes provision for such offenses, as well as for others, it is 
clear that under that agreement the sending state acquires more jurisdiction over 
its forces than it would have without an agreement. 

“No principle of international law can be deduced from the provisions of the 
various international agreements upon the subject. Such arrangements, which 
have obtained in both peace and war, contain widely different jurisdictional pro- 
Visions, and no uniform practice appears from their terms. There is, of course, 
no restriction in international law upon the terms of any agreement upon the 
subject, as the receiving state need not permit the ingress of the forces, and the 
sending state need not send them, if the conditions are not respectively satisfac- 
tory. In point of comparison, however, the instant agreement measures very 
a the standpoint of the sending state—with the immediately paral- 
el agreemen 


** Congressional Record, May 7, 1953, pp. 4828-4829. 
28. J. Res. 1, 83d Cong. ., id 
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..“The adoption of the proposed reservation would deprive both. the Federal 
Government and the States of their jurisdiction oyer criminal offenses committed 
by the foreign forces stationed in this country, no matter what .the nature, 
location, or victim of the offense might be. ;Such a deprivation is inconsistent 
with the constitutional amendment proposed by..Senator Bricker himself. In 
considering a similar problem in 1944, Congress clearly refused to grant exclusive 
jurisdiction to foreign service courts over offenses committed by foreign forces 
in this country. 

“There is no basis for the contention that the proposed agreement violates any 
rule of international law.” 

Actually the Status of Forces Treaty represents a specific gain for the American 
serviceman stationed abroad, if tried for a criminal offense in the courts of a 
local country. Under it he must, regardless of local procedure, be accorded the 
right to counsel, the right to a fair trial, to a speedy trial, the right to secure 
witnesses in his behalf, the right to be confronted with the charges and witnesses 
against him, the right to have an interpreter, and the right to communicate with 
his own Government. In addition to these rights which the Status of Forces 
Treaty guarantees to the serviceman, the Congress of the United States has 
added certain reservations to the treaty which provide additional gains for him: 
First, the criminal jurisdiction provisions are not to constitute a precedent for 
future agreements; second, whenever an American serviceman is to be tried in 
a foreign court, under this agreement, the commanding officer of the American 
Armed Forces in that country will examine its laws with particular reference to 
the safeguards contained in the United States Constitution; third, if in his 
opinion there is danger that the person tried will not be protected with the con- 
stitutional rights he would enjoy in the United States, the commanding officer 
shall request the authorities in the receiving state to waive jurisdiction. In 
the vent of refusal of such request the commanding officer is then directed to 
request diplomatic intervention by. the State Department; and fourth, a repre- 
sentative of the United States Government will attend any trial of an American 
serviceman under the treaty and report on any failure to accord the defendant 
the rights to which he is entitled. In these cases the commanding officer is 
again directed to request diplomatic intervention by the State Department (99 
Congressional Record, 83d Cong., July 14, 1953.) 

In all the fuss,and fury. over the Status of Forces Treaty there is one point 
which seems essential and yet seems to have been overlooked. . It is, that it is 
not the Status of Forces Treaty which deprives United States soldiers of their 
constitutional rights. Our soldiers abroad are deprived of certain of those rights 
by the fact that when they become soldiers they become subject to the Articles of 
War and the Uniform Code of Military Justice. 

In courts-martial a soldier is not entitled to a jury trial or other constitutional 
rights. He is entitled only to those supplied by statute, the Uniform Code of 
Military Justice. If.a soldier commits a civilian crime overseas, the only United 
States criminal law applicable in the foreign country would be the Uniform Code. 

The matter of trial by jury perhaps provides the most dramatic illustration 
of the point. Under United States military law and the Uniform Code, the 
United States soldier who commits a civilian crime in France would be tried 
by United States courts-martial and by that fact would be deprived, of his 
United States constitutional right to be tried by jury. The Status of Forces 
Treaty intervenes and he is tried under French law which provides for a jury 
trial in a French civilian criminal court. In a sense the Status of Forces Treaty 
might thus be said to be restoring to the soldier his ri: sht to a jury trial after 
the United States had taken it away from him. 

From the foregoing it can readily be seen that there was and is, in reality, no 
generally accepted and recognized rule of immunity in international law and that 
prior to the Status of Forces Treaty the criminal jurisdiction of the sending state 
was generally a subject of negotiation. Usvally the jurisdiction of the host state 
was waived only while members of the Armed Forces were on duty or on military 
reservations or bases. While on leave or liberty away from the reservation or 
base the member of the visiting force was usually subject to the jurisdiction of 
the host nation. 

Mr. Chairman, in viewing section 7 of the Status of Forces Treaty with realism 
rather than emotionalism these conclusions are ineseapable.- The cases quoted 
by opponents to section 7 do not bear out their conclInsion that the rule of inter- 
national law was to grant extraterritoriality in criminal jurisdiction to the visit- 
ing nation. The rights of a visiting American soldier while off duty in time 
of peace have then been improved by reason of the Status of Forces Treaty. 
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Toe pass House Joint Resolution 309 and direct the President to repudiate sec- 
tion 7 would serye to take away the rights of American soldiers which were 
granted by the treaty. In the interest of American soldiers, I urge that House 
Joint Reselution 309 be defeated. 


HorMAN, MICKELWAIT, Marton, Buack & PERKINS, 
Seattle, Wash., July 15, 1955. 
Re Status of Forces Treaty 


Hon. James P. Ricwarps, 
Chairman of the House Foreign Affairs Committee, 
House Office Building, Washington, D. C. 


Dear Mr. CHateMAN: I would like to make a brief statement of views regard- 
ing the so-called Status of Forces Treaty to be included in the record of your 
current hearings. 

It seems to me the fundamental question is whether an American soldier 
stationed in a foreign country (against his will, whether drafted or enlisted) 
is thereby to be stripped of all his American constitutional rights. Prior to the 
Status of Forees Treaty it had theretofore been an established principle of in- 
ternational law that when the armed forces of one nation went into the terri- 
tory of another with the consent of that nation the law of the sending nation 
followed and protected the members of such armed forces and entitled them to 
be tried in accorcance with the laws and military procedures of the sending 
eountry. (Schooner Exchange v. McFaddon, 7. Cranch 116, 3 L. ed. 287 (1812). 
See also vol. 36, American Journal of International Law 539; vol. 40, American 
Journal of International Law 237.) Recognizing this traditional rule of inter- 
national law, Congress, in 1948, established the Uniform Code of Military Justice 
applicable to our Armed Forces wherever stationed. This was an imp!ementa- 
tion of the provision of the Constitution itself that Congress is empowered “to 
make rules for the government and regulation of the land and naval forces” 
(Constitution, art. I, sec. 8). Prior to that date, only on rare occasions and 
due to certain special circumstances was any American soldier or sailor ever 
tried by a local foreign court. 

The reason underlying the traditional rule of international law was never 
better stated than by Chief Justice John Marshall when he said in the Schooner 
Hechange ease: 

“One sovereign being is in no respect amenable to another; and being bound 
by obligations of the highest character not to degrade the dignity of his nation, 
by placing himself or its sovereign rights within the jurisdiction of another, 
can be supposed to enter a foreign territory only under an express license, or 
in the confidence that the immunities belonging to his independent sovereign 
station, though not expressly stipulated, are reversed by implication, and will be 
extended to him. 

“This perfect equality and absolute independence of sovereigns, and this 
common interest impelling them to mutual intercourse, and an interchange of 
good offices with each other, have given rise to a class of cases in which every 
sovereign is understood to waive the exercise of a part of the completed exclusive 
territorial jurisdiction, which has been stated to be the attribute of every nation.” 

Marshall then went on to say no sovereign whose troops are in the territory 
ms a friendly foreign state could afford to surrender exclusive control over those 
orces. 

In Coleman v. Tennessee (1878) (97 U. S. 509, 515), Marshall’s doctrine, 
widely accepted throughout the civilized world until the Status of Forces Treaty, 
was briefly summarized as follows: 

“It is well settled that a foreign army, permitted to march through a friendly 
nation, or stationed within it, by permission of its government or sovereign, is 
exempt from the civil and criminal jurisdiction of the place.” 

To the same effect is Dow v. Johnson (1879) (100 U. S. 158, 165). 

In fact, at the time the Status of Forces Treaty was approved by the Senate, 
the Army Manual provided that our own Armed Forces retained exclusive 
jurisdiction over our soldiers located without the country. In other words, after 
the representation had been made to each American soldier ordered abroad 
that he could only be subjected to American military courts, a treaty was made 
and ratified which destroyed the legal protection which was in force when he 
left the country. 

It will not do to say that this fundamental principle of international law only 
applies in time of actual occupation of a country during the progress of a war. 
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This distinction was never made until it was first advanced by the Senate 
Foreign Relations Committee in connection with the Status of Forces Treaty. 
Of course the situation is and always has been very different where nationals of 
one country, even soldiers, are in a foreign country casually or for some personal 
or business reason. 

The fact is that the Status of Forces Treaty was contrived by the State 
Department with the hope that it would help secure ratification, particularly 
by France, of EDC. The State Department had already, with a view to placating 
French sensibilities, entered into a secret executive agreement with France 
along the lines of the Status of Forces Treaty and, to confirm this secret arrange- 
ment and put other countries on the same basis, the Foreign Relations Commit- 
tee of the Senate recommended that the secret agreement be formalized by treaty. 
Senator Knowland, the majority leader in the Senate, in the debate on the Status 
of Forces Treaty admitted that if the matter were before the Senate as an 
original proposition, no such arrangement would be acceptable to him. 

There is nothing in the record of the hearings before the Foreign Relations 
Committee or in the Senate debate, or elsewhere, that indicates that any of the 
countries involved either denied the traditional principle of international law 
above referred to, or undertook to impose as a condition of our troops being on 
their soil the right to try them in the local courts. The whole matter was a sheer 
gesture of appeasement on the part of the State Department, and, as in most 
cases of appeasement, the appeasement accomplished nothing. In spite of the 
Status of Forces Treaty, France did not ratify EDC. We not only let the 
nations that are friendly try our military personnel and lodge them in foreign 
jails, but we have adopted the same folly of appeasement with respect to our 
American GI’s who are now lodged in Chinese jails. 

It is no comfort to the wives and mothers of America and to our soldiers 
compelled to serve in foreign lands to be told that the Constitution does not 
follow the flag, even though the idea is dressed up in some such phraseology 
as that “The Constitution cannot limit the operation of foreign courts within 
the territory of a foreign nation.” This is not the point of the matter. There is 
no question of limiting the operation of foreign courts. The point is, surrender- 
ing by treaty the right of an American GI to be tried as the Constitution itself 
provides in accordance with rules and regulations established by the Congress 
of the United States, and in accordance with the traditional and established 
rule of international law, as it existed before changed by a treaty of appeasement. 

An extra copy of this letter is enclosed for your own files. 

Yours respectfully, 
Frank E. Hotman, 
Past President of the American Bar Association. 
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TUESDAY, JULY 19, 1955 


House or REPRESENTATIVES, 
ComMITTEE ON Foreign AFFarrs 
Washington, D.C. 

The committee met, pursuant to call, in room G-3, United States 

Cope at 10: 53 a. m., the Honorable James P. Richards (chairman) 
yresiaing. 5 

‘ Chairman Ricwarps. The committee will come to order, please. 
We will continue hearings on House Joint Resolution 309. e are 
glad to have with us this morning our old friend, the Deputy Under 
Secretary of State, the ee Robert Murphy. We also have 
the Honorable Wilber M. Brucker, General Counsel of the Depart- 
ment of Defense, and Mr. J. Lee Rankin, Assistant Attorney Gen- 
eral, Office of the Legal Counsel, Department of Justice. 

I want to say that this morning we are in open session. We have 
these three witnesses from Justice, State, and Defense, and with the 
consent of the committee, they will sit side by side here and testify. 
I hope the members of the committee will wait until they have finished 
their statements before asking any questions. Then we will treat 
the three of them as kind of a team, and whatever questions are di- 
rected will be taken up by the witness whose specialty is in that line. 

The Department has turned over to the committee a list of all 
the countries with which the United States has agreements concern- 
ing jurisdiction over American forces. 

(The list is as follows :) 


CouNTRIES WITH WHICH THE UNITED States Has AGREEMENTS WHICH CONTAIN 
UNCLASSIFIED PROVISIONS CONCERNING JURISDICTION OvER UNITED STATES Forces 
on Mrnrrary Personnet STATIONED IN THOSE COUNTRIES 


Belgium Indonesia 
Bolivia Iran 
Brazil Iraq 
Burma Italy 
Canada Japan 
Chile ‘ Korea 
China Liberia 
Colombia Libya 
Costa Rica Luxembourg 
Cuba Mexico 
Denmark (including Greenland) Netherlands 
Ecuador Nicaragua 
El Salvador Norway 
Ethiopia Pakistan 
France Panama 
Germany Paraguay 
Great Britain (including Antigua, Ber- Peru 
muda, British Guiana, Jamaica, St. Philippines 
Lucia, Trinidad, Bahamas, including Portugal 
Turks and Caicos Islands, Newfound- Saudi Arabia 
land) Spain 
Greece Thailand 
Guatemala Turkey 
Haiti Uruguay 
Honduras Venezuela 


Iceland Yugoslavia 
Indochina 
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Chairman Ricuarps. We will hear first from Mr. Murphy, the Dep- 
uty Under Secretary of State. _Go ahead, sir. 


STATEMENT OF HON. ROBERT MURPHY, DEPUTY UNDER 
SECRETARY, DEPARTMENT OF STATE 


Mr. Murpuy. I would like your permission to begin with a word 
about the testimony which the committee has heard until now. The 
Department of State—and T am sure I can speak also for the Depart- 
ment of Defense and the Department of Justice in this regard—fully 
sympathizes with the concern expressed by the witnesses who have 
appeared before this committee. It is not, I trust, necessary to say 
that this concern for the members of our forces is fully shared by the 
Department of State and by the Department of Defense. Their we!- 
fare, indeed, is not only our concern, but our responsibility. 

Unfortunately, some of the statements made before this committee 
and much that has appeared in public print, reflect, we think, basic 
misconceptions and misinformation. Our efforts to inform the Amer- 
ican people on the very important matter with which this committee 
is concerned have apparently been Jess successful than we had hoped 
It is for that reason that the Department is particularly grateful for 
the opportunity you have offered this morning to inform and to ex- 
plain to this committee, and to the American people, what are the 
aaa issues involved, what is the legal situation, and what are the 

acts. 

By way of preface to my remarks, let me summarize what we be 
lieve to be the situation. We believe that the arrangements we do 
have are, in general, the best that we can obtain today. We believe 
that maintaining these arrangements, while remaining ever on the 
alert to protect the individual member of our forces against possible 
error or abuse, is in the national interest. We believe that these ar 
rangements are reasonable and practicable and represent considerable 
concessions to the viewpoint of the United States by our allies, We 
believe that the experience to date—which the representative of the 
Defense is prepared to summarize for you—shows that our status of 
forces arrangements have worked in favor of the members of our 
military forces abroad. This experience, as you will see, shows how 
small is the percentage of servicemen tried by foreign courts, and how 
few of these were actually sent to jail. As to the handful who went 
to jail, we can say this! In every one of these cases a United States 
representative carefully followed the trial. In not. one of these cases 
do we believe that an innocent man has gone to jail. In not one of 
these cases did we feel warranted in objecting that there had been 
an unfair trial. In not one’of these cases was there cruel or unusual 
punishment. In not one of these cases can we say that the sentence 
meted out was substantially more severe than that which would prob- 
ably have been imposed by a United States court-martial. 

In the history of American treatymaking; there have been few agree- 
ments more carefully and painstakingly negotiated than the NATO 
Status of Forces Agreement. There are few agreements which have 
received more widespread support from military and diplomatic ofli- 
cials familiar with the cireumstances. The terms of the agreement 
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were worked out by diplomatic and military officials of two adminis- 
trations. Phe treaty was presented to the Senate by President Kisen- 
hower and received his full.support, as well as that of Secretary 
Dulles and Secretary Wilson, ponantal Bradley, Chairman of the Joint 
Chiefs.of Staff, General Ridgway, Supreme Allied Commander in 
Europe, and Admiral MoCorntcls hiaeaene Allied Commander in the 
Atlantic. In the Senate the treaty received careful consideration, 
much efit centering.on the issue of criminal jurisdiction with which 
you are now concerned. The Senate approved the treaty by a 72-15 
vote. Among its supporters were Senators Knowland, Senator Taft, 
Senator George, ca Senator Johnson. Yet there is today a certain 
amount of confusion concerning the meaning of the Status of Forces 
Treaty. 

Earlier in the hearings, members of this committee expressed an 
interest in how the N ‘ATO. Status of Forces Treaty came about. When 
the United States decided that the defense of this country and of the 
free world required the stationing of American forces on foreign soil, 
we were concerned to assure these forces the maximum protection pos- 
sible. Recognizing that unless there were agreements with the gov- 
ernments concerned, our troops might be subjected to local jurisdiction 
for all kinds of offenses, even those committed while the serviceman 
was on duty, bilateral arrangements were negotiated. These were 
interim arrangements, in the form of executive agreements, varying 
from country ‘to country. The lack of uniformity and the interim 
character of the arrangements raised problems in various countries. 
When the North Atlantic Treaty came into force and an integrated 
Western defense was begun, it became clear that a more formal and 
more permanent definition of status was necessary. Everyone agreed 
that it should be arrived at on a uniform and multilateral basis. It 
was also necessary to deal with many other subjects, such as travel, 
customs, taxes, civil claims, and so forth. (In the NATO Status 
of Forces Treaty the article on criminal law is only 1 of 20.) 

The status of forces of one friendly power in the country of an- 
other in time of peace had already been the subject of negotiation 
among the countries of Europe. The Brussels agreement of 1949, gov- 
erning the status of forces of Western Union Powers, had established 
a precedent which the European countries thought should be con- 
tinued in the NATO framework. This became the basis for study, 
but the United States sought to assure greater protections for our 
servicemen. 

The countries involved in the North Atlantic Treaty Organization 
believe that their system of justice is civilized and fair. They were 
not willing to recognize an extralegal status of forces of other frien dly 
states. Although some of them feel as strongly as we do about pro- 
tecting the members of their forces, they were willing, in the common 
defense, to send forces to friendly states, recognizing that they would 
be subject. to the jurisdiction of those states. within certain limite- 
tions to be established in the Status of Forces Treaty, and they believed 
that the other NATO members should be willing to do likewise. 

The United States sought to obtain for its forees the maximum 
privileges and protection possible. We sought and obtained more. 
in most countries, than was granted by the interim arrangements. 
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Of course, we could not ask, in a multilateral ry for provi- 
sions which we were not prepared to grant in the United States. We 
believe that the NATO Status of Forces Treaty was, and is, in the 
circumstances the best possible multilateral agreement obtainable. 

One principal source of confusion about criminal jurisdiction 
provisions, I believe, is the notion that the treaty gave away some- 
thing—that it surrendered certain rights and privileges to which 
American servicemen would otherwise have been entitled. Now this 
idea is simply not true. It is without foundation. The contrary is 
true. As Attorney General Brownell has testified, the treaty gained 
certain important rights and privileges for American servicemen 
abroad that they would not otherwise possess. That was one of the 
principal purposes of the treaty, and that has been its principal effect. 

The major criticism directed against the criminal jurisdiction pro- 
visions of the treaty stems from the fact that, under its terms, foreign 
law enforcement agencies retain a measure of jurisdiction over Amer- 
ican servicemen who are accused of crimes. Somehow, the idea arose 
that the treaty gave foreign governments this criminal jurisdiction. 
This idea seems to be based on the false premise that the soldiers of 
one country who are stationed in another country normally remain 
under the exclusive jurisdiction of their commanders and are not 
subject to local laws. I understand that certain American judicial 
opinions have been cited to support this view. 

The committee will hear from the representative of the Department 
of Justice. I should like, nevertheless, to read the committee Attor- 
ney General Brownell’s conclusions about the treaty. Before the Sen- 
ate Foreign Relations Committee considering the treaty, he said, in 
part: 

* * * we believe that this does not change the rule of international law to 
the detriment of any American citizen. 

Now our second conclusion is that the treaty affords to our forces abroad 


more immunity from local criminal jurisdiction than they would have in the 
absence of an agreement. 


Our third conclusion is that this treaty affords our forces abroad more immu- 


nity than is afforded under the agreements which we think are directly com- 
parable. 


And our final conclusion is that the treaty gives to the members of our forces 
when they are to be tried in the courts of the receiving state adequate safeguards 
in accordance with civilized standards of justice. 

Even if the legal conclusions were disputable, however, we cannot 
escape the hard facts. The governments of allied countries—the gov- 
ernments directly concerned here—certainly do not recognize legal 
doctrines like that suggested. They are sovereign nations. As such, 
they have criminal jurisdiction over every individual accused of 
offenses within their boundaries—whether soldier or civilian, whether 
citizen or alien—unless they voluntarily choose to waive this jurisdic- 
tion. Under long-standing custom, they have waived it in the case 
of certain diplomatic officials. Under wartime conditions, “oe 
sometimes waived it with respect to allied military personnel. Under 
the Status of Forces Agreement, they have waived a considerable part 
of their jurisdiction with respect to allied soldiers stationed in their 
country in peacetime. But the choice always lies with the sovereign 
host government. If it does not waive its jurisdiction or modify it, 
it retains jurisdiction, and this applies to soldiers as well as to tourists 
and businessmen who are visiting its country. 
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In the absence of the Status of Forces Treaty or other voluntary 
waiver, therefore, these governments would have the right to arrest 
and try any American accused of criminal offenses within their bor- 
ders. If the treaty now existing should be revoked, that is exactly 
the situation that would immediately come into being. For this 
reason, it is entirely incorrect to argue that if we got rid of the Status 
of Forces Treaty the rights of American soldiers abroad would be 
restored. As Attorney General Brownell said, without the NATO 
agreement, our forces would have much less and would be worse off. 

Now, in view of the fact that foreign governments normally have 
full jurisdiction over military and civilian personnel within their 
boundaries, there are some who recognize that the treaty has added 
substantially to the protection afforded American servicemen, but who 
nevertheless argue that allied governments should have gone even 
further than they did. They believe that the United States Govern- 
ment, in return for assigning soldiers, sailors, and airmen abroad, 
should demand that allied governments completely surrender their 
criminal jurisdiction over these troops. In effect, they seem to be 
saying that American forces are sent abroad as a special favor to 
allied nations, and that these nations ought to be willing to give up 
a part of their sovereign authority in payment for this favor. If these 
governments are unwilling to do this, it is argued, the United States 
should withdraw its troops. 

This argument raises'the gravest issues of foreign policy and na- 
tional security. ‘This committee has by its action on legislation indi- 
cated its understanding of the reasons for stationing American serv- 
icemen abroad, and of the international circumstances which make 
this action essential to our national safety. Nevertheless, it may be 
useful to review briefly some of the basic principles upon which the 
NATO alliance is founded. The Status of Forces ment can 
only be understood within the context of the broader collective secu- 
rity system of which it is a part. 

This country long ago accepted the fact that the only true security 
available in this‘modern world is collective security. The Congress 
has demonstrated time and again its recognition of this proposition. 
We have entered alliances with many countries throughout the world, 
not just to protect other nations but also to protect ourselves. One of 
the most important of these alliances is the North Atlantic Treaty 
Organization. Our NATO allies have raised sizable military forces, 
and now have more men under arms than we do. They are producing 
military equipment and supplies in significant quantities. ey have 
provided many important ports and bases for the common defense. 
While the United States Government has contributed substantial 
amounts in money and equipment to support their defense efforts, 
these governments are paying most of the cost themselves. As a result, 
they are supplying more military power to supplement and reinforce 
American defense efforts than we can find anywhere else in the world. 
NATO represents our first line of defense, and the degree of its effec- 
tiveness has a tremendous impact upon the dependability of our own 
national defense system. To put it simply, the success of NATO may 
make the difference between war and peace—may some day determine 
whether millions of Americans will live or die. 
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As part of our contribution to the NATO partnership, we have 
stationed a sizable number of United States military forces in Europe. 
While these forces are a minority of the total, their presence is indis- 
pensable to NATO. In political and psychological terms, their pres- 
ence demonstrates our continuing determination to participate actively 
in the Atlantic defense system. In military terms, they represent a 
body of trained and skilled manpower for which no substitution from 
European sources is yet practical. They operate ports and airbases 
and other technical facilities which are vital to effective defense in 
modern warfare. Our allies want these troops to stay in Europe. We 
recognize the need to have them there. They are part of an overall 
pattern of defense which could not be disrupted without fatal injury 
to the entire structure. 

The important point for us to remember is that American troops 
are not in Europe as a favor to our allies. Their principal purpose 
is to protect the United States itself. They are there because we know 
that we can get more total protection by combining our strength with 
that of other nations than by standing alone. They are there because 
we want to prevent war altogether—to stop it before it starts. And if 
war comes, despite our best efforts to prevent it, these military forces 
are in the place where they can do the most good—where they can 
help to halt an enemy attack and to retaliate with, we think, imme- 
diate and devastating effect. No credence is given today to the idea 
that American soldiers, sailors, and airmen can best protect American 
citizens by staying at home and waiting for an enemy to strike the 
United States. 

Let me repeat, Mr. Chairman, that American troops are not in 
allied countries as a favor to our allies. We know this and our allies 
know it. It would be ridiculous for us-to try to pretend that our 
troops are there just to help them. It is impossible for us to say : “Put 
Americans above the law or we'll go home” because it is not in our own 
interest to go home, any more than it is in their interest for us to go 
home. Only one interest would be served by the withdrawal of Ameri- 
can forces from Europe, and that is the interest of Communist im- 
perialism. 

The Communists themselves are well aware of this fact. .Most of 
you know, I am sure, that the Communists have labored increasingly 
to get American troops out of Europe. You will note that. one key 
element of most recent Soviet proposals is to eliminate United States 
bases in Europe and to get American troops out. Local Communist 
parties are constantly carrying on propaganda campaigns to convince 
the local population that American soldiers should go home. They 
are constantly trying to stir up trouble between our troops and local 
citizens. They know that Europeans have bad memories of military 
occupation and so they try to pretend that our troops are “oecupation 
forces.” To support this theme, the Communists steadily criticize 
local officials for giving privileges to American troops, and argue 
loudly that the Status of Forces Agreement has given away too much 
of the local government’s authority. Adding all these things together, 
we can see clearly that the withdrawal of American forces from Eu- 
rope is a major Communist objective, because they know that such 
action would weaken American defense as well as European defense. 

In the context of the mutual defense program conducted through 
NATO, I believe the Status of Forces Agreement can be viewed in 
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better perspective. NATO has not only led to the stationing of 
American troops in Europe; it has also made necessary the stationing 
of troops from several European countries in other European countries. 
One aspect of the mutual security program involves the assignment 
of thousands of allied servicemen to the United States each year for 
special training. All these exchanges of military personnel inevi- 
tably produce certain administrative and personal problems. In war- 
time, most of these problems seem relatively minor. When soldiers 
are lying every day under enemy fire, there is little tendency to worry 
very much about secondary sacrifices and inconveniences. In peace- 
time, however, it is more difficult for people to accept the necessity of 
these inconveniences. It is sometimes hard to realize the full im- 
portance of success on our part in fighting the “cold war”—in conduct- 
ing a dynamic peace effort to prevent war. 

It is natural that we should try to minimize the personal difficulties 
that result from the stationing of troops of certain NATO countries 
in other NATO countries. One of the most thorny problems is that 
of criminal jurisdiction. Under normal circumstances, as we have 
seen, the sovereign host government has criminal jurisdiction. In the 
absence of waiver by the host country, military personnel would be 
subject to local jurisdiction, as are local citizens or visiting business- 
men or tourists. The United States Government believes that these 
military personnel deserve special protection. Most allied govern- 
ments agree with this principle. During World War I, in fact, there 
were various legislative enactments and special agreements that pro- 
vided special protection. However, as the time for the expiration of 
these wartime agreements drew near, it became necessary for the 
NATO governments to work out new arrangements which would afford 
protection to individual servicemen consistent with the sovéreign au- 
thority of the host countries. It is strangely ironic that this effort 
should later have been interpreted as a denial or surrender of Ameri- 
can rights, when in fact American servicemen have gained substantial 
advantages. 

Let’s take a look at some of these advantages. In the first place, 
the Status of Forces Agreement provides that United States service- 
men remain under United States jurisdiction with respect to offenses 
cammitted while on duty. In other words, foreign governments have 
voluntarily limited their jurisdiction to criminal offenses occurring 
while soldiers are off duty, on leave ora. w. 0.1. President Eisenhower 
once addressed himself to this important feature of the agreement. 
He said in effect that he believed servicemen deserved special treat- 
ment while carrying out their assignments, but that when these 
servicemen were on Tae and were following personal interests they 
should be subject to the same basic responsibilities as other citizens. 

Next, even if a serviceman is accused of an offense during his off-duty 
hours, United States authorities have the right to request local law 
enforcement agencies to waive jurisdiction and turn the man over 
to the United States military commanders for trial and punishment. 
The treaty provides that the local authorities shall give sympathetic 
consideration to such requests. As the representative of the Depart- 
ment of Defense will be prepared to testify, jurisdiction has been 
waived voluntarily in the overwhelming majority of cases. 

Finally, in those cases where the local authorities believe they must 
retain criminal jurisdiction, the Status of Forces Agreement guaran- 
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tees certain basic rights to the American serviceman. They are com- 
perne to the safeguards which the serviceman would enjoy in a 
nited States courtmartial. For example, he has the right to counsel. 
He has the right to confrontation by witnesses. He has the right to 
use of compu pF eg: for the purpose of obtaining witnesses in 
his own behalf. He has the right to contact United States military 
authorities. He has the right to have United States officials present 
at his trial-when rules of the court permit, and in practice a United 
States representative has never been barred from any trial. Attorney 
General: Brownell has testified that these provisions add up to “ade- 
ue safeguards in accordance with civilized standards of justice.” 
hese -and other rights. would not necessarily be available if the 
Status of Forces Agreement did not exist. 

It has often been said that “the test of the pudding is in the eating.” 
I think all of you are undoubtedly interested in ee how the 
agreement has worked out in oer ractice. The detailed informa- 
tion will be presented by Governor Brucker. However, I should like 
to summarize in general terms the results of the agreement thus far. 

In general, both the Department of State and the Department of 
Defense agree that the status-of-forces arrangements have worked 
unusually well. This view is supported by the commanders in the 
field. .Some commanders apparently. feel that the local courts have 
actually been too lenient on erican offenders. As I have said, of 
the very, small number who were sentenced to prison by a foreign 
court, there was not a single case in which we have a clear feeling that 
a court-martial would have given a lighter sentence than that imposed 
by the local court. There was not a single case in which there was a 

‘basis for the, United States to protest that the safeguards assured by 
the Status of Forces eement for a fair trial were not met, or that 
there was any other unfairness. There has been not a single instance 
of cruel,or unusual punishment. A United States representative has 
been present at every one of the trials in these cases. 

Of the many American servicemen, military employees, and depend- 
ents sent abroad, where the NATO Status of Forces Treaty applied, 
there have been approximately 6,000 cases which fell within the pri- 
mary jurisdiction of the local courts. In some 70 percent of these 
cases the local authorities have either dropped the charges entirely or 
waived, jurisdiction voluntarily and have surrendered the accused 

rson to United States military authorities. Inthe very large major- 
ity of the cases where Americans have stood trials, the courts have 
either found the accused innocent or have only imposed a fine. Out 
of the many hundreds of thousands of service personnel abroad, out 
of a total of 6,000 cases, only 85 persons have been imprisoned by local 
authorities in NATO countries, and as of May 31, 1955, only 22 were 
actually in prison in these countries. Most of these sentences have 
been very short. The maximum sentence thus far imposed is 5 years, 
for highway robbery with violence at night by two men against an 
old taxi-driver. 2: 

You will note from the figures mentioned that local authorities 
have usually been quite willing to grant waivers of jurisdiction. In 
many instances, one might say, the cases for which we have been unable 
to obtain waivers and which have led to sentences of imprisonment 
have involved offenses arousing strong local feeling. Even in these 
cases, the courts have acted with moderation and have often been 
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criticized for doing so. A British newspaper, for example, com- 
plained bitterly several months ago that an American soldier nor- 
mally gets fined 10 shillings for an offense which would cause a local 
citizen to spend 6 months in jail. I do not know whether this com- 
plaint is justified, but I mention it to illustrate that there are definitely 
two sides to this question. When an American soldier assaults, robs, 
or murders a local citizen, you have a political and emotional problem 
on your hands that is not too easy to settle unless it is handled in a 
spirit of justice and mutual understanding. 

I have concentrated on the NATO countries and the NATO Status 
of Forces Agreement because of the importance of NATO in our 
foreign gid as well as because the resolution introduced in the 
House of Representatives also concentrated on the NATO Status of 
Forces Treaty. In fact, there are more or less formal arrangements 
governing status of our forces wherever they are stationed. Some of 
these agreements or arrangements must remain confidential. These 
arrangements are not classified at our request because of any desire 
by the executive branch to keep something hidden. They are classi- 
fied at the request of the other governments involved largely because 
of the generosity of these arrangements to our forces. We could not, 
of course, reveal a classified international agreement without the con- 
sent of the other party. Nor is it in our interest to publicize these 
favorable arrangements. To do so would jeopardize the arrangements 
and render it unlikely that our servicemen could continue to enjoy 
the benefits which they confer. We can assure the committee that 
the arrangements generally have worked no less favorably to the in- 
terests of our servicemen than the NATO Status of Forces Agreement. 

As to the experience in the non-NATO countries generally, the 
Department of Defense will be able to give you the figures and facts; 
in general, the experience is the same as, or in some cases even better 
than in the NATO countries, both as regards the high percentage of 
waivers and the fairness of treatment. 

Questions have been raised before this committee about the diplo- 
matic status of State Department and other civilian officials. In the 
first place, it should be made clear that the great majority of State 
Department. personnel overseas do not have immunity from local 
criminal jurisdiction. On the contrary, most. United States civilian 
officers and employees abroad, including those of other governmental 
agencies, as well as the State Department, have neither immunity nor 
the special guaranties provided United States servicemen by the 
Status of Forces Agreement. They are completely subject to local 
criminal jurisdiction, whether on duty or off duty. 

A small minority possesses diplomatic immunity by long custom 
and tradition. This immunity is granted not for the advantage of 
the individual but for the benefit of the government he is representing 
and the government can waive, and has waived, the immunity. And 
our diplomatic personnel are often required to live and work in 
hostile lands where immunity is essential to their work and to their 
safety. This immunity is enjoyed by a small number of people who 
in fact represent their Government, and military officers who repre- 
sent the United States—e. g., our MAAG officers, military, naval, 
and air attachés—also enjoy diplomatic status. 

Incidentally, nobody has diplomatic immunity except in the coun- 
try to which he is accredited. So, even Secretary Dulles does not 
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strictly have diplomatic immunity when he is abroad, since he is not 
accredited to any of the governments. And even an Ambassador has 
diplomatic immunity only where he is accredited, not when he is on 
vacation in another country. A diplomatic passport by itself gives 
no immunity from jurisdiction. 

As I see it, there are three theoretical alternatives suggested, or 
implied, by those who attack the treaty. None of them is good. 

First, we might try to revoke the treaty. Even if we were willing 
to ignore the solemn commitment undertaken by the United States 
with the overwhelming consent of the Senate, it should be clear that 
revocation of the agreement—or denouncing it—would not be an 
acceptable alternative. Revocation or denunciation would merely 
leave foreign jurisdiction undiminished, and remove the guaranties 
now assured to an individual serviceman. I don’t think anyone de- 
sires this result. 

The second alternative is to withdraw American forces from 
NATO. This action, we think, would make no sense either in terms 
of our foreign policy or our national defense. It would play into 
the hands of the Communists and permit them to achieve one of their 
most eagerly sought objectives. It would gravely weaken Europe 
and gravely weaken our own security. I think it would be a catas- 
trophe for free nations to wreck their entire system of collective 
defense simply because of their inability to agree on reasonable ar- 
rangements for handling an admittedly difficult legal and adminis- 
trative problem. Nothing could do more to justify the ancient Com- 
munist theory that the free nations are incapable of long-term 
cooperation and will eventually be divided by conflicts among 
themselves. 

Nothing could do more to free the Soviet empire from the fear 
that any aggression on its part will be met by instantaneous retalia- 
tion—a fear that has served as a powerful deterrent to Soviet ag- 
gression. 

The third alternative, of course, would be to try to negotiate a new 
agreement. Because of a widespread feeling in many areas that 
allied authorities have been excessively lenient toward Americans, 
political pressures might cause a new agreement to be considerably 
less favorable to United States servicemen. In any event, it can be 
safely predicted that a new agreement would not solve the funda- 
mental problem posed by the critics of the present agreement—that 
Allied Governments would not surrender all criminal jurisdiction 
over American forces. For just a moment, let us look at this problem 
from their viewpoint. 

Our allies know, as we do, that the cold war may continue for a 
long time. We all hope that we will be able to maintain a collective 
defense system as long as the threat exists. Could sovereign govern- 
ments permit United States Armed Forces to remain “above the law” — 
to constitute a sort of “state within a state”’—for an indefinite period 
of time ? 

As I have mentioned, these governments are already under attack 
for special treatment given to American servicemen. Their leaders 
are responsible to the people just as ours are, and are necessarily 
guided by similar political considerations. Would they be able to 
sign and secure ratification of a new agreement which would deprive 
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local law-enforcement authorities of all power to deal with crimes 
committed by Americans within their communities? We think not. 

If American forces should be made completely immune to local 
jurisdiction, or even if this immunity should be seriously proposed, 
we could be sure that the Communist propagandists would have a 
field day. Their phony claim that American troops are “occupation 
forces” would be given color and they would have vastly increased 
opportunities to nourish and exploit resentments among the local 
population. 

We must also remember that this treaty provides for reciprocity in 
the treatment of servicemen. Countries other than the United 
States are concerned, and it is essential that the rules which apply 
to one nation should apply to all. While the number of NATO mili- 
tary personnel stationed in this country is comparatively small, it is 
doubtful that our Federal and State governments would wish to 
surrender all criminal jurisdiction over these visitors. The Senate 
Foreign Relations Committee in recommending consent to ratifica- 
tion of the NAO Status of Forces Agreement agreed that the United 
States should not divest itself entirely of jurisdiction over foreign 
servicemen in this country. 

Finally, is it reasonable that any free nation demand that its allies 
surrender a fundamental aspect of their sovereignty as the price of 
cooperation? We Americans and other Western peoples have vig- 
orously and justifiably criticized the Soviet Union for reducing the 
nations of Eastern Europe to the status of satellites. We do not 
expect our allies to be satellites. None of these countries would accept 
a satellite role. 

The Status of Forces Agreement goes to the very heart of American 
foreign policy. If American troops were not needed in Europe, the 
Status of Forces Agreement would not be necessary. Instead the 
troops would be brought home. Furthermore, if it were assumed that 
the NATO alliance is unimportant—that this country could get along 
without allies—no doubt the same conclusion would be reached. We 
recognize that our troops are in Europe to protect our own interests— 
that the alliance is vital to world peace and the survival of human 
freedom—and that we must work with our allies on the basis of equal- 
ity and mutual respect. With that recognition the Status of Forces 
Agreement can be understood as a reasonable and intelligent effort to 
solve one of the inevitable problems of international partnership. 

I am sorry to have been so long, Mr. Chairman. 

Chairman Ricuarps. That was a very able statement, Mr. Secre- 
tary. I am sorry that I was out for a few minutes on account of hav- 
ing to go to the Rules Committee. I will certainly read very carefully 
what you have said in your statement. 

The next witness will be the Honorable Wilber M. Brucker, General 
Counsel for the Department of Defense. We are glad to have you, 
(rovernor. 

Mr. Dopp. Are we going on to hear the three before we have an op- 
portunity to question them individually ? 

Chairman Ricuarps. Yes. We thought that was better, because 
there would be questions that would apply to all three. 

Mr. Dopp. My only question is that since these seem to be rather full 
and complete statements, I wonder if we would be in rather severe 
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trouble individually in trying to get these questions to these indi- 
vidual witnesses. We will hear the three, and by that time we will 
probably be on the floor of the House, won’t we? 

Chairman Ricwarps. We don’t have to finish this morning. We will 
certainly have the advantage of these statements to study, where we 
can get our questions in an orderly form. With this team method of 
presentation of the case, we thought we could keep the presentation 
more orderly. That is what I presented to the committee a while ago. 

Mr. Apatr. I would like to associate myself with the views expressed 
by Mr. Dodd. In this able statement, there are such an infinite num- 
ber of questions raised which to me seem to invite further discussion, 
that I have a little fear that by passing over them they will lose their 
freshness in our minds, if we wait until all of them are presented. 

Chairman Ricwarps. Mr. Fulton. 

Mr. Futron. I would like to have a survey, so that we see the whole 
question in perspective with team presentation. While I don’t want 
to disagree, I feel the other procedure does get us off on details before 
we see the whole general problem. 

Chairman RicHarps. That was the desire of the Chair. I so rule, 
unless the committee overrules me. 

Mrs. Ketiy. Will we get a chance to ask questions to the team at a 
later time? 

Mr. Aparr. At some time when we are not in session on the floor, 
so that we can be here. I am concerned about that, as there may be 
matters that might hold us on the floor. 

Chairman Ricuarps. I will do as much as I can to accommodate the 
members. We will have some morning sessions. We will not hurry 
through. That will require ample opportunity to question all of the 
witnesses. 

Mr. Aparr. I am sure it is the disposition of the chairman to give us 
plenty of time. 

Chairman Ricnarps. Yes, sir. 

Mr. Dopp. We will be under the 5-minute rule. Will we have 5 
minutes on each ? 

Chairman Ricuarps. What is your question about the 5-minute 
rule? 

Mr. Dopp. I figure we get about 114 minutes if we had 3 for 5. We 
couldn’t ask very much in that length of time. 

Chairman RicHarps. We will go around on the 5-minute rule, and 
then we will come back for questions. We should take time enough to 
get the facts but we want to avoid unnecessary delay. If there is 
going to be an investigation, let it be an investigation, and let us have 
ample opportunity to have all questions answered. 

Governor Brucker. 


STATEMENT OF HON. WILBER M. BRUCKER, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Brucker. Mr. Chairman and members of the committee, my 
name is Wilber M. Brucker. I am General Counsel of the Department 
of Defense and appear exclusively in that capacity at the direction of 
Secretary of Defense Charles E. Wilson to represent the Department 
of Defense. Hon. H. Struve Hensel, who was Assistant Secretary of 
Defense for International Security Affairs until July 1, 1955, is un- 
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unavailable, and Hon. Gordon Gray, his successor, will not take over 
the duties of that office until later this month. Accordingly, I am 
pinch-hitting for that office in my appearance here today. 

My discussion will be directed to giving an account of how the 
Status of Forces Treaty is working out in practice, and to explain 
what steps have been taken by the Tenorimens of Defense to imple- 
ment the treaty in such a way as to safeguard the interests of Ameri- 
can servicemen abroad. 

The committee is particularly interested in article VII of the Status 
of Forces Treaty and it is my understanding that you wish the 
representatives of the Department of Defense to give information on 
the basis of which the committee can form an opinion as to whether 
the treaty is a satisfactory instrument for regulating the status of 
American troops abroad. 

Unfortunately, very wide currency has been given to grossly dis- 
torted accounts of a few cases, such as the Keefe case. These distor- 
tions have obscured the real issues. The Department of Defense 
firmly believes that a frank statement of the true facts in a few of 
these cases should dispel a great deal of the criticism which has been 
voiced. Qn the basis of the evidence which we will present, we expect 
to show the committee that on the whole, the treaty has been working 
out very satisfactorily. We believe that while there is, as always in 
matters of this sort, ample reason to be constantly vigilant, there is no 
reason to be alarmed about the practical working of this treaty. The 
reasons for our conclusions may be summarized as follows: 

First, we obtain, as the statistics will show, a very high percentage 
of waivers from the receiving or host nation in favor of our own juris- 
diction. Our figures show that foreign NATO nations, since the 
beginning of 1954, have either dropped charges or waived their juris- 
diction in about 70 percent of the cases subject to their jurisdiction. 

Second, only a very small percentage of the cases which are finally 
subject to foreign jurisdiction end up with a sentence in foreign jails— 
only about 1 percent. 

Third, our commanders and judge advocates in the field, with a few 
exceptions which we will discuss later, have reported that the applica- 
tion of the treaty has not had a detrimental effect on either the mission 
or the morale of the forces. 

Fourth, only one case has arisen where it has been necessary to 
report to the ) isa Services Committees of the two Houses of Con- 
gress, a violation of the rights of an accused serviceman abroad, and 
that was a case involving a fine of less than $50, which was refunded 
when the American serviceman declined to take an appeal. 

We do not, of course, say that the reasons listed above are an infalli- 
ble guide to a sound judgment; nor has the Department of Defense 
ever contended that the treaty is perfect. We do say, however, that 
on the basis of present evidence, it appears to be working out very 
satisfactorily. 

Any discussion of this subject must inevitably begin with a summary 
of the jurisdictional provisions of the NATO Status of Forces Treaty, 
which are embodied in article VII. I think they may be summarized 
as follows: In a few rare cases the sending state (1. e., the United States 
in the case of our troops abroad) has exclusive jurisdiction. That is, 
Where an offense is committed which is an offense against United 
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States law but not against the law of the host country, then the United 
States military authorities have exclusive jurisdiction to try by court- 
martial. 

Similarly, in a few rare cases the authorities of the host nation have 
exclusive jurisdiction to try. That is to say, in cases where an act is 
an offense against the local law but not against the law of the sending 
state. 

Apart from the foregoing rare cases, the basic scheme of article 
VIT is one of concurrent jurisdiction and this is the scheme which 
applies to the vast majoritv of the cases which arise. Incidentally, 
in this respect the treaty follows the historic pattern of concurrent. 
jurisdiction which prevails as between civil and military courts in 
the United States. However, article VII provides that in certain 
cases the concurrent jurisdiction of the sending state shall be primary 
and in certain other cases the concurrent jurisdiction of the receiving 
or host state shall be primary. For example. if the offense committed 
by a member of the visiting forces is an offense solely against the 
property (theft of a jeep) or security of the sending state, or if the 
offense is solely against the person or propertv of another member of 
the force (or civilian component or of a dependent) of that state 
(murder of another serviceman), or if the offense arises out of any 
act or omission done in the performance of official dutv (soldier on 
courier service runs down native), then the concurrent jurisdiction of 
the military authorities of the sending state shall be deemed primary. 
In other words, our military authorities would have the first right to 
try all such cases abroad. In all other cases, the authorities of the 
receiving or host state have primary jurisdiction and, by consequence, 
the first right to try. Once the accused has been tried by one state, 
he cannot be tried in the same country for the same offense by the 
other state. I am sure that members of the committee will recall that 
the treaty is fully reciprocal and that the United States is involved 
both as a sending and as a receiving state. 

It will be seen that the division of concurrent jurisdiction between 
primary and secondary rights has the effect of retaining military con- 
trol in our own military authorities over those activities of United 
States personnel abroad which are most important to the military 
function of the force and which are most essential to the maintenance 
of discipline. But when a member of the United States forces sta- 
tioned abroad is on an off-duty status or not engaged in the per- 
formance of official duty, then he is subject to the primary jurisdic- 
tion of the local courts of the receiving or host nation in which he is 
stationed. 

The practical effect of the general division of jurisdiction de- 
scribed above is not fully meaningful, however, until one takes into 
account one further important provision of article VII of the Status 
of Forces Treaty. This is the provision by which the authorities of 
the state having primary jurisdiction are bound to give “sympathetic 
consideration” to a request from the authorities of the other state for 
waiver of its primary rights to our military authorities in cases where 
we consider such a waiver to be of “particular importance.” It has 
been the policy of the Department of Defense and the military au- 
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thorities in the field to seek waivers under the provision I have just 
referred to in every case where such request for waiver is consistent 
with our overall relations with the host state. Moreover, we have 
been gratified to find that the host nation is in general willing to grant 
waivers and return American service personnel to the military juris- 
diction of our commanders in the field. We will have detailed figures 
to give you on this subject. A little later in our presentation we will 
take up the Senate resolution relating to status of forces and what 
has been done to comply with the letter and spirit of that resolution. 

Chairman Ricnarps. Governor, would you pardon me just a min- 
ute? What is the wish of the committee. What have we up down on 
the floor this afternoon ? 

We will try to run on until 1 o’clock or until we are called there and 
then go over to tomorrow morning. How many members can be here 
until 1 o’clock? Let's start at 10 o’clock. How many can be here at 
that time? We will probably get through with these statements, and 
then go into the questioning tomorrow. We won't meet this afternoon. 

Mr. Brucker. In Japan, our jurisdictional arrangements are pat- 
terned after those set forth in the NATO Status of Forces Agreement. 
Formerly, as occupying power, we had exclusive jurisdiction in Japan. 
However, in the administrative agreement, negotiated under article 
1II of the security treaty, we agreed to accept in Japan the NATO 
jurisdictional formula as soon as the latter became effective in Europe. 
This promise, which was discussed in the Senate Foreign Relations 
Committee prior to the Senate’s action on the Status of Forces Treaty, 
was redeemed with the signing on October 28, 1953, of a protocol to 
the Japanese administrative agreement of February 28, 1952. 

Another type of jurisdictional arrangement is that found in the 
Philippine Base Agreement of 1947. By virtue of article XIII of 
that agreement, the United States is granted in time of war exclusive 
jurisdiction over any offenses committed by members of the Armed 
Forces of the United States in the Philippines. However, in time of 
peace, such as the present, other arrangements are laid down which 
amount in practice to a division of jurisdiction between the United 
States authorities and the Philippine authorities. A somewhat simi- 
lar arrangement has been agreed upon between the United States and 
the United Kingdom under the Leased Base Agreement of 1941, as 
supplemented. 

We are prepared to go into details as to each of these types of juris- 
dictional arrangements, and we are prepared to discuss the specific 
jurisdictional arrangements in each country subject in a very few 
countries to security limitations which would necessitate going into 
executive session. However, I suggest that questions on this subject 
might more appropriately be deferred until I have discussed the steps 
which have been taken to implement the letter and the spirit of the 
Senate resolution of July 15, 1953, relating to the Status of Forces 
Agreement. It may be recalled that the Senate resolution of ratifica- 
tion included a statement which the executive branch has taken for 
guidance in the administration of the treaty. I assume that copies of 
this statement have been placed before you by the staff. 
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The Senate resolution provides that where any person subject to 
military jurisdiction is to be tried in a foreign court, the commanding 
officer of the Armed Forces of the United States in each receiving 
state shall examine the laws of that receiving state with particular 
reference to procedural safeguards contained in the American Con- 
stitution; that if, in the opinion of the commanding officer under all 
the circumstances of the case there is danger that the accused will not 
be protected because of the absence or denial of constitutional rights 
he would enjoy in the United States, then the commanding officer shall 
request the authorities of the receiving state to waive jurisdiction in 
accordance with paragraph 3 (c) of article VII (which requires the 
receiving state to give sympathetic consideration to such a request) ; 
and that if waiver is refused, the commanding officer shall request the 
Department of State to press such request through diplomatic chan- 
nels, and notification shall be given to the Armed Services Committees 
of the two Houses of Congress. 

Pursuant to the foregoing policy, detailed studies have been made 
of the laws of the principal receiving states on the continent where 
our troops are subject to the treaty. As of this date, no case has come 
to our attention which would require notification to the Armed Serv- 
ices Committees under the foregoing provisions of paragraph 3 of the 
Senate resolution. 

However, paragraph 4 of the Senate resolution calls for notification 
to the Armed Services Committees in the event of a failure to comply 
with any of the provisions of paragraph 9 or article VII of the treaty. 
It will be recalled that paragraph 9 sets forth certain guaranties re- 
garding the conduct of trial under the Status of Forces Agreement. 
The Attorney General during the ratification hearings in 1953 reit- 
erated that this paragraph gave to our forces abroad “adequate safe- 
guards in accordance with civilized standards of justice.” Up to 
the present time only one case reported to the Department of Defense 
has required notification to the Armed Services Committees under 
——— 4 of the Senate resolution and that case, involving a fine 
of less than $50, was one in which the receiving state has recognized 
the error of the proceedings and taken measures to correct them even 
though the accused serviceman declined to take a further appeal. 

Paragraph 4 of the Senate resolution also calls for attendance at 
the trial of a United States representative to observe whether the 
accused United States serviceman has a fair trial and all the rights 
to which he is entitled. This is standard practice and no case has 
arisen in which the United States has been denied the right to have an 
observer present. 

As is well known, the Department of Defense has never regarded 
the Status of Forces Agreement, or, in fact, the related agreements 
which we have in other countries, as embracing the optimum advan- 
tages for the United States. On the other hand, we have always stated 
that the NATO Status of Forces Agreement provided an acceptable 
minimum. As a matter of policy, the executive branch has under- 
taken to obtain in each new negotiation additional safeguards over 
and above those provided under the NATO Status of Forces Agree- 
ment wherever possible, either by supplementary agreements or by 
working out practical operating arrangements between the com- 
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manders in the field and the local authorities. We think the results, 
especially in terms of the high percentage of waivers granted, have 
been very good. 

Representatives of the Department of Defense have twice made 
detailed presentations to the Senate Armed Services Committee and 
each time have been able to state in all candor that the agreement is 
working out very satisfactorily. Our commanders in the field, with 
a few exceptions, indicate that the operation of the agreement is not 
having a detrimental effect on the accomplishment of their military 
missions abroad, nor is it having a detrimental effect on the morale 
of the troops who are subject to the agreement. The exceptions re- 
late to leniency of foreign sentences and slowness of investigation 
and court disposition of cases. In one country it has been reported 
that the leniency of the local courts of the host country may be such 
that it may become difficult in the future to maintain military stand- 
ards of discipline. In one other country it has been reported that 
investigation and court disposition of cases is slow. American offi- 
cials at the local level are undertaking to remedy this last situation 
by discussion with the local authorities of the host government. It 
is our conviction that such contacts are the most effective method of 
improving the situation in this respect. 

would now like to give some statistics which I think will be of 
interest to the committee. The treaty came into force among the 
earliest ratifying powers on August 23, 1953. However, it did not 
come into force as to every NATO country at the same time. There- 
fore, the figures we have are for time periods which may vary from 
country to country. My purpose is to give the statistical experience 
which we have had with the operation of the Status of Forces Agree- 
ment in each country as it has come into force. Since the beginning, 
there have arisen 6,169 cases in which persons subject to United 
States military law were accused of offenses subject to the jurisdiction 
of the courts of NATO countries operating under the Status of Forces 
Agreement. Those countries have tried 1,748 or 28.3 percent of the 
oma subject to foreign jurisdiction. Courts of NATO Status of 
Forces countries operating under the agreement have imposed confine- 
ment in 172 cases. Confinement was suspended in all but 85 cases. 
Thus, actual confinement was imposed in only 1.4 percent of all cases 
subject to the jurisdiction of the courts of NATO countries under the 
Status of Forces Agreement. These figures are for the period from 
the beginning in August 1953 down to May 31, 1955. As of that date, 
212 cases concerning persons subject to United States military law 
were pending in those countries. 

We have been particularly gratified at the high percentage of waiv- 
ers which we received from foreign governments. As a matter of 
treaty law in the strict sense, these governments need not have waived 
their jurisdiction in any of those cases mentioned in the previous 
paragraph as subject to their jurisdiction under the Status of Forces 
Agreement, since the granting of a’ waiver is entirely a matter of dis- 
cretion with them, even though the treaty provides that they will give 
sympathetic consideration to requests for waiver. 
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Nevertheless, they have waived their jurisdiction in the majority 
of the cases. We think this speaks well for the effectiveness of the 
liaison which is maintained abroad between our officials and local 
officials of host governments, and we hope that this excellent coopera- 
tion will continue. 

I have some further statistics which have been prepared in the last 
week and which cover the period from the end of November 1954 down 
through the end of May 1955. As the committee may know, the 
Department of Defense compiles semiannual reports on the operation 
of the treaty and similar jurisdictional agreements. These statistics 
have been developed both on a worldwide basis and also on a NATO 
basis. Ona worldwide basis for the period December 1, 1954, through 
May 31, 1955, 4,458 persons subject to United States military law were 
accused of offenses subject to the jurisdiction of foreign courts 
throughout the world; 2,898 offenses, or 65 percent of these offenses, 
were traffic violations. Foreign courts waived their jurisdiction in 
2,952, or 66.2 percent, of the cases subject to their jurisdiction and 
tried 1,258, or 28.2 percent, of such cases. The other cases subject to 
the jurisdiction of foreign courts were either dropped or are still 
pending ; 869 offenses, or 69.1 percent of the offenses tried, were traffic 
violations. Foreign courts acquitted 102 individuals, reprimanded 6, 
imposed fines upon 1,036, and imposed confinement in 114 cases—20 
for traffic violations. Confinement was suspended in all but 51 cases— 
13 sentences to confinement for traffic violations were among those 
suspended. Thus, actual confinement was imposed in only 1.1 percent 
of all cases subject to foreign jurisdiction. As to these 51 cases, con- 
finement for not more than 6 months was imposed in 20 cases; con- 
finement for more than 6 months but not more than 1 year was imposed 
in 4 cases; confinement for more than 1 year but not more than 5 years 
was imposed in 24 cases; and confinement for more than 5 years was 
imposed in 3 cases. 

I have here a detailed analysis and breakdown showing each of the 
nations. This shows the exercise of criminal jurisdiction by foreign 
tribunals over United States citizens subject to military law, each 
of the countries for the period. 

It starts out with the type of offense, at the left side, whether it is 
subject to foreign jurisdiction, military, civil, or dependent, waiver 
of foreign jurisdiction, the same, reserve of foreign jurisdiction, the 
same, charges dropped, trials pending 

Chairman Ricwarps. Is that restricted ? 

Mr. Brucker. This is not restricted. I will rule it can be given to 
the committee. 

Chairman RicnHarps. I understand we have something like that, 
anyway. That will be placed in the record of these hearings. 
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(The material referred to is as follows:) 


DEPARTMENT OF DEFENSE STATISTICS RELATIVE TO THE EXERCISE OF CRIMINAL 


JURISDICTION BY FOREIGN TRIBUNALS OVER PERSCNS SUBJECT TO UNITED STATES 


MILITARY LAW 


December 1, 1954—May 31, 1955 


These statistics for the three services have been compiled by the Office of 
The Judge Advocate General of the Army as executive agency for the Depart- 


ment of Defense. 


irmy 
Bolivia 
Brazil 
Costa Rica 
Denmark 
Eritrea 
Ethiopia 


French Morocco 


Greece 
Guatemala 
Honduras 
Indochina 
Iran 

Iraq 

Korea 
Liberia 
Libya 
Netherlands 
Nicaragua 
Norway 
Paraguay 
Peru 
Philippines 
Portugal 
Ryukyus 

El Salvador 
Saudi Arabia 
Spain 
Thailand 
Venezuela 
Yugoslavia 











Navy 


Argentina 
Bahamas 
Belgium 
Bermuda 
Brazil 
Chile 
Colombia 
Cuba 
Denmark 


Dominican Republic 


Ecuador 
Formosa 
France 
Germany 
Greece 
Haiti 
Indochina 
Iran 
Kashmir 
Luxembourg 
Netherlands 
Norway 
Palestine 
Panama 
Peru 
Portugal 
Spain 
Thailand 
Venezuela 
Yugoslavia 


NEGATIVE REPORTS, DECEMBER 1, 1954—-MAY 31, 1955 


Air Force 


Bolivia 
Brazil 

Chile 
Colombia 
Cuba 
Denmark 
Dominican Republic 
Ecuador 
Formosa 
Greece 
Guatemala 
Haiti 
Honduras 
Libya 
Mexico 
Nicaragua 
Norway 
Panama 
Paraguay 
Peru 
Portugal 
Ryukyus 

El Salvador 
Saudi Arabia 
Thailand 
Venezuela 
Vietnam 
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EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 








(ANALYSIS) 
AREA SERVICE 
World All 
PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 
1 Dec 54 - 31 May 55 4h58 








NUMBER |PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 2952/ 66.2 

















NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISOICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "OROPPED" JURISDICTION 
79 1.8 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 
1258 28.2 





NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


ki 11.2 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 





























TAL 
102 8.1 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 
114 9.1 2.6 
SENTENCES TO CONFINEMENT NOT SUSPENDED 
NUMBER PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
51 4.1 1.1 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 
NUMBER PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
1036 82.4 23.2 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault. 











JAG FORM REPLACES OCS FORM 783, |! DEC 84. 
5B MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 








(ANALYSIS) 
AREA SERVICE 
World Arny 
PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 
1 Dec 54 - 31 May55 2966 








NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 2587 87 2 

















NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "OROPPED" JURISOICTION 

ok 0.8 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 


JURISDICTION 


346 11.7 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIOUNALS 






































87 25-1 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 
TAL 
32 9.2 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 
68 19.7 2.3 
SENTENCES TO CONFINEMENT NOT SUSPENDED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
27 7.8 0.9 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
2h) 69.7 8.1 
*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 














JAG FORM REPLACES OCS FORM 783, | DEC 84, 
5 MAY 85 5 WHICH WILL 8E USED UNTIL EXHAUSTED 





STATUS OF FORC 


ES AGREEMENTS 





CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 
ysis) 





World 


SERVICE 


Navy 





PER!O0 


1 Dec 54 - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


303 





OFFENSES SUBJECT TO FOR 
LOCAL JURISDICTION WAS 


RISDICTION AS TO WHICH A WAIVER OF 


NUMBER | PERCENT 


EIGN JU- 
OBTAINED 


17% | 57.4 











NUMBER OF OFFENSES SUBJECT T 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "OROPPED" 


18 


0 PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 


JURISDICTION 


9-9 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


87 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


28.7 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


1 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


8.0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 15 





PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


17.2 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TC CONFINEMENT WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


6 6.9 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


2.0 





ENTENCES TO CONFINEMENT 


NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIEO BY LOCAL 


TRIBUNALS 


“ 4.6 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


1.3 








OFFENSES TRIED BY 
AS TO WHICH A FINE 


LOCAL TRIBUNALS 
ONLY WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


66 75.9 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


21.8 











*Murder, Rape, Manslaughter, Arson, Robbery, Lerceny 
and Related Offenses,*Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 








JAG FORM 5 


S MAY 55 


4 
REPLACES OCS FORM 783. 1 DEC 54. 
WHICH WILL BE USED UNTIL EXHAUSTED. 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

AREA SERVICE 


World Air Force 








PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1189 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 191 | 16.1 








NUMBER | PERCENT 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


37 3.1 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 








825 





NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


47 5-7 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


ao SS 6.7 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER |PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


4o 4.8 3.4 




















ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


20 2.4 1.7 





OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


729 88.4 61.3 


*Murder, Rape, Mansleughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 
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S MAY 55 2 WHICH WILL BE USED UNTIL EXHAUSTED. 
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EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


NATO All 








PER 100 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 31 May 55 2560 








NUMBER [PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 1406 


54.9 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


35 | 1.4 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISOICTION 


1000 39.1 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


88 8.8 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 89 8.9 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 





























NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


68 6.8 2.7 











ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


27 2.7 1.1 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS |MPOSED 











NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


837 83.7 32.7 


“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM REPLACES OCS FORM 783. ! DEC 84. 
5 MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED 


65454 O—55— pt. 1—— 18 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 





SERVICE 


NATO Army 





PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 31 May 55 1530 








NUMBER |PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


1251 | 81.8 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WriCH CHARGES WERE "DROPPED" JURISDICTION 


20 | 1.3 








NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


2k7 16.1 





NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


52 21.1 





NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
32 13.0 








OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


39 15.8 2.5 





ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


8 3.2 0.5 





OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


171 69.2 11.2 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM REPLACES OCS FORM 783. | DEC 84, 
S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


NATO Navy 








PERIO0 NUMBER OF OFFENSES SUCJVECT 
TO FOREIGN JURISDICTION 


2 Dec 54 = 31 May 55 68 








NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 3 L k 
LOCAL JURISDICTION WAS OBTAINED ° 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WICH CHARGES WERE "“OROPPED"” JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


62 f1.2 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 











2 32 
NUMBER OF OFFENSES TRIED | PERCENT OF OFFENSES TRIEO 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


“ 12 19613 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH & SENTENCE TO CONFINEMENT WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 





ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


50 80.6 7325 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM 5 REPLACES OCS FORM 783. | DEC 84. 
S MAY 85 WHICH WILL BE USEO UNTIL EXHAUSTED 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


NATO Air Force 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


Dh Dec 5) - 31 May 55 962 


NUMBER |PERCENT 

















OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTIONAS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


152 | 15.8 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISOICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


15 1.6 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


691 71.8 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


34 4.9 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT~- 


TAL 4S 6.5 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER |PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


29 4.2 3.0 


ENTENCES TO CONFINEMENT NOT SUSPENDED 






































NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


19 2.7 2.0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


616 89.1 64.0 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM REPLACES OCS FORM 783, ! DEC 84, 
5 MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 


Belgium Arny 








PERIOO NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 -31 May 55 u 








NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 0 0 
LOCAL JURISDICTION WAS OBTAINED 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


5 45.5 


NUMBER OF OFFENSES TRIEO PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


0 0 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 











oO 0 
NUMBER OF OFFENSES TRIED | PERCENT OF OFFENSES TRIED 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 





ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 e) 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER |} PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


.¢) 0 0 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM REPLACES OCS FORM 783. ! DEC 54, 
& MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED 





STATUS OF FORCES AGREEMENTS 





CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 
ysis) 





AREA 


Belgium 


SERVICE 


Air Force 





PER100 


1 Dec 5 - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


L 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTIONAS TO WHICH A WAIVER OF 


NUMBER | PERCENT 


2 | 50 


OBTAINED 











NUMBER OF OFFENSES SUBJECT T 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "OROPPED" 


0 


0 PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 


JURISDICTION 


0 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


1 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


25.0 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


0 


PERCENT OF 
BY FOREIGN 


OFFENSES TRIED 
TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 





PERCENT OF 
BY FOREIGN 


OFFENSES TRIEO 
TRIBUNALS 


0 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS 


IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIEO BY LOCAL 


TRIBUNALS 


100 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


25.0 





ENTENCES TO CONFINEMENT 


NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


100 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


25.0 





OFFENSES TRIED BY 
AS TO WHICH A FINE 


LOC 
ONL 


AL TRIBUNALS 
Y WAS !MPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


) 





0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


Q 








*Murder, 





Rape, Manslaughter, 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 


Areon, Robbery Laerceny 
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S MAY 558 
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REPLAC 
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ES OCS FORM 782 1 pec § , 
ILL BE USED UNTIL EXHAUSTEI 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGZ TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


Bermuda Air Force 








PERIOO NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


D Dec 5 - 31 May 55 87 








NUMBER [PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
0 0 

NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 


FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISOICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


87 100 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 




















NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


2.3 2.3 


ENTENCES TO CONFINEMENT NOT SUSPENDED 























NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL ; SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


85 97.7 97-7 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 























JAG FORM 5 REPLACES OCS FORM 783, 1 DEC 84. 
5S MAY 85 WHICH WILL BE USED UNTIL EXHAUSTED 





f 40d Purrsedes ous wiyite pessmeoe peyss eeeussso eys 4 oye urge 
(o pue ¢ Sumner so ser04 @ 81 ¢ wense> ) 440990 Gaby OF POPOIT® 249 Seuesse oy, woys Jo SEEPpsERes “persed Burssodes ey) Bussnp pessnooe worsorpersns wreres on 4 rye «) sees 
| | | | 


~-+4——-$--—+- 4+ — - +--+ 





+4 - 4+ 


TOZAPTag 


(94780391) BIKLO 


43 ‘32¥ie 
40 HOVI8G “SSInINENwO 
“£90009 47 8I080S/0 


in301200 40 
WHIDS WITS T MAL EO 
JHD3e & BTNNNEO Ow) 





Sav? TO81NOD 
D1MOWOI2 ASHI VOW 3809490 


AGREEMENTS 


wivide Oo 


Olav ie Oxy s,aviOene 


#0 0319938 
1 ‘,ese808 


(eprerwey seetr few 
Purpasowr) BILMOOVISHH 


MN 
ie) 
oO 
i=] 
© 
em 
fe 
o 
Nn 
=) 
>) 
< 
e 
79 


eouenuee 70 yiPuey Agen ) | “ , . 
: : | asa 2 ary: i rv 91 4a i - }0 3863490 40 3444 


m AN3WIN14NOD O4 in i 
wHITIOD Hi G2. r : 
6 MHTIOD Wi G3L¥OdIY SHOILIIANOD 40 HOILISONSIO ‘vier se cae S38¥2 40 wJeMNH Tica 


caay ) 


vpnas 
nous} “« MVD ABVLITIN OL LO3PONS SNIZILID “S°N Y3AO SIWWNGINL NOIZHOS AB NOILOIGSINAC TWNIWIYD 40 3S$19483x3 





STATUS OF FORC 


ES AGREEMENTS 





CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 
ysts) 





AREA 


Canada 


SERVICE 


Arny 





PERIOD 


Mn Dec 54 - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


22 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTIONAS TO WHICH A WAIVER OF 


NUMBER 


4 


PERCENT 


18,2 


OBTAINED 











NUMBER OF OFFENSES SUBJECT T 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "DROPPED" 


1 


0 PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 


JURISDICTION 


4.5 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


17 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


77.3 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 





PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS 


IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIEO BY LOCAL 


TRIBUNALS 


0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


0 





ENTENCES TO CONFINEMENT 


NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 





OFFENSES TRIED BY 
AS TO WHICH A FINE 
s 


LOC 
ONL 


AL TRIBUNALS 
Y WAS !MPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


17 100 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


773 











“Murder, Rape, Manslaughter, 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 


Areon, Robbery, Larceny 





JAG FORM 
5 MAY 85 


5 


54 
REPLACES OCS FORM 763. 1 DEC . 
WHICH WILL BE USED UNTIL EXHAUSTED. 








STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


Canada Navy 








PERIOO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


I. Dec 54 = 31 May 55 38 








NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTIONAS TO WHICH A WAIVER OF 2 5 3 
LOCAL JURISDICTION WAS OBTAINED ° 











NUMBER OF OFFENSES SUBJECT TO ] PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 | 0 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 


BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


36 94.7 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 








0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 0 








ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 0 











OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


36 100 94.7 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses ind Aggravated Assault. 




















JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
5 MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


Canada Air Force 








PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


1 Dec 54 - 31 May 55 175 








NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 17 9.7 
LOCAL JURISDICTION WAS OBTAINED ™ 








NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


5 2.9 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


153 87.4 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 











1 0.7 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
uy 92 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 











SENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


139 90.8 7904 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault. 




















JAG FORM REPLACES OCS FORM 783, ! DEC 54, 
S&S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


France Arny 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 31 May 55 1591 


NUMBER | PERCENT 














GFPERSES SUBJECT TO FOREIGN JU- 
ISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 1345 84.5 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WmiCH CHARGES WERE "DROPPED" JURISOICTION 


11 0.7 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


220 13.8 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 











51 2322 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
22 10 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


9 22.3 3-1 


ENTENCES TO CONFINEMENT NOT SUSPENDED 











NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


13 5.9 0.8 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 











NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


149 67.7 Fol 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 














cs FO 789 











JAG FORM 5 REPLACES OCS FORM 783. 1 DEC 84 
S MAY 55 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 











(ANALYSIS) 
AREA SERVICE 
France Air Force 
PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 
1 Dec 54 - 31 May 55 180 





OFFENSES SUBJECT TO FOREIGN JU- 


NUMBER | PERCENT 
RISDICTION 4S TO WHICH A WAIVER OF 














LOCAL JURISDICTION WAS OBTAINED 104 | 5768 
NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBUVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISOICTION 

1 06 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 
61 33-9 





NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 
































10 160k; 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 
TAL 
3 he9 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 
13 21.3 Te2 
SENTENCES TO CONFINEMENT NOT SUSPENDED 
NUMBER T PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
5 8.2 2.8 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
5 7328 25 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 











JAG FORM 5 REPLACES OCS FORM 783, | DEC 84. 
5B MAY 85 WHICH WILL BE USED UNTIL EXHAUSTED 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 





( ANALYSIS) 
AREA SERVICE 
French Morocco Navy 





PERIOD 


1 Dec 5h- 31 May 55 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


23 








OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER | PERCENT 


10 | 43.5 











FOREIGN JURISDICTION AS TO 


1 


NUMBER OF OFFENSES SUBJECT TO 


WnhiCH CHARGES WERE "DROPPED" 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


4.3 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


7 


PERCENT OF ALL OFFENSES 
SUBJECT TO FORE!GN 
JURISDICTION 


30.4 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS*® 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 





0 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 





TRIEO BY LOCAL 
TRIBUNALS 


1 14.3 


NUMBER | PERCENT OF OFFENSES 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


43 





SENTENCES TO CONFINEMENT NOT SUSPENDED 





TRIED BY LOCAL 
TRIBUNALS 


0 0 





NUMBER | PERCENT OF OFFENSES 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


Q 








OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 





TRIED BY LOCAL 
TRIBUNALS 


mv 8547 





NUMBER | PERCENT OF OFFENSES 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


26.1 











*Murder, Rape, Manslaughter, Arson, Robbery, Lerceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 








JAG FORM 5 


S MAY 55 


54 
REPLACES OCS FORM 783 1 oeEc 
WHICH WILL BE USED UNTIL EXHAUSTED 








STATUS OF FORCES AGREEMENTS 201 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 








(ANALYSIS) 
AREA SERVICE 
French Morocco Air Force 
PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 
1 Dec 54 - Jl May 55 T7 








NUMBER [PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 

















18 | 23.4 
NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 
8 10.4 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 
34 44.2 





NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS*® BY FOREIGN TRIBUNALS 



































10 29.4 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 
TAL 
8 23.5 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
7 20.6 9.1 
SENTENCES TO CONFINEMENT NOT SUSPENDED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 
0 0 0 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
19 55.9 24.7 











*“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 











JAG FORM 5 REPLACZS OCS FORM 783, 1 DEC 84 
5S MAY 55 WHICH WILL BE USED UNTIL EXHAUSTED 












STATUS OF FORCES AGREEMENTS 
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STATUS OF FORCES AGREEMENTS 





CITIZENS SUBJECT 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 








1 Dec 54 - 31 May 55 





(ANALYSIS) 
AREA SERVICE 
Iceland Aruy 
PERIOD NUMBER OF OFFENSES SUBJECT 


TO FOREIGN JURISDICTION 


2 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTIONAS TO WHICH A WAIVER OF 


NUMBER | PERCENT 


OBTAINED 


3 Tel 











FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "DROPPED" 


L 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 


SUBJECT TO FOREIGN 
JURISDICTION 


9.5 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


31 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


73.8 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS® 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 





PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIEO BY LOCAL 
TRIBUNALS 


0 0 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 





SENTENCES TO CONF INEM 


ENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


0 0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 





OFFENSES TRIED BY 
AS TO WHICH A FINE 


LOCAL TRIBUNALS 
ONLY WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


27 87.1 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


64.3 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 








2cS FORM 782 
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5 MAY 55 WHICH WILL BE USED UNTIL EXHAUSTED 


ES OCS FORM 783, 1! DEC 54, 
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204 STATUS OF FORCES AGREEMENTS 








EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 











(ANALYSIS) 
AREA SERVICE 
Iceland Navy 
PERIOD NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 
1 Dec 5 = 31 May 55 2 





NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 

















0 0 
NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WnhiCH CHARGES WERE "“OROPPED" JURISDICTION 
0 0 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 
0 0 





NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS®* BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


























TAL 
0 0 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 

NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 

0 0 0 
SENTENCES TO CONFINEMENT NOT SUSPENDED 
. 

NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 

0 0 0 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 

NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 

0 0 0 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 











JAG FORM REPLACES OCS FORM 783, | DEC 84, 
S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 








STATUS OF FORC 





ES AGREEMENTS 





CITIZENS SUBJECT 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 














(ANALYSIS) 
AREA SERVICE 
Iceland Air Force 
PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 
1 Dec 5i- 31 May 55 35 
NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
1 2.9 














NUMBER OF OFFENSES SUBJECT T 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "OROPPED" 


4 


0 PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 


JURISDICTION 


11.4 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


25 


PERCENT OF ALL OFFENSES 
SUBJECT TO FORE!GN 
JURISDICTION 


71.4 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS® 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





WUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


) 








OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS 


IMPOSED 





























NUMBER PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 

1 4.0 269 
SENTENCES TO CONFINEMENT NOT SUSPENDED 

NUMBER PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 

1 4.0 2.9 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS |MPOSED 

NUMBER PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 

23 92 65,7 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 








JAG FORM 


5S MAY 55 


5 





REPLACES OCS FORM 783 
WHICH WILL BE USED UNTIL EXHAUSTED 


1 DEC 84, 
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** 1 reprimand 
ly 


on 


+ reprimands 











STATUS 





OF 


FORCES 








AGREEMENTS 








CITIZENS SUBJECT 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 






TO MILITARY LAW 








2 Dec 54 - 31 May 55 





(ANALYSIS) 
AREA SERVICE 
Italy Arny 
PERIO0 NUMBER OF OFFENSES SUBJECT 


TO FOREIGN JURISDICTION 


12 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


NUMBER |PERCENT 


OBTAINED 


0 0 











NUMBER OF OFFENSES SUBJECT T 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "DROPPED" 


0 


0 PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 


JURISDICTION 


| 0 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


15 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


125.0 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS® 


6 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


40.0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
uu 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 





7303 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIEO BY LOCAL 
TRIBUNALS 


3 20.0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


25.0 





SENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


0 0 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 





OFFENSES TRIED BY 
AS TO WHICH A FINE 


LOCAL TRIBUNALS 
ONLY WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


1 6.7 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


8.3 








and Related Offenses, Bur 








*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 


Forgery and Related Offenses and Aggravated Assault. 


Qlery and Related Offenses, 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 





AREA 


Italy 


SERVICE 


Navy 





PERIOD 


h Dec 54 - 31 May 55 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


13 








OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 0 'e) 


NUMBER | PERCENT 











NUMBER OF OFFENSES SUBJECT 
FOREIGN JURISDICTION AS TO 


0 


WmIiCH CHARGES WERE "DROPPED" 


TO PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


] 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


15 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


115.4 





NUMBER OF SERIOUS OFFENSES 
TRIEO BY LOCAL TRIBUNALS* 


2 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


13.3 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
12 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


80,0 








OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 





TRIED BY LOCAL 
TRIBUNALS 


0 ¢) 


NUMBER | PERCENT OF OFFENSES 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


Q 





SENTENCES TO CONFINEMENT NOT SUSPENDED 





TRIED BY LOCAL 
TRIBUNALS 


ie) 0 


NUMBER | PERCENT OF. OFFENSES 


PERCENT OF ALL OFFENSES 
SUBYECT TO FOREIGN 
JURISDICTION 


Q 





OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 





TRIED BY LOCAL 
TRIBUNALS 


3 20.0 





NUMBER | PERCENT OF OFFENSES 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 





23.1 








*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 








JAG FORM 5 
& MAY 55 


1 DEC 54, 
REPLACES OCS FORM 763. 
WHICH WILL BE USED UNTIL EXHAUSTED. 





STATUS OF FORCES AGREEMENTS 








CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 






TO MILITARY LAW 
ysis) 





AREA 


Italy 


SERVICE 


Air Force 





PERIOO0 


1 Dec 5h - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 





LOCAL JURISDICTION was 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


NUMBER | PERCENT 


OBTAINED 
0 0 








FOREIGN JURISDICTION AS TO 


0 


NUMBER OF OFFENSES SUBJECT TO 


WHICH CHARGES WERE “DROPPED” 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


0 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 












































.¢) 0 
NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 
ie) 0 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 
TAL 
0 0 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 
0 ie) 0 
SENTENCES TO CONFINEMENT NOT SUSPENDED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
0 0 0 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 
0 0 0 








and Related Offenses, Bur 





*“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 


Forgery and Related Offenses and Aggravated Assault. 


tlary and Related Offenses, 








JAG FORM 


S MAY 55 


5 





REPLACES OCS FORM 783 
WHICH WILL BE US 


1 DEC 84 
ED UNTIL EXHAUSTED 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


Japan Arny 








PERIO0 NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 31 May 55 1379 








T NUMBER | PERCENT 

RISDICTION AS TO WHICH A WAIVER OF 
4 WHICH AWAIV 

LOCAL JURISDICTION WAS OBTAINED 1331 | 96.5 








NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


52 3.8 

NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 

33 63.5 

NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 























NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


29 55-8 21 





ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


19 36.5 1.4 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


23 bhe2 1.7 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM REPLACES OCS FORM 783, | DEC 64. 
S&S MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 





Japan Navy 





PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - Fl May 55 179 








NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTIONAS TO WHICH A WAIVER OF 

LOCAL JURISDICTION WAS OBTAINED 156 |87.2 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


pat 6.1 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 











5 45.4 
NUMBER OF OFZENSES TRIED | PERCENT OF OFFENSES TRIED 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
2 18.2 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


4504 2.8 

















ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


36.4 2.2 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER |} PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


4 36.4 2.2 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM 5 REPLACES OCS FORM 783, ! DEC 84. 
5 MAY 55 WHICH WILL BE USED UNTIL EXHAUSTED 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 





Japan Air Force 





PER!00 NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISOICTION 


1 Dec 54 - 31 May 55 34 








NUMBER |PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


LOCAL JURISDICTION WAS OBTAINED 0 re. 


NUMBER OF OFFENSES SUBJECT TO seseer ALL OFFENSES 











FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


10 i 29 04 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


i 32.3 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 








3 32.3 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


2 18.2 5-9 





ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


1 0.9 0.3 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


9 8.18 26.5 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault. 











JAG FORM REPLACES OCS FORM 783, ! DEC 84. 
S MAY 55 ° WHICH WILL BE USED UNTIL EXHAUSTED 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 


Netherlands Air Force 
PERIOD NUMBER OF OFFENSES SUBJECT 


TO FOREIGN JURISOICTION 
1 Dec 54 - 31 May 55 3 














PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 3 100 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


Q Q 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


0 0 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 











0 0 
NUMBER OF OFFENSES TRIED | PERCENT OF OFFENSES TRIED 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 














NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 





ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 











TRIED BY LOCAL 
TRIBUNALS 


SUBJECT TO FOREIGN 
JURISDICTION 


0 0 | 0 


“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 


NUMBER | PERCENT OF OFFENSES | sass ALL OFFENSES 




















JAG FORM REPLACES OCS FORM 783, | DEC 84. 
5 MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED 
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STATUS OF 


FORCES AGREEMENTS 





CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 
ysis) 





AREA 


Luxembourg 


SERVICE 


Air Force 





PERIOD 


h Dec 5 - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


NUMBER |PERCENT 


OBTAINED 


4 50 











FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "OROPPED" 


0 


NUMBER OF OFFENSES SUBJECT TO 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


1 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


12.5 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 





PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIEO BY LOCAL 


TRIBUNALS 


0 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


0 





ENTENCES TO CONFINEMENT 


NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


0 0 


PERCENT OF ALL OFFENSES 
SUBYVECT TO FOREIGN 
JURISDICTION 


0 





OFFENSES TRIED BY 
AS TO WHICH A FINE 


LOC 
ONL 


AL TRIBUNALS 
Y WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


i 100 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


12.5 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aédravated Assault. 
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AGREEMENT 


x 
1S) 
=x 
© 
ios 
+ 
o 
N 
=) 
& 
< 
e 
Q 























SS eee F 














reeset) BLO 





as 


























Sav) 1O81NO 
21WOWOID ASHI VOW 3543490 














p+ + pe ef ee 








ee 














$3S83490 
Gn Aej9u04 





Hit 








$39n3390 
wy AywToene 











$3990 O}1N138 
ov) ‘,ese808 























(eprorwoy aw 
1987) 83,nO8 

















6 MHTIOD Hi GIL8Od9H SHOIAIIABOD 40 MOILISOSSIO 








Aw ’ 


i 
4 MAIO Bi 03180038 
Swiss 40 $1 10838 








S38¥2 40 S3GMNH TWida 























80a 


3809490 40 34d 





SST ft Ww ITr HSeT FeqEeeT TT 


— 





FIn0Qgsexrny | 


MV) AUVLITIA OL 


123P ens 


SN3ZIL19 


S°N Y3A0 SIWNAGIYL W 


AaV AROS 


13804 AG NOLLOIOSIMAC IWNIWIYD 40 3$19483X3 











STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


Panama Aruy 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


Dec 5), - 31 May 55 57 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF S 8 ~ 
LOCAL JURISDICTION WAS OBTAINED ° 














NUMBER | PERCENT 











NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "OROPPED" JURISDICTION 


4 7.0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


7 82.5 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 











2 4.3 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


ENTENCES TO CONFINEMENT NOT SUSPENDED 




















NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


7 100 _82,5 
*Murder, Reape, Manslaughter, Arson, Robbery, Larceny 


and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 























JAG FORM REPLACES OCS FORM 783, | DEC 84, 
SB MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF 


FORCES AGREEMENTS 





CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 
ysis) 





Trinidad 


SERVICE 


Navy 





PERIOD 


1 Dec 54 - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


10 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


NUMBER | PERCENT 


OBTAINED 


3 | 30.0 











NUMBER OF OFFENSES SUBJECT T 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "DROPPED" 


0 


0 PERCENT OF ALL OFFENSES 
SUBYVECT TO FOREIGN 


JURISDICTION 


0 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


7 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


70.0 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
1 


—_— 





PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


d.? 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS 


IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


0 0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 





ENTENCES TO CONFINEMENT 


NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


0 Oo 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


8) 





OFFENSES TRIED BY 
AS TO WHICH A FINE 


LOCAL TRIBUNALS 
ONLY WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


6 85.7 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


60.0 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault. 





1 DEC 84, 
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WHICH WILL BE USED UNTIL EXHAUSTED 





F ed Purssodes oys © perss eeeuesse ous 


weye 70 eseppsebes “porsed Purssodes oy Pursnp pessmooe worsotpel se 


i | i 


(e2woat) B MAC 


“243 32Vi6 
#0 4IV388 SS Jn 2¥eNoO 
42NGN02D 41830480510 


4m30122¥ 40 
WW3DS WITS F Wi Aled 
SSTeI36 F NBHNNEO OM) 


EMENTS 


. 
“ 


1WOWOD] ASHI WO¥ 3903440 


AGR 


1$m3440 
dmv AwiDe04 


9543430 
O31v734 Gny ABv)oNNe 


N 
m 
Oo 
= 
© 
= 
a 
co) 


3440 O31V198 
Guy andoev) ‘Agsee08 


orecy 2008 rl few 
1) BUHONWSaVH 


STATUS 


S18 f 
3804 “Signe w : ‘ 3809440 40 3dAL 


eouesuen fo yaPusy dg enrwors 
jABIS38 $0 SIAL OM 


: m 1N3W3W1 4NOD 01 S3DWIUN 
6 WHITIOD Wi G3LOdIY SHOILIIAMOD 40 MOILISOSIO ‘ mene pb) shee S38V2 40 428NNN TAG 
(Aavnnns) 


PePTCTaL MV] ABVLITIN OL LO3PBNS SNIZILID “S*N YAO STWNNGIYL NYIZHOS AG NOILOIOSIYA TWNIWIND 40 3$1983K3 





STATUS OF 


FORCES AGREEMENTS 





CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 
ysis) 





Philippines 


SERVICE 


Navy 





PERIOO 


1 Dec 5 = 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


2 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


NUMBER | PERCENT 


OBTAINED 2 |8.7 











FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "DROPPED" 


17 


NUMBER OF OFFENSES SUBJECT TO 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 





23.2 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS® 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 





PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS 


IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


0 0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


0 





ENTENCES TO CONF INEM 


ENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


0 





PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 





OFFENSES TRIED BY 
AS TO WHICH A FINE 


LOC 
OWL 


AL TRIBUNALS 
Y WAS IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS 


0 





0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 











*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 





JAG FORM 5 
S MAY 55 


REPLAC 
WHICH W 


ES OCS FORM 783, ! DEC 84, 


ILL BE USED UNTIL EXHAUSTED. 








STATUS OF 


FORCES 


AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 





AREA 


Philippines 


SERVICE 


Air Force 





PERI00 


1 Dec 5 - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


29 





LOCAL JURISDICTION WAS 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


NUMBER | PERCENT 


OBTAINED 


21 | 72.4 











FOREIGN JURISDICTION AS TO 


4 


NUMBER OF OFFENSES SUBJECT TO 


WHICH CHARGES WERE "DROPPED" 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


13,8 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


2 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


6.9 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS® 


°) 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


WHICH THERE WAS AN ACQUIT-- 


TAI 
2 100 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER 











PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


) 


ENTENCES TO CONFINEMENT 


PERCENT OF ALL OFFENSES 
SUBJECT TC FOREIGN 
JURISOICTION 


0 


WOT SUSPENDED 








NUMBER | PERCENT OF OFFENSES 
TRIED BY LOCAL 


TRIBUNALS JURISDICTION 


°) ] 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 














NUMBER PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 


JURISDICTION 


¢] 


as 








*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 


and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 
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S&S MAY 55 


REPLACES OCS FORM 783, ! DEC 54, 
WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES 





AGREEMENTS 








CITIZENS SUBJECT 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 






TO MILITARY LAW 














(ANALYSIS) 
AREA SERVICE 
PERIOD WUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 
1 Dec 54 - 31 May 55 2 
NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
0 0 











FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "DROPPED" 


0 


NUMBER OF OFFENSES SUBJECT TO 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 











NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


2 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


100 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


0) 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


0 








OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS 


IMPOSED 























NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 

0 0 0 
SENTENCES TO CONFINEMENT NOT SUSPENDED 

NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 

0 0 0 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 

NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 








*Murder, Rape, Mansilaughte 
and Related Offenses, Bur 
Forgery and Related Offen 





r, Areon, Robbery, Larceny 
Glary and Related Offenses, 
ses and Aggravated Assault. 








JAG FORM 
5B MAY 85 


5 





REPLACES OCS FORM 783, 1 DEC 84, 
WHICH WILL BE USED UNTIL EXHAUSTED. 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


Torkey Navy 
PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


2 Dec 54 - 31 May 55 1 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 














NUMBER |PERCENT 


0 0 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


0 0 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 




















0 0 
NUMBER OF OFFENSES TRIED | PERCENT OF OFFENSES TRIED 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 0 

















ENTENCES TO CONFINEMENT NOT SUSPENDED 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 .e) 8) 


“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
anc’ Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 




















JAG FORM 5 REPLACES OCS FORM 783. 1 DEC 84, 
5 MAY 85 WHICH WILL BE USED UNTIL EXHAUSTED 





STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 





Turkey Air Force 





PER!00 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 31 May 55 2 








NUMBER [PERCENT 
OFFENSES SUBJEC? TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


0 0 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISOICTION 


0 0 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TR'BUNALS SUBJECT TO FOREIGN 
JURISDICTION 


9) 0 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS®* BY FOREIGN TRIBUNALS 




















0 0 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 
TAL 

0 ) 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 ¢) 


ENTENCES TO CONFINEMENT NOT SUSPENDED 


























NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 9 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 








NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


(°) Q Q 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault, 




















JAG FORM REPLACES OCS FORM 783, 1! DEC 84, 
S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED 
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STATUS OF FORCES AGREEMENTS 





CITIZENS SUBJECT 
( ANAL 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


TO MILITARY LAW 
ysis) 





AREA 


United Kingdom 


SERVICE 


Arny 





PERIOD 


h Dec 54 - 31 May 55 





NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


30 





OFFENSES SUBJECT TO FOR 
LOCAL JURISDICTION WAS 


RISDICTION AS TO WHICH A WAIVER OF 


NUMBER 


3 


PERCENT 
EIGN JU- 


OBTAINED 10.0 











NUMBER OF OFFENSES SUBJECT T 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "DROPPED" 


0 


0 PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 


JURISDICTION 


0 








NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


23 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


767 





NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS®* 


5 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


21.7 





NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
2 





PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


8.7 





OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 


WHICH A SENTENCE TO CONF |NEMENT WAS 


IMPOSED 





NUMBER | PERCENT OF OFFENSES 
TRIEO BY LOCAL 


TRIBUNALS 


0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


0 





ENTENCES TO CONF INEM 


ENT NOT SUSPENDED 
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Mr. Sevpen. Will the gentleman yield for a clarifying question at 
this moment? 

Chairman Ricuarps. About procedure but not about the statement. 

Mr. Setpen. I wanted to find out if these figures included pretrial 
confinement. 

Mr. Brucker. I am informed by my associates in the military that 
this includes every bit of custody. You will get it all in this record. 

Mr. SeLpENn. Does it include pretrial confinement, also? 

Mr. Brucker. What I was giving was the trial custody. You are 
talking about whether they were me he into custody prior to the time 
that they were tried ? 

Mr. Sevpen. That is right. 

Mr. Brucker. I am not sure of that. I will have to find out and 
let you know. 

Mr. Sevpen. I would like to have that clarified. 

(The Department of Defense subsequently indicated that the figures 
were for posttrial confinement only.) (See also p. 301.) 

Mr. Futron. On that particular point, too, the type of confinement 
should be set out, whether it is simple confinement, with other ordi- 
nary prisoners, confinement at hard labor, or solitary confinement, 
which you have not designated. 

Chairman Ricuarps. Would you get that information ? 

Mr. Brucker. We will get that information. 

(The information referred to is as follows :) 

Department of Defense statistics show that of the 68 persons serving posttrial 
confinement as of May 31, 1955, none had been sentenced to solitary confinement, 
4 had been sentenced to hard labor, and the balance had been sentenced to simple 
confinement. To date the Department of Defense has received no report from 
its overseas commanders who are charged with the responsibility of monthly 
inspections of foreign penal institutions where United States personnel are in- 


carcerated, of any American serviceman having been placed in solitary confine- 
ment for any reason—disciplinary or otherwise. 


Mr. Jupp. It is especially important in those cases where you say 
ot is still pending, where there has been delay in bringing them to 
trial. 

Mr. Brucker. We will get that. 

During the same period from December 1, 1954, to May 31, 1955, 
2,455 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of the courts of NATO countries 
operating under the Status of Fores Agreement. These countries 
waived their jurisdiction in 1,402 or 57.1 percent of these cases, and 
tried 914, or 37.2 percent of the offenses subject to foreign jurisdiction. 
Courts of NATO Status of Forces countries acquitted 66 individuals, 
reprimanded 1, imposed fines in 783 cases, and imposed confinement 
in 64 cases. Confinement was suspended in all but 26 cases. Thus, 
actual confinement was imposed in only 1.1 percent of all cases subject 
to the jurisdiction of the courts of NATO Status of Forces countries. 
As of May 31, 1955, 213 cases concerning persons subject to United 
States military law were-pending in NATO Status of Forces countries. 
These statistics can be broken down by countries and by offenses and 
by length of sentences to confinement, if the committee wishes it. 

As of May 31, 1955, 68 persons subject to United States military 
law were serving sentences in foreign prisons as a result of sentences 
imposed by local courts abroad. These are broken down by countries 
as follows: Japan, 46; United Kingdom, 14; France, 4; Canada, 4. 
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May I parenthetically say that the sum total of 14 and 4 and 4 is 
22, which relates to the NATO Status of Forces Treaty, and ties in 
with the statement of Under Secretary Murphy on that subject. He 
was speaking of the NATO Status of Forces, and I am adding Japan, 
and 46, and making the total 68. 

Within the last week the Department of Defense has obtained from 
abroad reports as to prison conditions at most of the prisons at which 
an American serviceman was serving a sentence of confinement on the 
3ist of May 1955. These reports have been summarized and I offer 
the summaries for inclusion in the record. 

Chairman RicHarps. Without objection, the summary will be placed 
in the record; is that right? 

Mr. Brucker. That is where I would like to have it. 

Chairman Ricwarps. It is so ordered. 

(The material referred to appears at p. 239.) 

Mr. Brucker. In addition, the Department of Defense, by directive 
No. 5510.4, dated October 19, 1954, requires that periodic visits be 
made to members of the Armed Forces confined in foreign penal insti- 
tutions. I think it may be useful to insert a copy of this directive in 
the record at this point. 

I ask you, Mr. Chairman, for an opportunity or the liberty to do 
that. 

Chairman Ricuarps. Without objection, it is so ordered. 

(The material referred to is as follows :) 


OcTOBER 19, 1954. 
DEPARTMENT OF DEFENSE DIRECTIVE NUMBER 5510.4 


Subject: Treatment and disposition of United States military personnel confined 
in foreign penal institutions. 
I. PURPOSE 


The purpose of this directive is to establish uniform policies and procedures 
to be incorporated in the regulations of the armed services concerning the treat- 
ment and separation of military personnel confined in foreign penal institutions. 


II. POLICY 


A. Treatment of United States military personnel confined in foreign penal 
institutions 


1. Insofar as practicable and subject to the laws and regulations of the coun- 
try concerned and the provisions of any agreements therewith, the Department 
of Defense seeks to assure that members of the Armed Forces of the United 
States confined in foreign penal institutions are accorded the treatment and 
are entitled to all the rights, privileges, and protections authorized by service 
directives for such personnel confined in United States military facilities. Such 
directives include, but are not limited to, matters such as legal assistance (not 
to include representation by either military or civilian counsel), inspection, 
medical attention, food, bedding, clothing, and other health and comfort sup- 
plies. This policy shall apply both to pretrial and posttrial confinement of such 
personnel for such time as they remain subject to United States military law. 

2. In consonance with this policy, members of the Armed Forces confined in 
foreign penal institutions shall be visited periodically, at which time the condi- 
tions of confinement as well as other matters relating to their health and welfare 
will be observed. If practicable, visits should be made at the same time and 
to the extent provided for inspections by service regulations. Should it not be 
practicable for the individual’s commanding officer or his representative to make 
visits, the area commander should be requested to arrange that another unit be 
responsible for such visits or to request that the appropriate diplomatic or 
consular mission assume responsibility therefor. If reasonable requests for 
permission to visit members of the Armed Forces are arbitrarily denied or it is 
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ascertained that the individual is being mistreated or that the conditions of 
his confinement are substandard, the case should be referred to the diplomatic 
or consular mission concerned for appropriate action. 

3. To the extent possible, military commanders should seek to conclude local 
arrangements whereby the United States military authorities may be permitted 
to accord members of the Armed Forces confined in foreign institutions treat- 
ment, rights, privileges, and protection similar to those accorded such personnel 
confined in United States military facilities. 

4. The military authorities shall make appropriate arrangements with foreign 
authorities whereby custody of individuals remaining members of the Armed 
Forces who are released from confinement by foreign authorities will be turned 
over to the United States military authorities. In appropriate cases, diplomatic 
or consular officers should be requested to keep the military authorities advised 
as to the anticipated date of the release of such persons by the foreign authorities. 
B. Representation of United States military personnel subject to the jurisdiction 

of foreign tribunals 

Representation of civilian counsel at Government expense shall be furnished 
only if the Secretary of the Department concerned or his authorized representa- 
tive deems such action to be in the best interests of the United States. 

C. Administrative discharge or separation of members of the Armed Forces 
convicted by foreign tribunals 

The administrative discharge or separation of members of the Armed Forces 
convicted by foreign tribunals shall normally be effected in the United States. 
The separation of such personnel outside the United States may be accomplished 
in individual cases only with the approval of the Department concerned. 

D. Reports 

In order to keep the diplontatic or consular mission in the country concerned 
apprised as to the status of members of the Armed Forces serving sentences to 
confinement in foreign institutions, a periodic report should be made to such 
mission, which, in addition to other pertinent matters, shall include the names of 
those confined, the offenses of which they were found guilty, the sentence and 


date thereof, the place of confinement and the anticipated date of release from 
confinement. 


E. Treatment of Other Persons Subject to United States Military Law Tried by 
Foreign Tribunals 


Insofar as praticable the policies prescribed above with respect to the treat- 
ment, rights, privileges, and protection of United States servicemen subjected to 
the jurisdiction of foreign tribunals shall apply to other persons subject to 
United States military law, including dependents. 


Ill. ACTION REQUIRED 


It is desired that each of the military departments forward to the Assistant 
Secretary of Defense (Manpower and Personnel) within ninety days following 
the date of this directive copies of implementing regulations placing these policies 
in effect. 


C. E. WILSON, 
Secretary of Defense. 

Mr. Brucker. I[ think it is fair to say that if irregularities develop 
in the prison treatment of any American serviceman imprisoned in a 
foreign prison, such irregularities will be brought to the attention 
of the local authorities of the host government by United States mili- 
tary representatives and through the diplomatic or consular mission in 
the country concerned. ‘To date, we have had no such report. 

At this point, I would like to summarize the various protections 
which are available to the serviceman abroad. First, he is carefully 
instructed in the provisions of the applicable jurisdictional arrange- 
ments. 


I pause there because I want you to get the significance of that. 


Second, under the Status of Forces Treaty, any offense which is 
committed while in the performance of official duty is reserved to the 
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primary jurisdiction of the United States military authorities. Third, 
experience under the Status of Forces Treaty and under the similar 
arrangements in Japan indicates that host governments make a policy 
of waiving primary jurisdiction in a majority of cases. 

It runs at about 70 percent. Thus, from a statistical point of view, 
the chances of an American serviceman who has committed an offense 
being tried by a foreign court are considerably reduced. Fourth, the 
Status of Forces Treaty and the similar arrangements in Japan carry 
quite an extensive list of guaranties which have been described by the 
Attorney General as “adequate safeguards in accordance with civil- 
ized standards of justice.” These include the right to a prompt and 
speedy trial, the right to be informed in advance of trial of the 
specific charge or charges against the accused, the right to be con- 
fronted with witnesses, the right to have compulsory process for ob- 
taining witnesses, the right to have legal representation of the ac- 
cused’s own choice or to have free or assisted legal representation 
under the conditions prevailing for the time being in the receiving 
state, the right to have the services of a competent interpreter, the 
right to communicate with a representative of his government, and 
assurance that he will not within a given country be tried once by one 
state and a second time by the other state for the same offense. Fifth, 
the United States sends a representative to observe the conduct of 
every trial of which it has notice under the Status of Forces Agree- 
ment (or the similar arrangements in Japan), and current regula- 
tions require that if at all possible, this representative be an indi- 
vidual with legal training. Sixth, directives require periodic visita- 
tion of American servicemen imprisoned in foreign prison. 

I should like to mention one further measure which the Defense 
Department hopes may be implemented in the near future. The 
Defense Department has recommended to the Bureau of the Budget 
that legislation be proposed to the Congress authorizing the Secretary 
of Defense to provide at Government expense free local counsel for 
the protection of American servicemen abroad under such regulations 
as may be drawn up after consultation with the services. This legis- 
lation, if enacted, would also authorize the Secretary of Defense to 
pay court costs, provide bail, and to pay other fees incident to trial. 
I trust that the executive branch will be able to send this proposal 
to the Congress at an early date. 

May I add this in this connection. 

As a lawyer myself, knowing something about the fact that law 
firms and lawyers feel very inadequ: ite in going to another jurisdiction 
in the United States to try cases, as compared with local counsel, and 
almost without exception employ local counsel in criminal cases, 
particularly in the local jurisdiction, it seems to me that it is only 
fair under the circumstances that the Department of Defense have the 
opportunity, by being permitted within its discretion, in cases where 
it is justified, to have local counsel in addition to advice from the 
Judge Advocate General's Department, to have local counsel ac- 
quainted with the language and acquainted with the court and the 
customs and the rest, employed at the expense of the Government, 
so that there can be no question about the matter of whether or not 
the man gets the ultimate in fair trial. 

In the concluding portion of my remarks I wish to comment specif- 
ically on the resolutions which are under consideration by the com- 
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mittee on the subject of Status of Forces. If I am correctly informed, 
the proposals under consideration are House Concurrent Resolution 
104, introduced by Mr. Rodino on March 29, 1955; House Joint Resolu- 
tion 309, introduced by Mr. Bow on May 18, 1955; and a series of 
House joint resolutions which are identical in text with House Joint 
Resolution 309. Since the text of House Concurrent Resolution 104 
is embodied in the substance of the first section of House Joint Reso- 
lution 309, my comments, if restricted to House Joint Resolution 309, 
will cover the substance of all the outstanding legislative proposals 
known to me. 

House Joint Resolution 309 directs the President to request revi- 
sion of article VII of the NATO Status of Forces Treaty “so that 
foreign countries will not have criminal jurisdiction over American 
military personnel stationed within their boundaries.” If no revi- 
sion is made, the President is called upon to denounce the Status of 
Forces Agreement in the manner prescribed in article XIX of the 
treaty. 

Section 2 of House Joint Resolution 309 is directed at securing the 
same objectives in all other countries throughout the world not cov- 
ered by the Status of Forces Treaty. 

The Department of Defense is strongly opposed to the proposals 
contained in House Joint Resolution 309. It is not, of course, a matter 
of the Defense Department not wishing to have exclusive jurisdic- 
tion over its own people abroad. Every military commander would, 
of course, prefer for disciplinary reasons to have such exclusive juris- 
diction. The basis of our objection is that we see no alternative to 
the essentially reasonable arrangements which have been arrived at 
after such prolonged negotiations. We have no reason to believe that 
foreign countries now operating under the Status of Forces Agree- 
ment, our allies, would willing to concede exclusive jurisdiction 
such as we had in wartime in many areas; on the contrary, all evi- 
dence points the other way. 

Turning to the resolutions in question, it seems to me that the 
proceed on the mistaken assumption that if the treaty is denounced, 
we will have secured the objectives set forth in the resolution. This, 
in my opinion, is a fatal misapprehension of the realities of the situ- 
ation. The Attorney General, in this elaborate memorandum of 
law which was presented to the Senate Foreign Relations Committee 
and personally explained by him at the time of the ratification hear- 
ings in 1953, summarized his conclusions as follows. I will not read 
them because they have been read this morning. 

I call particular attention to his second conclusion as authority 
for my own conclusion, that if we withdraw from the Status of 
Forces Treaty, having failed to secure the agreement of the other 
14 members of the NATO alliance to a grant of exclusive jurisdiction, 
then we will be diminishing protection afforded our troops abroad 
rather than increasing it 

While strictly speaking the resolutions now under consideration 
by the committee do not call for withdrawal of American troops 
from abroad, nevertheless such a withdrawal may well be the ulti- 
mate effect if the executive branch is restricted to sending troops 
only to those areas abroad where it is authorized by international 
agreement to exercise exclusive jurisdiction. Needless to say, such 
a consequence is a matter of transcendent importance to the Depart- 
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ment of Defense. The policy of Secretary Wilson and of this admin- 
istration on the subject of maintaining bases abroad has been made 
abundantly clear. The withdrawal of our troops from foreign bases 
would have the most profound military and strategic consequences, 
and the Department of Defense would be obliged to revise com- 
pletely most of its military planning on the subject of the defense of 
continental United States. I trust I am correct in assuming that 
the committee has no thought of recommending such a withdrawal 
at this crucial juncture in the cold war. 

I would like to add just one other thing, Mr. Chairman, if I may. 
Inasmuch as there is interest in Japan, may I just read this report 
on prison conditions in Japan of which I don’t have a copy, but will 
supply. 

Chairman Ricnarps. Will you please do that. 

Mr. Brucker. This is something, because of the lack of information 
by members of the committee, that perhaps should be read : 


FucHU PRISON 


Regulations permit the prisoners to be visited by their families once a month, 
but under unusual circumstances additional visits are permitted. Interviews are 
permitted at any time but such interviews are normally combined with inspec- 
tions. United States agencies are permitted to inspect at any time. 

There is no limitation on the amount of incoming mail that prisoners may 
receive, but outgoing mail is limited to 4 personal letters a month. There is no 
limit on the amount of official or emergency mail which they may receive. 
United States representatives visit Fuchu 2 to 3 times weekly to pick up and 
deliver Army postal mail. All types of packages may be received except those 
containing tobacco (smoking is not permitted in Japanese prisons) and food- 
stuffs. Mail censorship is liberal and is restricted to the deletion of offensive 
language. ; 

United States prisoners are provided with western style food of approximately 
3,500 calories daily. United States servicemen are provided with Japanese-type 
clothing which is considered adequate with the exception of footwear during 
the winter months. Japanese authorities, however, permit United States author- 
ities to provide American prisoners with combat-type boots. Japanese bedding 
is considered adequate and prisoners are provided with hot water bottles during 
the winter months as their cells are unheated. Prison authorities issue soap. 
Other hygienic items may be purchased at the prison. Additional health and 
comfort items for American prisoners are obtained primarily from Red Cross 
sources. Prisoners receive, without cost, weekly shaves and haircuts. 

One Japanese physician and one Japanese dentist are available to provide 
for the medical and dental needs of 3,500 inmates. The medical service is con- 
sidered adequate. The dental services are considered inadequate. The Japanese 
permit the daytime removal of American prisoners to the United States Army 
stockade at Tokyo for the purposes of emergency dental treatment. 

Religious services for United States prisoners are provided by United States 
military sources. Protestant and Catholic services are held twice monthly by 
United States military authorities in the Japanese prison. 

Prisoners are trained in skills and for the accomplishment of productive work. 
Their hours and working conditions are considered satisfactory. Recreation 
for the prisoners consists of Japanese movies, athletic facilities, a small English 
library, and daily radio programs from 1800 to 2100 hours. 

United States authorities make available to American prisoners an American 
movie monthly. United States authorities also provide additional athletic equip- 
ment and the Pacific Stars and Stripes. Additionally, Army representatives 
visit Fuchu frequently to advise and enroll students in United States Armed 
Forces Institute. Prison authorities may as a disciplinary measure forfeit the 
privilege of attending movies, of using the library, and of participating in 
athletics. 

The most cooperative American prisoners are permitted to be housed together 
in cell blocks. The less cooperative are housed in individual cells. All cells have 


windows, wash basins, running water, beds, and small table commode combi- 
nations. 
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Reports indicate that Japanese cooperation has been most gratifying, particu- 
larly in permitting American authorities to provide additional support items and 
in extending to such prisoners treatment and privileges not normally given 
Japanese prisoners. 


(Further prison reports follow :) 


CONFINEMENT FACILITIES IN FRANCE 
HOUSE OF DETENTION AT FONTENAY-LE-COMTE 


Regulations permit the prisoners to be visited on Tuesdays and Thursdays of 
each week. United States personnel may receive visitors on other days if the 
visitors have traveled unusual distances without knowledge of the regulations 
mentioned above. United States military directives require visit and interview 
of all prisoners every month by an Army chaplain and by Army medical per- 
sonnel if the prisoners so request. 

There is no limitation on the amount of incoming or outgoing mail going to 
or from the prisoners. All mail is inspected and censored. The food in this 
institution is adequate, though somewhat plain and bland. A typical daily menu 
includes coffee and bread for breakfast; vegetable soup, vegetable plate, and 
bread for lunch; and vegetable soup, vegetables, bread, and fish or eggs for 
dinner. Meat must be purchased by the prisoners at the canteen. 

The issuance of clothing depends upon the length of sentence. If the period 
of confinement is 3 months or less no clothing is issued unless absolutely neces- 
sary. If the confinement is to be for more than 3 months, clothing, including 
shoes, is issued to the prisoner, and is considered to be of a satisfactory nature. 
Laundry facilities are available and are used by the prisoners, who do their own 
laundry. Bedding includes a mattress, 1 sheet and 4 blankets, the sheets being 
laundered once each 3 weeks by the prison authorities and as often as desired 
by the prisoners. 

With respect to personal hygiene, baths are required weekly, showers are avail- 
able at all times, and soap is issued to the prisoners. Toilet articles, candy, etc., 
are available for purchase at the canteen. Cigarettes are prohibited by regula- 
tion, but this rule is not strictly enforced. A physician visits the prisoners twice 
a week to provide necessary care. Religious services are held every Sunday by 
an English-speaking priest. There is outdoor exercise for 15 minutes twice a day. 
A library is available with some English books, 

Employment during confinement is available if the prisoners desire such, and 
compensation is made for the work performed. Making paper bags and weav- 
ing baskets are the primary jobs available. Good behavior is the basis for reduc- 
tion of sentence if the prison authorities so recommend. Disciplinary measures 
can include the abolishment of canteen privileges, but this punishment has never 
been imposed on Army personnel. 

The cells are 20 feet square and contain 4 beds, 4 prisoners being assigned to a 
cell. Electric light, as well as adequate air and daylight, are provided. There 
are no chairs or tables. The toilet consists of a removable bucket. Army person- 
nel are not given preferential treatment except insofar as the prison authorities, 
particularly the guards, are inclined to be sympathetic toward military personnel. 


MAISON CENTRALE, ABBAYE DE FONTEVRAULT, AT FONTEVRAULT 


Visitors are required to have written authority from the Department of 
Justice; they must be relatives or persons with justification for their visit. 
The number of visits per month is determined by the Department of Justice. 
The prisoners are interviewed once a month by the unit commander and the 
chaplain under the authorization of the Department of Justice. The chaplain 
may visit as often as desired. The interviews are private and they may talk 
freely. 

There is no limitation on the amount of incoming mail that the prisoner may 
receive, although it is censored. The prisoners are authorized to send out one 
letter per week to their families once the family relationship has been estab- 
lished. Additional outgoing letters are authorized for good behavior. Censor- 
ship is imposed. The food is sufficient in amount, but is poorly prepared. The 
menu includes meat twice a week, fish on Friday, and soup twice a day. 

The clothing furnished by the prison consists of heavy wool trousers and jacket. 
One suit is furnished, but there is no provision for cleaning. Shorts are fur- 
nished, but no undershirt or socks (these items are furnished by the chaplain). 
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Bedding includes a mattress and sleeping sack and 4 or 5 blankets, depending 
upon the time of year. The sleeping sack is changed once a month. 

With respect to personal hygiene, one 3-minute shower is provided each week. 
One towel is furnished each week. A canteen is available which carries toilet 
articles, candy, and tobacco. A physical exam is given upon entry into the 
prison, and thereafter there is sick call 3 times a week. Dental care is fur- 
nished, but denture work is slow. Religious services are held each Sunday, 
and there is a right to see the prison chaplain at any time during the week 
if such is requested in writing the previous Sunday. 

Employment is available within the prison and the American personnel cur- 
rently in confinement are working and being paid for their work. Recreational 
facilities include outside courts for ping pong and volley ball, two inside day 
rooms, and weekly movies. Disciplinary measures have not been applied to 
army personnel except as to one curtailment of 4 days’ good conduct time. 

Army personnel are currently confined in a dormitory type room 24-feet square 
which houses 12 prisoners. It has 2 large windows, 8 wash basins, 1 latrine, 
a tile floor, and 3 lights. Another room used for Army personnel is 30 by 40 
feet, housing 27 prisoners, and having 12 windows, 11 wash basins, 6 lights, 
and a latrine. There are no chairs or tables. No preferential treatment is 
accorded American prisoners. 


MAISON D’APOSTROPHE ARRET DE JUSTICE ET DE CORRECTION, AT NANCY 


Visitors are permitted 2 days a week. They must be spouses or close relatives 
unless they have special justification and they must also obtain the authorization 
of the prefect’s office in Nancy. Counsel may visit the prisoners at any time. 

Mr. Brucker. That concludes our portion of the statement, and 
with such additions as have been requested, we will be glad to furnish 
tlem as soon as we can prepare them. 

Mr. Bow asked for certain studies, certain law studies of the NATO 
Status of Forces Agreement. We have had some time getting the 
material together. I assured him we would get them to him. I would 
like at this time, since I am unacquainted with Mr. Bow, to present it 
here to somebody to hand to him. 

Chairman Ricuarps. I would like to introduce you to Congressman 
Bow. 


Mr. Brucker. I am glad to meet you, and may I pass this along 
to you. 


Chairman Ricnuarps. He has had a lot to do with this matter, as 
you know. 

Did you provide that for the committee or for Congressman Bow ? 
If it is something pertinent and would throw light on this resolution, 
maybe some of it should be included in the record. It is voluminous. 

Mr. Brucker. Maybe I should do it. You asked for it, Congress- 
man Bow. May you permit me to file that with the committee / 

Chairman RicHarps. It is not restricted ? 

Mr. Brucker. No. 

Chairman Ricuarps. If you would file it with the committee, and 
have it available to Congressman Bow—— 

Mr. Brucker. May I do that. 

Chairman Ricuarps. I won't say we will print it in the record. 

Mrs. Ketty. Would it be in order, Mr. Chairman, for me to make a 
request at this time? 

Chairman RicuHarps. It would, if it is in regard to this evidence. 

Mrs. Ketry. All of the material so far has been the presentation of 
the point of view of the United States being a sending Nation. Will 
you present the actual facts as far as the United States being a host 
Nation is concerned, so far as the arrest, confinement, trial, waiving 
of jurisdiction 
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Chairman Ricuarps. You mean, the situation where the United 
States is a host nation to military forces from abroad ¢ 

Mrs. Ketiy. The United States as a host nation. 

Chairman Ricuarps. I think we should have that, the record of for- 
eign troops in this country. 

Mrs. Ketty. I don’t want a big long statement on it. I want listed 
facts and cases. 

Chairman Ricuarps. You want a statement, Mrs. Kelly, show- 
ing 

Mrs. Ketiy. I don’t think it is necessary to have a statement. How 
many we have arrested, etc. 

Chairman Ricuarps. As I say, you want a brief statement showing 
figures as to the offenses, of the trials, and so forth, in the United 
States as a host nation. 

Mrs. Ketty. I don’t request an argument one way or another— 
statistics. 

Chairman Ricuarps. Could you get us a brief statement on that? 

Mr. Brucker. We will do the best we can. 

Chairman Ricuarps. Either Defense should have it or Justice and 
Defense. 

Mrs. Ketry. I request further the number stationed in this country 
at the time they give us the figures. 

Chairman Ricuarps. We could get that later, or it might be a good 
place to do it right here. 

Mr. Sevpen. In line with Mrs. Kelly’s question, I would like to find 
out if we have any foreign troops in this country that fall under the 
definition of forces as set forth in the Status of Forces Agreement. 

Mr. Brucker. That will be answered by Mr. Rankin, I believe. 

Chairman Ricuarps. You would like to get the figures on that? 

Mr. SELDEN. I want to find out if we have any. 

Mrs. Keutty. I thought my question would include that. 

Chairman Ricuarps. I would think so. They are here in an entire- 
ly different status than if they were here in the status of students. 

(The information requested appears on pp. 271, 280, and 323.) 

Mrs. Cuurcn. The other day I asked for certain material dealing 
with the agreements with countries that did not come under the Status 
of Forces Agreement of NATO or others. I wonder if Mr. Murphy’s 
brief statement on page 12 means that the committee is not going to 
receive this. 

Chairman Ricuarps. We have the list, and it is being placed in the 
record. (See p. 159.) 

Mrs. Cuurcu. Do I understand that Governor Brucker’s figures 
deal only with the four groups mentioned and do not include the 
figures for those countries with which we have the hidden-secret execu- 
tive agreements? 

Mr. Brucker. These deal with them all. 

Mr. Fuuron. On the matter of reciprocity, where there are troops 
and civilian components of foreign nations in this country, could the 
State Department and Defense Department give us the various classes 
of foreign visitors in this country, with their respective immunities? 
It could be done by classes. We might start with the diplomatic. 

Chairman Ricwarps. Will you collaborate on that aA get us the 
information, and also that Mr. Selden asked for ¢ 

(The information requested appears on p. 271.) 
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Mr. Furron. I want to compliment the gentleman on his state- 
nent 

Chairman Ricnarps. I don’t want any comment on it. If you 
want to make a point about the form of the evidence, that is all 
right. 

Mr. Dopp. This may be classified or restricted. If it is, I cer- 
tainly will understand. I noticed the percentages as cited in the 
testimony of both Mr. Murphy and Governor Brucker, but we don’t 
have any information as to what the total is. One percent of what, 
for example ? 

Mr. Brucker. The total number of offenses. It is 1.1 percent of 
the offenses of the total number. 

Mr. Murpnuy. That figure was 6,000 and something. 

Mr. Dopp. It is 1 percent of what figure? 

Mr. Brucker. 6,100. 

Mr. Dopp. Of what total number of troops? 

Mr. Brucker. A very much smaller fraction of a percent. 

Chairman Ricuarps. We will go into that when the time comes 
for questioning these gentlemen. 

The next witness we would like to hear is Mr. J. Lee Rankin, 
Assistant Attorney General, Office of the Legal Counsel, Department 
of Justice. How long is your statement, Mr. Rankin? 


STATEMENT OF HON. L. JEE RANKIN, ASSISTANT ATTORNEY GEN- 
ERAL, OFFICE OF THE LEGAL COUNSEL, DEPARTMENT OF JUSTICE 


Mr. Rankin. About 13 pages of double-spaced material. 


Chairman Ricuarps. Will you proceed, Mr. Rankin. 

Mr. Rankin. Mr. Chairman and members of the committee, article 
VII of the agreement between the parties to the North Atlantic 
lreaty regarding the status of their forces deals with the question 
of jurisdiction over criminal offenses committed by the members of 
the forces of the sending state within the receiving state. Briefly, 
the article provides that each state has exclusive jurisdiction over 
offenses relating to security which are not violations of the law of 
the other state. The sending state also has the primary right to 
exercise jurisdiction over offenses against its persons and property 
and over offenses committed in line of duty. For all other offenses, 
the receiving state has primary jurisdiction. It shall, however, give 
sympathetic consideration to a request for a waiver of jurisdiction. 

The article further provides that where a prosecution is brought 
by the receiving state, the accused shall be entitled to a speedy trial, 
to be informed of the charges against him, to be confronted by wit- 
nesses, to compel the attendance of witnesses on his behalf, to counsel 
of his own choosing, to the services of an interpreter, and to communi- 
cate with representatives of his own Government. 

This committee is currently considering a number of legislative 
proposals which would, if enacted, require the President to take action 
which would bring about the prompt elimination or modification of 
article VII so that foreign countries will not have criminal jurisdic- 
tion over American military personnel stationed within their bound- 
aries. Under some of these proposals. the President would be called 
upon to denounce the agreement, and, indeed, all other treaties or 
international agreements containing similar provisions. 
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The Department of Justice is opposed to such legislation, not because 
we are not concerned with the well-being of our American troops 
abroad, but because the agreement gives them greater rights and more 
protection against unwarranted or unjust criminal prosecutions by 
foreign courts than they would have in the absence of a treaty. This 
being a wholly nonpartisan matter, and recognizing that the sole 
concern of all is to insure the greatest protection possible for our forces 
abroad, it is vitally important that the Congress be fully aware of 
the consequences of enacting this legislation. 

Those who seek the elimination of article VII do so on the assump- 
tion that rights of American soldiers were thereby surrendered—that 
in the absence of any international agreement on the subject, friendly 
forces stationed in foreign countries would enjoy absolute immunity 
from local criminal jurisdiction under principles of international law. 
From this it is concluded that by striking article VII, our troops 
abroad would thereafter be entitled to the full protections of our Bill 
of Rights. 

The assumption and conclusion are legally untenable. There is 
no recognized rule of international law to the effect that friendly 
foreign forces enjoy complete immunity from local criminal prosecu- 
tion. This is unequivocally demonstrated by the fact that criminal 
prosecutions have in fact been brought against foreign soldiers both 
in the courts of the United States and in the courts of other nations. 
It is further demonstrated by the large number of treaties which have 
been entered into on the subject, provisions which would not have been 
necessary in some instances had the rule contended for existed. 

At the outset, the rights of our troops stationed abroad cannot be 
determined merely by an examination of domestic authorities, or by 
reliance on opinions of international law experts if they do not in fact 
reflect the prevailing practice. The important question is whether 
France, Belgium, Germany, Italy, or Great Britain recognize such a 
rule of international law. That, in turn, depends upon the decision 
each of these sovereigns makes. As Chief Justice Marshall stated : 

The jurisdiction of the Nation, within its own territory, is necessarily exclu- 
sive and absolute, it is susceptible of no limitation, not imposed by itself. * * * 
All exceptions, therefore, to the full and complete power of a nation, within its 
own Territories, must be traced up to the consent of the Nation itself. They can 


flow from no other legitimate source. (The Schooner Exchange v. McFaddon, 
7 Cranch 116, 135 (1812).) 


And, as the Court of International Justice has said: 


Restrictions upon the independence of States cannot * * * be presumed. (The 
S. S. Lotus, Judgment 9, Sept. 7, 1927, Il Hudson, World Court Reports (1935) 
20, 33, 35.) 

It should also be observed, since the matter has been the subject of 
discussion, that the constitutional rights of American citizens, such as 
those contained in the Bill of Rights, do not follow and protect them 
wherever they may be in the world. The fact that a person is a citi- 
zen of the United States does not— 


give him an immunity to commit crimes in other countries, nor entitle him to 
demand, of right, a trial in any mode other than that allowed to its own people 
by the country whose laws he has violated * * * Neely v. Henkel (No.1). 180 
U. S. 109, 123 (1901). 
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Simply stated: 


The Constitution can have no operation in another country. (In re Ross, 
140 U. S. 453, 464 (1891).) 


With this background, I now turn to the question whether there is 
any merit to the contention that international law excepts from local 
criminal jurisdiction friendly forces stationed in foreign countries. In 
this connection, I assume that the committee has access to and will 
consider the exhaustive legal memorandum entitled “International 
Law and the Status of Forces Agreement,” which Attorney General 
Brownell submitted for the record during the 1953 ratification hear- 
ings conducted by the Senate Foreign Relations Committee. 

Mr. Futron. Could we have a summary of that prepared and put 
into the record at this point? It is a very long document. 

Mr. RanKIN. We will be pleased to do that. 


Chairman Ricuarps. Do you have a statement you wish to put in the 
record ? 

Mr. Rankin. We have a copy of the legal memorandum entitled 
“International Law and the Status of Forces Agreement.” The Con- 
gressman suggested that that is long and he would appreciate a sum- 
mary. We would be pleased to prepare that. 

Chairman RicHarps. Without objection, that will be done. 

(The material referred to is as follows :) 


SuMMAry or DEPARTMENT oF JUSTICE DocUMENT ENTITLED, “INTERNATIONAL LAW 
AND THE STATUS OF ForRCES AGREEMENT” 


(The full text of this document appears at pp. 48—56 of the supplemental hear- 
ings on June 24, 1953, before the Committee on Foreign Relations, United States 
Senate, 88d Cong., Ist sess., on Status of Forces of the North Atlantic Treaty. It 


is also printed, with some textual modifications, in 53 Columbia Law Review at pp. 
1091-1113. ) 


It has been contended that article VII of the Agreement Between the Parties 
to the North Atlantic Treaty Regarding the Status of Their Forces violates 
“generally accepted rules of international law.” 

The basis for the contention that this article violates the rules of international 
law is the argument that under those rules friendly foreign forces are immune 
from the criminal jurisdiction of the host state. But there is no substantial 
support for any such alleged rule of international law. The many agreements 
among the nations upon this question, which have varied considerably in the 
allocation of jurisdiction as between them over these offenses, cannot be said 
to codify any rule of international law recognizing such an immunity. 

The United States Congress, in enacting the Friendly Service Courts Act of 
1944, also clearly rejected the idea that friendly foreign forces on our soil would 
be immune from local criminal prosecution. 

The Schooner Exchange (decided by the Supreme Court of the United States 
in 1812), which is the chief reliance of those who contend that the visiting forces 
are entitled to absolute immunity, stands for no such proposition. 

In a number of cases in the tribunals in the world, claims of immunity from 
local prosecution have been presented by members of foreign forces accused 
of local crimes. In the relatively few cases where such a claim was sustained 
in the absence of an agreement, the offenses charged were almost uniformly 
committed in the line of duty. Thus, the only immunity for which there is any 
substantial support is for an offense committed in the line of duty, although 
even this is questionable. The instant agreement gives primary jurisdiction to 
the sending force both over offenses of this nature and over other offenses. 
Accordingly, the instant agreement gives the sending force more extensive 
jurisdiction than it would have in the absence of an agreement. 
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I. INTERNATIONAL AGREEMENTS 


In determining what are generally accepted rules of international law, of 
first importance are the terms of any international agreements which may deal 
with the question with which the rule is purportedly concerned. Uniformity 
among agreements indicates on the one hand that the nations of the world 
recognize certain principles to be binding upon them. If, on the other hand, 
there is no consistency among the agreements on the subject, no “generally 
accepted rule of international law” can be deduced—except the obvious one that 
there is no such general rule of international law. As regards the immunity 
of friendly foreign armed forces from the criminal jurisdiction of the receiving 
state, the fact that so many varied agreements have been entered into estab- 
lishes incontrovertibly that there is no generally recognized rule of international 
law which accords immunity to the forces of the visiting nation. 


A. Wartime agreements 


To summarize wartime experience as shown by such agreements: The First 
World War involved for the most part occupations by consent and the agree- 
ments then entered into were, accordingly, not comparable to the instant agree- 
ment. During the Second World War, only the United States and Great Britain 
were able to obtain exclusive jurisdiction over their own forces on friendly 
foreign soil. As between Great Britain and the United States, we obtained such 
exclusive jurisdiction in Great Britain itself and in several of the Dominions, 
but on the leased bases received only concurrent jurisdiction. Other nations 
on British soil did not obtain even complete concurrent criminal jurisdiction. 
These wartime agreements, to the extent that they are relevant, obviously 
reflect the relative circumstances of the parties at the time of the negotiations. 
In view of their varied terms, they cannot be said to codify our rule of inter- 
national law. 


B. Agreements in time of peace 


The agreements which were concluded among the nations in times of peace 
are most directly relevant to the provisions of the instant agreement. They 
show conclusively that the nations of the world recognize no rule of absolute 
immunity in peacetime for friendly forces on foreign soil. These agreements 
are reviewed in detail and the following conclusion reached : 

Not one of the multilateral expressions on the question recognizes any kind 
of absolute immunity. The bilateral agreements which appear to recognize 
such a principle are readily understandable in terms of the relative positions of 
the parties in the then prevailing circumstances. It may categorically be stated 
that the instant agreement gives as much, if not more, exclusive jurisdic- 
tion over its own forces to the sending state as do comparable international 
agreements. 

C. The Service Courts of Friendly Foreign Forces Act 

Although there have been instances of the passage of foreign troops through 
this country which might have raised the question, the only domestic legislation 
to cover this question of the jurisdiction to try members of such forces ever 
enacted was the Service Courts of Friendly Foreign Forces Act of 1944. It is 
uniquely revealing as to the refusal of Congress to recognize any rule of abso- 
lute immunity to be accorded to friendly foreign forces from the criminal juris- 
diction of our courts. 

The careful language of the committee reports, the rejection of the Revercomb 
amendment, and the statements of the managers of the bill on the Senate floor 
(all discussed in detail) indicate that the phraseology of the act, which con- 
tains no definition of the jurisdiction of the foreign service courts nor any pro- 
hibition against the exercise of jurisdiction by American courts, either State or 
Federal, was a deliberate rejection by the Congress of the concept that there is 


an absolute immunity accorded foreign forces in a friendly state from the crim- 
inal jurisdiction of that state. 


II. JURISDICTION IN THE ABSENCE OF AN AGREEMENT 


It is clear that if there were no agreement controlling the issue, our forces 
abroad would, again, be entitled to less immunity than the instant agreement 
affords. Where there were no agreements the cases which have been decided 
by the tribunals of the world show that practically the only situation where a 
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claim of immunity has been given any recognition whatsoever has been for 
offenses committed in the line of duty, a category of offenses clearly covered by 
the instant agreement. 


A. The Schooner Eachange 


The opinion of Chief Justice Marshall of the Supreme Court of the United 
States in the Schooner Exchange is the principal basis upon which rest those 
who claim that an absolute exemption or immunity for friendly armed forces 
from the criminal jurisdiction of the receiving state exists. Certainly it is the 
basis for the numerous textbook writers who have asserted the proposition. 

In 1811 two American citizens filed a libel in the United States District Court 
for the District of Pennsylvania against the Schooner Exchange, then in the port 
of Philadelphia. In this libel they alleged that they were the true owners of 
the vessel, but that on a previous voyage the ship had been seized by persons 
acting under Napoleon’s orders. They prayed for a decree restoring the vessel 
to them. At the instance of the executive department, the United States attor- 
ney filed a suggestion that the vessel was then an armed French public vessel 
which had been forced to enter the port of Philadelphia out of necessity for 
refreshments and repairs. Affidavits were filed in the court verifying the com- 
mission of the captain. ‘The circuit court reversed the dismissal of the libel by 
the district court, which had been based upon the ground that a friendly public 
armed vessel is not subject to the ordinary judicial tribunals of the country, 
so far as regards the question of title. The opinion of the Supreme Court, 
reinstating the judgment of the district court, was written by Chief Justice John 
Marshall. 

It is obvious that all the Court was called upon to decide was whether a 
friendly foreign warship was immune from attachment from one claiming to be 
its owner. This issue is quite different from that of the immunity of an indi- 
vidual soldier from criminal prosecution by the local authorities for rape or 
burglary. The proper soldier comparison is rather to a member of the crew 
ashore who has committed an offense outside his line of duty. Further, it 
would seem that the Chief Justice was referring to the waiver of the right of 
the territorial sovereign to exercise his own disciplinary jurisdiction. 

Finally, the Chief Justice expressly limited his remarks about the exemption 
of the foreign forces to troops in passage. Completely different considerations 
determine the immunity which must necessarily attend passing troops on, as 
the Chief Justice evidently envisioned it, a mission of urgency and immedi- 
acy, perhaps never to return via that country, and troops stationed in a friendly 
state in time of peace for an indeterminate period. The path of troops en 
route was, in Marshall’s day, a narrow, clearly defined avenue. Presumably, 
the path of the arch was completely within the control of the troop commander, 
it might very well have been considered that such troops, in transit, were con- 
stantly on duty. On the other hand, today’s troop locations are dispersed 
throughout the receiving state and place the individual soldiers in necessary 
daily contact with the local residents. The control which the commanding 
officer has over every individual action of the troops is naturally far less than 
that exercised over troops on the march, or quartered in a temporary camp for 
the night. Completely different problems pertaining to criminal jurisdiction 
over the members of the forces necessarily arise out of these different circum- 
stances. 

The rule of absolute immunity which, it is contended, flows from the Mar- 
shall opinion, as summarily rejected in the only reported American case which 
research had disclosed was squarely concerned with such a claim of immunity 
(United States v. Thierichens, 243 Fed. 419 (BE. D. Pa., 1917) ). 


B. Cases in the tribunals of the world 


Since the decision in the Schooner Egchange, the tribunals of the world 
have considered claims of immunity from local criminal jurisdiction in a variety 
of situations, including cases which arose where there was no agreement be- 
tween the nations concerned dealing with this issue. In this class of cases, 
not one of any significance resulted in the grant to a member of a visiting force 
of immunity from the local jurisdiction where the same result would not ob- 
tain under the instant agreement. And several denied the claim where it would 
have been granted had this agreement been effective. 

The memorandum shows that the Supreme Court of Canada, the Court of 
Cessation of the Mixed Courts of Egypt, the Supreme Court of New South 
Wales, the British High Court of Justice, and the United States District Court 

65454—55—- pt. 117 
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for the Eastern District of Pennsylvania have considered and expressly re. 
jected the contention that, absent an agreement among the nations concerned, 
visiting friendly forces are entitled to absolute immunity from the criminal 
jurisdiction of the host state. 

On the other hand, the cases which have been frequently cited as standing 
for an absolute immunity go no further than does the instant agreement. Sev- 
eral involved offenses occurring in the obvious line of duty. Several have turned 
on the provisions of an agreement between the countries. Another involved 
the assault by one member of the visiting force upon another member aboard 
a war vessel, where the asserted jurisdiction of the country whose vessel it was, 
was waived by that country. The remainder do not apply at all. 

In sum, those cases which have been decided in the absence of an agree- 
ment, have rejected the claim of immunity in all situations with the excep- 
tion of a few, where the claims which have been granted have been for the most 
part, for offenses which were committed in the line of duty. The instant agree- 
ment, which not only expressly reserves primary jurisdiction over line-of-duty 
offenses to the sending state, but also extends such jurisdiction to other situ- 
ations, grants the visiting forces more extensive jurisdiction than they would 
receive in the absence of an agreement. 


III, CONCLUSION 


It has been claimed that under international law friendly foreign forces are 
immune from the criminal jurisdiction of the host state for crimes committed 
therein. ‘This contention is without foundation. Even where there is no express 
agreement among the nations, claims of immunity have been generally rejected 
except in a few cases where the offenses occurred in the line of duty. As the 
instant agreement makes provision for such offenses, as well as for others, it is 
clear that under that agreement the sending state acquires more jurisdiction over 
its forces than it would have without an agreement. 

No principle of international law can be deduced from the provisions of the 
various international agreements upon the subject. Such agreements, which 
have obtained in both peace and war, contain widely different jurisdictional 
provisions, and no uniform practice appears from their terms. There is, of 
course, no restriction in international law upon the terms of any agreement 
upon the subject, as the receiving state need not permit the ingress of the forces, 
and the sending state need not send them, if the conditions are not respectively 
satisfactory. In point of comparison, however, the instant agreement measures 
very favorably—from the standpoint of the sending state—with the immediately 
parallel agreements. 


Mr. Furron. One other request, from the Governor. You have 
delivered a large group of documents to Congressman Bow. Would 
you likewise prepare a short summary so that the committee could 
have it in the record at this point ? 

Mr. Brucker. Yes, indeed, with the chairman’s permission. 

Chairman Ricuarps. That will be done. 

oc following material was subsequently submitted for the 
record : 


SUPPLEMENTAL STATEMENT BY Hon. WILbeR M. BRUCKER FOR THE COMMITTEE ON 
ForEIGN AFFAIRS, HOUSE OF REPRESENTATIVES 


In the course of the hearing before this committee yesterday, it was suggested 
that a summary might be prepared of each of the country studies which the 
Department of Defense has submitted to this committee. These studies, as you 
know, are condensed analyses of the law of each country, based upon legal 
research conducted in the particular theater. 

In order to explain to this committee the background of the country studies, 
TY should perhaps mention that a memorandum was prepared in Europe under 
date of November 17, 1953, setting forth the procedural safeguards contained in 
the Constitution of the United States which are so ingrained in the American 
system of jurisprudence that they may be classified as basic or fundamental 
constitutional! rights. A copy of this memorandum is attached to my statement 
and will be submitted to this committee. As it is 11 single-spaced pages, I will 
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make it available as an attachment to my statement without reading it into 
the record. 

However, I would like to say that in substance this memorandum outlines 
for the use of the country commanders those Federal constitutional rights and 
privileges available to individuals tried in State courts within the United States. 
Incidentally, a further comment is appropriate with regard to the memorandum 
of November 17, 1953. As this memorandum itself makes clear, it is difficult to 
draw up a definitive list of those procedural constitutional rights which will be 
protected in State courts by virtue of the Federal Constitution. The holdings 
of the Supreme Court are simply not that clear. Some rights are clearly pro- 
tected; others may be, depending on the circumstances. In the November 17, 
1953, memorandum, I think it is fair to say that wherever there was doubt 
under the rulings of the Supreme Court as to whether a particular right was 
protected, the doubt has been resolved affirmatively. That is to say, the Novem- 
ber 17, 1953, memorandum assumes that doubtful rights are protected. 

The country commanders utilized this memorandum as a basis for comparing 
the foreign criminal law and procedure applicable in the area within their 
respective commands with basic constitutional rights within the contemplation 
of the Senate resolution. 

' The area studies, as you will see upon examination of them, represent a dis- 
tilled and condensed analysis of the law of each foreign country party to the 
Status of Forces Treaty. A further condensation of these studies might very 
well eliminate in the process of condensation the real substance of the studies 
themselves. If the committee so desires, it can be arranged that such con- 
densations be prepared; however, in order to do so it would be necessary to 
return these studies to the respective commands for further condensation by the 
same persons who prepared the material on the basis of original sources. Of 
course, it may be possible to find in the Library of Congress English transla- 
tions of the same material, in which case the condensation might be prepared 
here by experts on foreign law, using the facilities of that Library. I am in- 
clined to doubt that this would be a satisfactory procedure, and I am equally 
inclined to doubt that such summaries if made would serve the purpose for 
which they have been requested. An examination of the studies as we presently 
have them shows that the material contained therein would be almost without 
meaning or value if the textual and footnote material were to be further con- 
densed and abbreviated. Many statements respecting foreign law require special 
commentary and qualification, and this is particularly true in commentaries on 
continental as opposed to Anglo-Saxon legal systems. 

It would, therefore, be my recommendation to the committee that the base 
line memorandum of November 17, 1953, which I am submitting with this 
statement, be accepted by the committee as a summary of fundamental legal 
rights and privileges, with respect to which the country studies are actually 
expanded commentaries. 

I might add that if any member of the committee, after an examination of 
this basic memorandum and the foreign law studies which we submitted yester- 
day, feels that additional or explanatory comment is required from the Depart- 
ment of Defense, the Office of General Counsel of the Department of Defense 
will be only too glad to provide whatever supplementary material or com- 
mentary is required, even if this means sending to the overseas commanders in 
order to obtain it. 

Wiser M, Brucker, General Counsel. 


MEMORANDUM 
NOVEMBER 17, 1953. 
Ll. PROBLEM 


1. What are the procedural safeguards contained in the Constitution of the 
United States which are so ingrained in the American system of jurisprudence 
that they may be classified as basic or fundamental constitutional rights? 


Il. FACTS GIVING RISE TO THE PROBLEM 


1. Under the provisions of article VII of the NATO Status of Forces Agree- 
ment, the receiving state has the right to exercise primary jurisdiction over 
certain types of offenses committed by persons subject to military law of the 
United States. In accordance with section 3 (c) of this article, the authorities 
of the receiving state shall give sympathetic consideration to requests by the 
sending state to waive this primary right. The United States Senate, when 
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it recommended the ratification of the NATO Status of Forces Agreement, 
passed a resolution which by its terms places the duty on the military authori- 
ties to examine the laws of all NATO countries with particular reference to 
the procedural safeguards contained in the Constitution of the United States. 
If there is any danger that an accused will not be protected because of the 
absence or denial of a constitutional right he would have enjoyed in the United 
States, a request for waiver of the receiving state’s primary jurisdiction will 
be made. In order to carry out the duties and functions the Senate resolution 
placed on the services, it it necessary to ascertain the procedural safeguards 
contained in the Constitution of the United States which are so ingrained in 
the American system of jurisprudence as to be classified as basic or fundamental 
constitutional rights. 
II. BACKGROUND 


1. The Federal Constitution of the United States sets forth the following 
constitutional rights for the protection of persons tried before a Federal criminal 
court of the United States: 


(a) IV amendment: 
(1) Unreasonable search and seizure. 
(b) V amendment: 
(1) Indictment by grand jury. 
(2) Double jeopardy. 
(3) Self-incrimination. 
(4) Deprivations of life, liberty, or property without due process of law. 
(c) VI amendment: 
(1) Speedy and public trial by impartial jury. 
(2) Accused to be informed of the nature and cause of the accusation. 
(3) Accused to be confronted with witnesses against him. 
(4) Aceused to have compulsory process for obtaining witnesses in his 
favor. 
(5) Accused to have assistance of counsel for his defense. 
(d) VII amendment: 
(1) Excessive bail shall not be required. 
(2) Excessive fines shall not be imposed. 
(3) Cruel and unusual punishments shall not be inflicted. 
(e) XIV amendment: 
(1) No state shall deprive any person of life, liberty, or property with- 
out due process of law. 


2. Paragraph 3 of the Senate resolution states in sum and substance: 

(a) If, in the opinion of such commanding officer, under all circumstances of 
the case, there is danger that the accused will not be protected because of the 
absence or denial of constitutional rights he would enjoy in the United States, 
a request will be made of the receiving state to waive jurisdiction in accord- 
ance with the provisions of paragraph 3 (c) or article VII (which requires the 
receiving state to give “sympathetic consideration” to such request), and, if 
such authorities refuse to waive jurisdiction, the commanding officer shall 
request the Department of State to press such request through diplomatic chan- 
nels and notification shall be given by the executive branch to the Armed 
Services Committee of the Senate and House of Representatives. 

(b) If it were the intent of the Senate resolution to insure that members 
of our forces be given the same protection that they would receive if they were 
tried in a Federal court of the United States, it would be necessary that all of 
the rights set forth above be adhered to by the receiving state. In view of the 
fact that persons subject to military law do not receive such protection if they 
are tried in a State court in the United States, this interpretation could hardly be 
considered realistic. It would be in effect requiring the laws of the foreign 
sovereign to extend to such personnel rights that they would not be entitled to in 
the United States. A more reasonable interpretation of the Senate resolution 
would require that commanding officers assure themselves that such personnel 
be given the same protection that our Federal Constitution would afford such 
personnel if they were tried in a State court in the United States. This study 
is predicated on this assumption. 

An examination of the constitutional safeguards set forth above is necessary 
in order to ascertain those rights which the Supreme Court of the United States 
has held as fundamental principles of justice which lie at the very base of all 
of our civil and political institutions. The argument has repeatedly been made 
before the Supreme Court of the United States, that every restriction on the 
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Federal Government contained in the Bill of Rights (first eight amendments of 
the United States Constitution) is by virtye of the 14th amendment also a re- 
striction on the States. This view has been repeatedly rejected by the Supreme 
Court (Adamson y. California (1947) 332 U. S. 46; 67 S. Ct. 1672, 1676; Wolf v. 
Colorado (1949) 338 U. S. 25; 69 S. Ct. 1359, 1360). In view of these decisions, 
it is necessary to determine the test utilized by the Supreme Court in ascertain- 
ing which rights set forth in the Federal Constitution are so fundamental that 
they cannot be infringed or abrogated. The test laid down in the leading Su- 
preme Court case on the subject (Palko v. Connecticut (1937) 302 U. 8S. 319, 325; 
58 S. Ct. 152; 82 L. Ed. 288, 292), is whether the particular right is basic in a 
free society. The governing principle as declared in this case is that, for pro- 
tection under the due process clause, the particular right must be “of the very 
essence of a scheme of ordered liberty” so that to abolish it is to violate a “prin- 
ciple of justice so rooted in the traditions and conscience of our people as to be 
ranked as fundamental.” This test does not result in a fixed catalogue of fun- 
damental rights, for the line is not permanently drawn at any one time; a 
flexible and progressive course of decision is to be expected, the rules being 
laid down by the traditional method of “inclusion and exclusion” (Wolf v. Colo- 
rado, supra, 69 S. Ct. 1361). Recent cases discussing the theory of this doc- 
trine and limiting the scope have stressed the freedom of the States to develop 
their own procedures (Bute v. Illinois (1948) 333 U. S. 640; 49 S. Ct. 763, 772). 
The 14th amendment does not, therefore, have the effect of requiring the several 
States to conform the procedures of their State criminal trials to the precise 
procedure of the Federal courts, even to the extent that the procedure of the 
Federal courts is prescribed by the Federal Constitution or Bill of Rights 
(Williams v. New York, (1949) 337 U. S. 241; 69 S. Ct. 1079, 1085; Allinson v. 
California, supra, 67 S. Ct. 1678.) 

Justice Cardozo, delivering the opinion of the Court in the Palko case (Palko 
v. Connecticut (1937) 302 U. S. 319, 325; 58 S. Ct. 152), in discussing these rights 
which are considered basic in a free society, states: 

“We reach a different plane of social and moral vaiues when we pass to the 
privileges and immunities that have been taken over from the early articles of 
the Federal Bill of Rights and brought within the 14th amendment by a process 
of absorption. These in their origin were effective against the Federal Govern- 
ment alone. If the 14th amendment has absorbed them, the process of absorp- 
tion has had its source in the belief that neither liberty nor justice would exist 
if they were sacrificed.” 


It is therefore necessary to reexamine the constitutional rights set forth 
under the Federal Constitution of the United States in the light of the most 
recent Supreme Court decisions. 


IV. DISCUSSION 


1. The following rights pertaining to criminal prosecution which have been 
considered so fundamental as to be within the protection of the due process clause 
of the 14th amendment are: 

(a) Prior to trial: 

(1) Criminal statute alleged to be violated must set forth specific and definite 
standard of guilt. A penal statute creating a new offense must be sufficiently 
explicit to inform those subject to it what conduct will render them liable to its 
penalties, and a statute forbidding or requiring doing of an act, in terms so vague 
that men of common intelligence must necessarily guess at its meaning and differ 
as to its application is repugnant to the due process clause (Lanzetta v. New 
Jersey, 83 L. Ed. 888, 59 S. Ct. 618). 

(2) Prohibition against the enactment of ex post facto law. An ex post facto 
law is a statute of a criminal nature which punishes acts that take place prior to 
its enactment. The constitutional prohibition as to ex post facto laws extends 
only to a law which either: 

(a) Makes act done before its passage, which was innocent when done, 
criminal ; or 

(b) Aggravates a crime, making it greater than when committed; or 

(c) Changes the punishment and inflicts a greater punishment than the 
law annexed to the crime when committed ; or 

(d) Alters legal rules of evidence and receives less or different testimony 
than the law requires at the time of commission of the offense, in order to 
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cae the offender (Millican v. State, 167 S. W. 2d 188, 190; 145 Tex. Cr. R. 
195). 

(3) Bills of attainder: A bill of attainder is a legislative act which inflicts 
punishment without a judicial trial. Bills of this type, says Mr. Justice Story, 
“have been most usually passed in England in times of rebellion, or of gross sub- 
serviency to the Crown, or of violent political excitements, periods in which 
all nations are most liable, as well the free as enslaved, to forget their duties 
and to trample upon the rights and liberties of others.” ‘These bills are generally 
directed against individuals by name, but they may be directed against a whole 
class. All such bills of attainder are prohibited by American system of juris- 
prudence as being in violation of the “due process clause” (Cummings v. Missouri, 
18 L. Ed. 356, ex parte Carland 18 L. Ed. 356). 

(4) Accused must be informed of the nature and cause of the accusation and 
have a reasonable time to prepare a defense. Under the 14th amendment, the 
accused has the privilege to be present in person during the prosecution for a 
felony whenever his presence has a reasonable substantial relation to fullness of 
opportunity to defend against the charge (Snyder v. Massachusetts, 78 L. Hd. 
764; 54. S. Ct. 330). As a minimum, “due process” requires that an accused be 
given reasonable notice of the charge against him, the right to examine witnesses 
against him, the right to testify in his own behalf, and the right to be represented 
by counsel (in re Oliver, 92 L. Ed. 682; 78 S. Ct. 499; 333 U. 8. 257). 

(b) During trial: 

(1) Accused is to have the assistance of counsel for his defense. Aid of 
counsel may not be denied. Accused is entitled to be represented by counsel of 
his own choosing if he has the ability to procure one (Mellanson y. O’Brien, 
191 F. 2d 963). In capital cases an indigent accused is entitled to counsel at 
the expense of the Government (Powell, et al. v. Alabama, 7 L. Ed. 158; 42 S. Ct. 
55). In all cases where an accused is tried for noncapital offenses, the 14th 
amendment does not, however, embody an inexorable command that accused must 
be represented by counsel. However, due process of law precludes the conviction 
of one whose trial is offensive to common and fundamental ideas of fairness and 
right. Therefore, indigent accused are entitled to counsel at the expense of the 
Government if it appears that because of the gravity of the offense and the in- 
ability of the accused to defend himself, injustice is likely to result (Betts v. 
Brady, 96 L. Ed. 1595 ; Uvegess v. Pa., 93 L. Ed. 127). 

(2) An accused is entitled to be present at trial. An accused has the right 
to be present at the trial where his presence has a reasonable relationship to 
his opportunity to completely and fully defend. The failure to afford an accused 
the opportunity to accompany the jury to the scene of the crime is held not to be 
an infringement of accused’s right under the 14th amendment, even where the 
jury’s attention was directed to various features of the scene by the prosecution 
(Snyder v. Massachusetts, supra; 54 8. Ct. 331). 

(3) An accused is entitled to be confronted with witnesses against him. Under 
American jurisprudence, an accused is not entitled to the personal appearance 
in court of all witnesses against him. To this extent the privilege of confronta- 
tion is not part of the “due process clause.” The defendant’s right to be con- 
fronted with witnesses against him is confined to the guaranty of opportunity for 
cross-examination and does not include observation of the witnesses’ demeanor by 
the trier of the facts. The NATO SOF provides that an accused has the right to 
be confronted with the witnesses against him. But further study is necessary to 
determine whether confrontation under continental law has substantially the 
same meaning as it does in our constitutional law. 

“The primary object of the constitutional provision in question was to prevent 
depositions or ex parte affidavits, such as were sometimes used in civil cases, 
being used against the prisoner in lieu of a personal examination and cross- 
examination of the witness, in which the accused has an opportunity, not only 
of testing the recollection and sifting the conscience of the witness, but of 
compelling him to stand face to face with the jury in order that they may look 
at him, and judge by his demeanor upon the stand and the manner in which 
he gives his testimony whether he is worthy of belief” (Mattog v. U. 8., 39 L. Ed. 
409, 411 (1894) ). 

The Constitution was never thought to prohibit entirely the use of extra- 
judicial statements. The constitutional provision was rather an embodiment of 
a common-law right having various exceptions (Salinger v. United States, 71 
L. Bd. 398 (1926) ). 

Although the court has said that there is no right of confrontation under 
the 14th amendment (Stein v. New York, 21 L. W. 4469 (1953)), it was not 
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meant that the accused may be completely deprived of the opportunity to meet 
and cross-examine witnesses against him, but rather that the States have a 
certain latitude in deviating from the common law which the Federal courts do 
not have. Thus depositions may be used where the accused was present at the 
taking and the witness is permanently absent from the jurisdiction (West v. La., 
48 L. Ed. 965). And States need not follow precisely the common law of hearsay 
(Stein v. N. Y., supra). These deviations are the exception, not the rule, however. 
Subject to reasonable exceptions, the accused is entitled to meet and cross- 
examine in open court the witnesses against him (Jn re Oliver, 92 L. Ed. 682). 

(4) An accused is entitled to have compulsory process for obtaining wit- 
nesses in his favor. The right to have “compulsory process for obtaining wit- 
nesses” in his favor means the right to invoke the aid of the law to compel the 
personal attendance of witnesses at the trial when they are within the juris- 
diction of the court. It is a substantial, a real right and not an illusory sham 
to be satisfied by the issue of process which is to be rendered ineffectual by 
hastening on to immediate trial. A reasonable opportunity to make the process 
effective must be afforded, also what the framers of the Constitution term “a 
right to be enjoyed by the accused” is only mockery to vex (Graham v. State, 
6 S. W. 721, 722, 50 Ark. 161). It has never been squarely held by the Supreme 
Court that the “due process clause” grants this right but the dictum in the case 
of In re Oliver, supra, states that to deprive an accused of this right would 
violate the fundamental principles that the due-process clause sought to pro- 
tect. This right is so basic that to abolish it is to violate a principle of justice 
so rooted in the traditions and conscience of our people as to be ranked as 
fundamental and therefore meets the test laid down by Mr. Justice Cardozo. 

(5) Burden of proof is on the Government in all criminal trials. Due process 
requires that the accused shall be presumed to be innocent and that the Govern- 
ment has the burden of convincing the trier of fact of his guilt. Legislatures 
may enact presumptions, but a statutory presumption deals with the amount of 
evidence which would be sufficient to sustain a verdict; the presumption of 
innocence is only indirectly affected. That is, the statutory presumption makes 
a change in the quantum of evidence which would be sufficient to overcome the 
presumption of innocence. But the trier of fact is still obliged to presume the 
accused innocent until proven guilty, and the burden remains on the Govern- 
ment to persuade the trier of fact of the guilt of the accused. The legislature 
may not, by means of an unreasonable presumption destroy the presumption of 
innocence (Bailey v. Ala., 55 L. Ed, 191). The rule is that the fact to be pre- 
sumed must have a rational connection with the facts required to be proved, 
and the fact to be presumed must be within the peculiar knowledge of the 
accused (McFarland v. American Sugar Refining Co. 660 L. Ed. 899; 36 8S. Ct. 
498). 

(6) Accused is entitled to be tried by an impartial court. It is a denial of 
the due process clause of the 14th amendment to subject the liberty and property 
of a defendant to the judgment of a court, the judge of which has a direct, 
personal, substantial, pecuniary interest in reaching a conclusion against him 
in his case (Tumey v. Ohio, 71 L. Ed. 749; 47 S. Ct. 437). An accused is entitled 
to trial free from domination by mob violence (Moore v. Dempsey, (1923) 261 
U. S. 586; 43 S. Ct. 265). 

(7) Involuntary confessions and other unfairly obtained evidence. The Su- 
preme Court has held repeatedly that the use of involuntary confessions or other 
evidence obtained by brutal or unfair means is prohibited by the 14th amend- 
ment (Brown v. Mississippi, 80 L. Ed. 682; Rochin v. California, 96 L. Ed. 1936). 
(Stomach pump). In dealing with cases involving confessions, the court has 
examined the facts in each case in an effort to determine whether the confession 
was made as a result of coercion. Where the confession was exacted through 
the use of physical violence it is inadmissible. Brown v. Mississippi, supra. 
More prolonged questioning may be sufficient to render the confession inadmis- 
sible if it is accompanied by other aggravating factors such as the youth or 
ignorance of the accused, or the failure to allow communication with friends 
(Chambers v. Fla., 84 L. Ed. 716). It has also been held that threats may 
render a confession invalid (Harring v. South Carolina, 93 L. Ed. 815). 

(8) Cruel and unusual punishment shall not be inflicted. No case could be 
found where the Supreme Court of the United States was called upon to deter- 
mine whether a violation of this right would come under the purview of the 
due process clause. This right, however, is so ingrained in the American system 
of jurisprudence that to violate it would violate the principles that the 14th 
amendment so zealously protects. 





254 STATUS OF FORCES AGREEMENTS 


2. The following rights, though enumerated in the first eight amendments of 
the Federal Constitution, have been held by recent Supreme Court cases not 
= be considered so fundamental as to fall under the protection of the due-process 
clause. 

(a) Prior to trial: 

(1) Right to bail pending trial. “Bail” is defined as to set at liberty a person 
arrested or imprisoned on security being taken for his appearance. The Federal 
Constitution does not prescribe that bail must be granted as a matter of right, 
but when granted it should not be excessive. (American Jurisprudence, vol. 
6, Bail and Recognizance, secs. 11 and 82.) “Excessive bail” means bail in 
a sum “more than will be reasonably sufficient to prevent evasion of the law 
by flight or concealment.” To constitute excessive bail, it must be per se unrea- 
sonable and equally disproportionate to the offense involved, or the particular 
circumstances appearing must show it to be so in the particular case. If the 
criminal procedures of a foreign sovereign do not permit an accused to be set 
at liberty under bail it would not be a violation of the “due-process clause.” 
Due process does not require States to grant bail. The Senate resolution there- 
fore does not require that foreign criminal procedures have a bail system; 
however, this should not be determinative of the issue inasmuch as the military 
presents quite a different problem from the ordinary trial of civilians due to 
the necessity of operating a military establishment. 

(2) Indictment by grand jury. The words “due process of law” in the 14th 
amendment of the Constitution of the United States do not require an indict- 
ment by a grand jury in a prosecution by a State regardless of the nature of 
the offense (Hurtado v. California, 110 U. 8. 516, 4S. Ct. 111). 

(b) During trial: 

(1) Unreasonable search and seizure. The statute which would permit an 
unreasonable search and seizure would be held unconstitutional as a violation 
of the 14th amendment but in a prosecution in a State court for a State crime 
this amendment does not forbid the admission of relevant evidence even though 
obtained by an unreasonable search and seizure (Wolf y. Colorado, 93 L. Ed. 
1782, 338 U. 8. 25). 

(2) Trial by jury. The “right to jury trial” as set forth in the Bill of Rights 
is the right to submit to a jury all of the issues of fact in the case on the law 
given by the court, and the jury determines the rights of the litigants under the 
law. Essential attributes of “trial by jury” guaranteed by article VII of the 
Constitution are number, impartiality, and unanimity. Due process does not 
include the right of trial by jury in a State court for a State offense (Maawell 
v. Bow, 44 L. Ed. 597 ; 20 S. Ct. 448). 

(3) Double jeopardy: A technical, unsubstantial form of double jeopardy, 
as where a statute allows the State to appeal in a criminal case and obtain a 
reversal and retrial for prejudicial error against the prosecution, has been 
held to be among those procedural rights not protected by the due process 
clause (Palko v. Connecticut, supra 58 S. Ct. 153; see 1 Harv. L. Rev. 739). In 
delivering the opinion of the court in the Palko case, Mr. Justice Cardoza left 
the door ajar in that it is necessary to examine the facts surrounding each case 
in order to determine whether double jeopardy is in fact in violation of the due 
process clause. He applied the following objective test : 

“Is that kind of double jeopardy to which the statute has subjected him 
(the accused) a hardship so acute and shocking that our polity will not endure 
it? Does it violate those fundamental principles of liberty and justice which lie 
at the base of all our civil and political institutions?’ 

If a State statute subjected an accused to double jeopardy and the answers to 
the above test were in the affirmative, the accused would probably be protected 
under the 14th amendment. 

(4) Self-incrimination : The Supreme Court has said that the privilege against 
self-incrimination is not an element of due process (Twining v. New Jersey, 58 L. 
Ed. 97 ; 29 S. Ct. 14, Adamson v. California, 9 L. Bd. 1903 ; 67 S. Ct. 1672). The fol- 
lowing provisions of a State constitution and statute were all held to not be a 
violation of the 14th amendment. 

(a) Comment by the court and counsel on failure of an accused to explain 
or deny, by this testimony, any evidence against him. 

(b) Permitting prosecution to argue as to what inference could be drawn 
from an accused’s failure to testify. 

(c) Permitting court to instruct jury that they might draw inference un- 
favorable to the accused from his failure to testify, where it was in his 
power to deny evidence against him. The court has never held however, that 
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an accused may be compelled: to take the witness stand and testify. In 
view of the Supreme Court’s definite stand against the use of involuntary 
pretrial statements (see paragraph 1b (7)), it appears quite likely that it 
would hold that compelling an accused to testify would be a denial of due 
process. 

3. Section 9 of article VII of the NATO Status of Forces Agreement provides: 

“9. Whenever a member of a force or civilian component or a dependent is 
prosecuted under the jurisdiction of a receiving state, he shall be entitled * * * 

(a) toa prompt and speedy trial; 

“(b) to be informed, in advance of trial, of the specific charge or charges 
made against him ; 

“(c) to be confronted with the witnesses against him ; 

“(d@) to have compulsory process for obtaining witnesses in his favor, if 
they are within the jurisdiction of the receiving state; 

“(e) to have legal representation of his own choice for his defense or to 
have free or assisted legal representation under the conditions prevailing 
for the time being in the receiving state; 

“(f) if he considers it necessary, to have the services of a competent inter- 
preter ; and 

“(g) to communicate with a representative of the Government of the 
sending state and, when the rules of the court permit, to have such a repre- 
sentative present at his trial.” 

The right to a prompt and speedy trial and the right to the services of a compe- 
tent interpreter, while not specifically listed under paragraph 2 above, most cer- 
tainly must be included in the listings of those mandatory fundamental rights 
the Senate resolutions sought to protect. All the remaining rights listed under 
the above-quoted provisions of article VII of the NATO Status of Forces Agree- 
ment come under the due-process clause of our Federal Constitution, with the 
exception of the right to “communicate with a representative of the Government 
of the sending state and, when the rules of the court permit, to have such a repre- 
sentative present at his trial.” 

The Senate by their resolution desired the United States representative to be 
present during the trial in a foreign court of all persons subject to military law. 
In the absence of a separate bilateral governmental agreement with country 
concerned, the Senate resolution could not be followed in those cases where the 
rules of the foreign court would not permit the attendance of such United States 
representative. 

Vv. CONCLUSIONS 


1. The Federal Government is restricted by the first eight amendments of the 
Constitution, known as the Bill of Rights. The provisions of the first eight 
amendments apply only to the Federal Government, and do not restrict the 
States. The States are, however, restricted by virtue of the 14th amendment 
to the Federal Constitution. The rights protected under this amendment would 
include all those rights which are of the very essence of a scheme of ordered 
liberty so that to abolish them is to violate a principle of justice so rooted in the 
traditions and conscience of our people as to be ranked as fundamental. Any 
attempt to set forth a fixed catalog of fundamental rights must of necessity be 
reviewed in the light of this definition, for the line of demarcation cannot be 
permanently drawn at any one time. A flexible and progressive course of deci- 
sions is to be expected, the rules being laid down by the traditional method of 
inclusion and exclusion. Subject to these well-established limitations, the fol- 
lowing procedural safeguards contained in the Constitution of the United States 
are considered so fundamental as to come within the purview of the 14th amend- 
ment: 

(a) Prior to trial: 

(1) Criminal statute alleged to be violated must set forth specific and definite 
standards of guilt. 

(2) Prohibition against the enactment of ex post facto law. 

(3) Prohibition against bills of attainder. 

(4) Accused must be informed of the nature and cause of the accusation and 
have a reasonable time to prepare a defense. 

(6) During trial: 

(1) Aceused is to have the assistance of counsel for his defense. 

(2) Accused is entitled to be present at trial. 

(3) Accused is entitled to be confronted with witnesses against him. 

. Jo Accused is entitled to have compulsory process for obtaining witnesses in 
favor. 
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(5) Burden of proof is on the Government in all criminal trials. 

(6) Accused is entitled to be tried by an impartial court. 

(7) Accused is entitled to be protected from the use of a confession obtained 
by torture or other illegal or improper means. 

(8) Cruel and unusual punishment shall not be inflicted. 

(c) In addition to the fundamental rights set forth above, suitable arrange- 
ments must be made with the various law-enforcement agencies to permit: 

(1) United States military authorities to maintain custody over members of 
the forces pending trial in a foreign court. These arrangements may only be 
necessary in those countries which do not have or utilize the bail system. 

(2) United States representatives to attend all trials of persons subject to 
military law who may be tried by foreign criminal courts. 

(3) A prompt and speedy trial (sec. 9a, art. VII, NATO SOFA). 

(4) If accused considers it necessary, to have the services of a competent 
interpreter (sec. 9f, art. VII, NATO SOFA). 

Mr. Rapway. I noticed the balance of his statement is in the form 
of a legal brief. Perhaps he could put it in the record, since some 
of us will have to be going. 

Chairman Ricuarps. I think so. We will have an opportunity to 
study it. Some may want to remain here to hear the rest of the brief 
read. It is in the form of a brief. Do you want to read the entire 
statement ? 

Mr. Ranxrn. Whatever the pleasure of the committee is. It seems 
to me one of the great problems in this issue is what the law is. If 
the committee thinks that the constitutional rights extend all over the 
world under the law, as has been claimed here, which we do not think 
is the law at all, and the statement so demonstrates, it is one thing to 
know what to do with this problem that is before the committee. If 
the committee should conclude, in accordance with our statement and 
our study of the Department of Justice, that the Constitution does not 

rotect American citizens throughout the world, but is limited to the 
nited States in its protections, it seems to me it is a far different prob- 
lem you have to decide. We tried to deal with that subject. 

Chairman Ricuarps. The point is this: This is not a court and we 
are not judges. But any judge that wanted to pass on that question 
would certainly study a brief before he did it. Any member here be- 
fore he comes to his final conclusion would want to sit down by himself 
and study your brief. The point is whether or not you would like to 
touch on the highlights, and file your brief so we can study‘it. Other- 
wise, we can go over to tomorrow. We will have to adjourn. 

The question is whether you want to finish or come in the morning. 

Mr. Rankin. [had better present itin the morning. It seems to me 
it is one of the important issues before the committee. 

Chairman Ricuarps. There is no question about it. It is the most 
important, I think, basically. It is not a question of the value of what 
you say here. Knowing that we are going to have to study this, it is 
whether it would save time if you do not read it all this morning. In 
view of the way you feel about it, I think you had better come in the 
morning. The committee stands adjourned until 10 in the morning. 

(Whereupon, at 12:35 p. m., the committee adjourned.) 


(The following statement has been submitted for inclusion in the 
record :) 
STATEMENT By Hon. KEITH THOMSON, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF WYOMING, JULY 26, 1955 


Mr. Chairman, I appear in support of the principle expressed in the Bow reso- 
lution. So much has already been said on this that I think it is quite generally 
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understood. No good purpose would be served by repetition. I respectfully refer 
the committee to my remarks beginning on page 8224 in the Congressional Record 
for June 30, made during discussion of the mutual security appropriation bill. 

I am sincerely convinced that we must take appropriate and immediate action 
to satisfy this oppressive situation. I am confident this committee will give the 
resolution the attention and study it deserves and demands, and will recommend 
a satisfactory solution to the problem. 


[Excerpt from the above-mentioned Congressional Record] 
we a * e * a - 

Mr. THomson of Wyoming. Mr. Chairman, I do not expect to take the full 
5 minutes. I know we are anxious to vote on this. But a remark was made that 
I cannot leave unattended. That remark was that we had better think of us. 
I feel an obligation to call this to the attention of this House, that it is about 
time we think of them a little bit too. 

The division of which I was a member on V—E Day in 1945 moved from the Alps 
down into Trieste. We were sent down there so that if anybody got killed it 
would be an American. We were sent in there and we did not get the proper 
protection of this Congress or any part of the Government. We were told that 
we could not carry a gun, while they were shooting at us everyday after V-E Day. 

After that I went to Verona. You were not safe on the streets at night for fear 
of getting mugged or shot at. I know it, because I was there. From correspond- 
ence that I have had since, and from other parts of the world, that situation has 
been mitigated, but it still exists. 

I am not going to vote to send any American boy over there against his will to 
be tried by anybody except.an American court. Furthermore, I think he is en- 
titled to some of the rights that he fought to preserve for America. 

I hope we will think of them instead of thinking of us. 

” a a ok ao a 7. 

I think a man would be justified in refusing to go unless he has the protection 
of wae he has foment for. 

* a . ” + 


(Th e following information has been submitted by the Department 
of Defense for inclusion in the record in reply to an inquiry by Mr. 
Fulton, p. 29:) 


There has been no case under the NATO Status of Forces Agreement or any 
other similar jurisdictional agreements where we have felt justified in com- 
plaining of mishandling by a foreign government. In a few cases there has been 
a technical denial of confrontation of witnesses but in every such case the error 
was either corrected on appeal, or the accused serviceman declined to take an 
appeal for the purpose of correcting the error judicially, or the host government 
took satisfactory remedial action as in the Jerry Baldwin case previously 
reported to the two Armed Services Committees. The report of that case follows: 

“On June 7, 1953, in Orleans, France, Pvts. Jerry O. Baldwin, US55265191, 
and John O. Jozwiah, RA36636171, both members of the 982d Engineer Construc- 
tion Battalion, APO 58, were arrested by the French police as the result of a 
complaint made by a French national that he had been pushed from his bicycle 
by two American soldiers. Both Baldwin and Jozwiah were released to the 
custody of the American military police on the same day. 

“A request for waiver of the primary jurisdiction of France over the two 
soldiers was made by the Orleans Area Command to the Orleans public prose- 
cutor on June 9, 1953. The commanding general, United States Army, Europe, 
also requested the French Ministry of Justice to waive jurisdiction in the case 
on June 11, 1953. The requests were denied by the Ministry of Justice on July 22 

“Consequently, on Angust 12, 1953, both the accused were brought before the 
tribunal correctionel in Orleans on charges of assault and battery. At this 
hearing, both men denied committing the offense. No witnesses appeared and 
the case was postponed for further investigation. On August 31, 1953, both 
soldiers appeared before the investigating judge in his chambers. The victim 
and a witness were present, but neither was able to identify the soldiers. At 
this time, the judge declared that he had a paper in his file which stated that 
Private Baldwin had admitted the commission of the offense to the military 
police. The document in question consisted of a statement signed by Major 
Tuttle, the American provost marshal, which was based on an entry in his 
police journal. Major Tuttle had not seen or spoken to Baldwin. Neither he 
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nor the military policeman who was alleged to have heard the purported con- 
fession appeared in court. 

“On October 7, 1953, a second hearing was held in open court. Again no wit- 
nesses appeared, and both accused denied the charges against them. Mention 
was once more made of the alleged confession, and on its strength Private 
Baldwin was found guilty and sentenced to pay a fine of 6,000 francs (approxi- 
mately $18) plus court costs. Private Jozwiah was acquitted. 

“Since Private Baldwin had not been confronted with the witnesses against 
him in open court, as required by subparagraph 9 (c) of article VII of the 
NATO Status of Forces Agreement, a protest was made to the French Ministry 
of Justice. The Ministry accordingly directed that the sentence of the court 
be appealed by the procureur general (the public prosecutor) and informed that 
officer of the reasons why the appeal was to be made. 

“The appeal was heard on March 26, 1954, before the Cour d’Appel, Orleans. 
Baldwin appeared in person and Jozwiah, who had been transferred to the 
United States, by proxy, both soldiers being represented by Maitre Auvray, a 
qualified Orleans attorney. No witnesses appeared, and the evidence was pre- 
sented in the same manner as at the trial, that is, by means of a case file. 
Private Baldwin reiterated his denial of the charge against him and denied 
having confessed the commission of the offense charged to the military police. 
The court stated that it must accept the provost marshal’s signed statement. 
The procureur stated that he did not know the specific reason why the case was 
being appealed by the Ministry of Justice but that, as a rule, such appeals were 
taken only in cases where the sentence adjudged by the lower court was consid- 
ered inadequate. Accordingly, the court of appeals affirmed both the lower 
court’s acquittal of Private Jozwiah and its conviction of Private Baldwin, but 
gee the fine assessed against the latter to 12,000 francs (approximately 

36). 

“As the appellate tribunal had merely compounded the error committed by 
the lower court, a new protest was made to the Ministry of Justice through the 
United States Embassy in Paris. The Ministry of Justice is presently taking 
administrative action to remit the fine against Private Baldwin and has in- 
structed the procureur general to insure that similar errors do not recur in the 
future. However, the conviction of Private Baldwin will stand. The French 
Foreign Office has expressed its regrets for the repetition of error on the part 
of the appellate court. Private Baldwin desires that no further appeal be taken 
in the case.” 


(The following information has been supplied for the record by the 
Department of Defense in answer to Chairman Richards’ question on 
p. 104:) 


APPELLATE PROCEDURE UNDER THE UNIFORM CODE OF MILITARY PROCEDURE 


Following a finding of guilty in a trial by general court-martial the verbatim 
record of trial is transcribed and authenticated. 

The case is then returned to the staff judge advocate who reviews the verbatim 
record of trial, a copy of which has been furnished the accused without expense 
to him, and advises the convening authority whether the evidence presented is 
legally sufficient to support the findings and sentence. The convening authority 
then takes his action either approving, approving in part, or disapproving the 
findings and the sentence. If he disapproves the findings, he may order a re- 
hearing, but in no case may the sentence be increased or the accused found guilty 
of anything of which he was originally acquitted. 

If the approved sentence includes a punitive discharge, death, or confinement 
for 1 year or more, the case is automatically reviewed in Washington by a board 
of review, consisting of three lawyers. If not, the case is examined for legal 
sufficiency in the Office of The Judge Advocate General of the department 
concerned, 

Before the board of review, the accused may be represented by military coun- 
sel provided by the Government or by a civilian lawyer at his own expense or 
both. The board of review, which has power to consider the facts as well as the 
Jaw, may affirm the findings and sentence in whole, or in part, or disapprove 
them, but may not cause the sentence to be increased or an acquittal to be 
changed to a finding of guilty. 
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If the board affirms, in whole or in part, the accused has 30 days in which to 
petition the Court of Military Appeals for a grant of review. This court con- 
sists of three civilian judges who review cases only with respect to matters of 
law. If the sentence is death, the court is required to review the record of trial, 
and a case may also come before the court on the forwarding of a question by 
one of The Judge Advocates General of the armed services. Before this court, 
which can affirm the case in whole or in part, set aside the findings and sentence 
and order a rehearing, or order the charges dismissed, the accused again may be 
represented by military or civilian counsel. 

If the sentence includes death, the President must also approve it before the 
sentence may be carried into execution and, if it extends to dismissal of an 
officer, the Secretary of the Army must approve the sentence before it may be 
earried out. 


(The following information has been submitted for inclusion in the 
record (see also p. 2) :) 


NorTH ATLANTIC TREATY, STATUS OF Forces AGREEMENT 
ARTICLE VIT 


1. Subject to the provisions of this Article, 

(a) the military authorities of the sending State shall have the right to 
exercise within the receiving State all criminal and disciplinary jurisdiction 
conferred on them by the law of the sending State over all persons subject to 
the military law of that State; 

(b) the authorities of the receiving State shall have jurisdiction over the 
members of a force or civilian component and their dependents with respect 
to offences committed within the territory of the receiving State and 
punishable by the law of that State. 

2. (a) The military authorities of the sending State shall have the right to 
exercise exclusive jurisdiction over persons subject to the military law of that 
State with respect to offences, including offences relating to its security, punish- 
able by the law of the sending State, but not by the law of the receiving State. 

(b) The authorities of the receiving State shall have the right to exercise 
exclusive jurisdiction over members of a force or civilian component and their 
dependents with respect to offences, including offences relating to the security 
of that State, punishable by its law but not by the law of the sending State. 

(c) For the purposes of this paragraph and of paragraph 3 of this Article a 
security offence against a State shall include 

(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relating to official secrets 
of that State, or secrets relating to the national defence of that State. 

_3. In cases where the right to exercise jurisdiction is concurrent the following 
rules shall apply: 

(a) The military authorities of the sending State shall have the primary right 
to exercise jurisdiction over a member of a force or of a civilian component in 
relation to 

(i) offences solely against the property or security of that State, or offences 
solely against the person or property of another member of the force or 
civilian component of that State or of a dependent; 

(ii) offences arising out of any act or omission done in the performance 
of official duty. 

(b) In the case of any other offence the authorities of the receiving State 
shall have the primary right to exercise jurisdiction. 

(c) If the State having the primary right decides not to exercise jurisdiction, 
it shall notify the authorities of the other State as soon as practicable. The 
authorities of the State having the primary right shall give sympathetic con- 
sideration to a request from the authorities of the other State for a waiver of 
its right in cases where that other State considers such waiver to be of particular 
importance. 

4. The foregoing provisions of this Article shall not imply any right for the 
military authorities of the sending State to exercise jurisdiction over persens 
who are nationals of or ordinarily resident in the receiving State, unless they are 
members of the force of the sending State. 

5. (a) The authorities of the receiving and sending States shall assist each 
other in the arrest of members of a force or civilian component or their depend- 





260 STATUS OF FORCES AGREEMENTS 


ents in the territory of the receiving State and in handing them over to the 
authority which is to exercise jurisdiction in accordance with the above 
provisions. 

(b) The authorities of the receiving State shall notify promptly the military 
authorities of the sending State of the arrest of any member of a force or 
civilian component or a dependent. 

(c) The custody of an accused member of a force or civilian component over 
whom the receiving State is to exercise jurisdiction shall, if he is in the hands 
of the sending State, remain with that State until he is charged by the receiving 
State. 

6. (a) The authorities of the receiving and sending States shall assist each 
other in the carrying out of all necessary investigations into offences, and in 
the collection and production of evidence, including the seizure and, in proper 
cases, the handing over of objects connected with an offence. The handing over 
of such objects may, however, be made subject to their return within the time 
specified by the authority delivering them. 

(b) The authorities of the Contracting Parties shall notify one another of 
the disposition of all cases in which there are concurrent rights to exercise 
jurisdiction. 

7. (a) A death sentence shall not be carried out in the receiving State by 
the authorities of the poe State if the legislation of the receiving State 
does not provide for such punishment in a similar case. 

(b) The authorities of the receiving State shall give sympathetic considera- 
tion to a request from the authorities of the sending State for assistance in 
carrying out a sentence of imprisonment pronounced by the authorities of the 
sending State under the provision of this Article within the territory of the 
receiving State. 

8. Where an accused has been tried in accordance with the provisions of this 
Article by the authorities of one Contracting Party and has been acquitted, 
or has been convicted and is serving, of has served, his sentence or has been 
pardoned, he may not be tried again for the same offence within the same 
territory by the authorities of another Contracting Party. However, nothing 
in this paragraph shall prevent the military authorities of the sending State 
from trying a member of its force for any violation of rules of discipline aris- 
ing from an act or omission which constituted an offence for which he was tried 
by the authorities of another Contracting Party. 

9. Whenever a member of a force or civilian component or a dependent is 
prosecuted under the jurisdiction of a meeneens State he shall be entitled— 

(a) to a prompt and speedy tria 

(b) to be informed, in advance ce trial, of the specific charge or charges 
made against him; 

(c) to be confronted with the witnesses against him ; 

(d) to have compulsory process for obtaining witnesses in his favour, 
if they are within the jurisdiction of the receiving State; 

(e) to have legal representation of his own choice for his defence or 
to have free or assisted legal representation under the conditions prevail- 
ing for the time being in the receiving State; 

(f) if he considers it necessary, to have the services of a competent 
interpreter ; and 

(g) to communicate with a representative of the Government of the send- 
ing State and, when the rules of the court permit, to have such a repre- 
sentative present at this trial. 

10. (a) Regularly constituted military units or formations of a force shall 
have the right to police any camps, establishments or other premises which 
they occupy as the result of an agreement with the receiving State. The mili- 
tary police of the force may take all appropriate measures to ensure the main- 
tenance of order and security on such premises. 

(b) Outside these premises, such military police shall be employed only sub- 
ject to arrangements with the authorities of the receiving State and in liaison 
with those authorities, and in so far as such employment is necessary to main- 
tain discipline and order among the members of the force. 

11. Each Contracting Party shall seek such legislation as it deems necessary to 
ensure the adequate security and protection within its territory of installations, 
equipment, property, records and official information of other Contracting 
Parties, and the punishment of persons who may contravene laws enacted for 
that purpose. 
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STaTUs OF MEMBERS OF THE ARMED FORCES OF THE BRUSSELS TREATY POWERS 
ARTICLE 7 


2. “Members of a foreign force’”* who commit an offence in the “receiving 
State” against the laws in force in that State can be prosecuted in the courts of 
the “receiving State.” 

When the act is also an offence against the law of the “sending State,” the 
authorities of the “receiving State’ will examine with the greatest sympathy 
any request, received before the court has declared its verdict, for the transfer 
of the accused for trial before the courts of the “sending State.” 

Where a “member of a foreign force” commits an offence against the security 
of, or involving disloyalty to, the “sending State” or an offence against its prop- 
erty, or an offence against a member of the force to which he belongs, the 
authorities of the “receiving State” where the offence was committed will prose- 
cute only if they consider that special considerations require them to do so. 

The competent military authorities of the “foreign force” shall have, within 
the “receiving State,” any jurisdiction conferred upon them by the law of the 
“sending State” in relation to an offence committed by a member of their own 
armed forces. 


*“Members of a foreign force,” as defined in Article 1 (d), means members of that force 
travelling or resident in the execution of their duties under the Brussels Treaty in the 
territory of a Contracting Party other than the “sending State.” 
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WEDNESDAY, JULY 20, 1955 


House or REPRESENTATIVES, 
CoMMITTFE ON Foreicn AFFaIrs, 
Washington, D.C. 

The committee met, pursuant to call, in room G-3, United States 
Capitol, at 10: 07 a. m., Hon. James P. Richards (chairman) presiding. 

Chairman Ricwarps. The committee will come to order, please. We 
will continue hearings on House Joint Resolution 309, known as the 
Status of Forces Agreement. 

When we adjourned, we had Mr. Rankin from the Department of 
Justice on the stand. He will continue this morning. Mr. Rankin. 


STATEMENT OF HON. J. LEE RANKIN, ASSISTANT ATTORNEY GEN- 
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE 


Mr. Rankin, You will recall I had just completed the statement 
that the constitutional rights of American citizens—— 

Chairman Ricuarps. That was on page 3, is that right? 

Mr. Ranxrn. Yes, such as those continued in the Bill of Rights 
do not follow and protect them wherever they may be in the world. 

I will go down to the middle of page 4: 

The opinion of Chief Justice Marshall in The Schooner Exchange 
case is the principal authority relied on to support the conclusion that 
an absolute immunity exists for friendly armed forces from the crim- 
inal jurisdiction of the receiving state. Reliance on this case for such 
a doctrine is misplaced. 

The case involved a libel against the ship, brought by two American 
citizens in Federal district court on the theory that they were its true 
owners. The United States attorney filed a suggestion that the ship 
was then an armed French public vessel which had been forced to dock 
at Philadelphia out of necessity to obtain refreshments and repairs. 
Affidavits were filed verifying the commission of the captain. All 
the court was called upon to decide, and all it did decide, was that a 
friendly foreign warship was immune from attachment from one 
claiming to be its owner. Thus the issue under consideration here, 
that of criminal immunity of the individual from local prosecution, 
was not involved in any way. 

However, in the course of its opinion, the court referred to— 

a class of cases in which every sovereign is understood to waive the exercise of 


a part of that complete exclusive territorial jurisdiction which has been stated 
to be the attribute of every nation. 


263 
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In this class, Chief Justice Marshall placed the case of foreign troops 
granted a right of passage. He stated: 

The grant of a free passage * * * implies a waiver of all jurisdiction over the 
troops, during their passage, and permits the foreign general to use that disci- 
— and to inflict those punishments which the government of his army may 
require. 

Significantly, even the illustration is not relevant to the problem at 
hand. The Chief Justice expressly limited his remark about the ex- 
emption to foreign troops in transit and not to those stationed in 
the territory. Completely different considerations are involved in 
each case. There is a vast difference between a temporary waiver of 
jurisdiction over troops passing through on a mission of urgency 
and immediacy, on a narrow avenue of march, perhaps never to re- 
turn again, and presumably on constant duty, and an absolute grant 
of immunity for troops stationed for an indefinite period in a friendly 
state in time of peace, and who undoubtedly will come into daily con- 
tact with the local residents. 

In addition to the factual distinctions, it is not clear what the 
Court meant by “waiver of all jurisdiction over the troops.” The 
chief justice of New South Wales in the Australian case of Wright v. 
Cantrel (44N.S. W.S. R. 45, 49 (1943) ) stated: 


what the learned judge [referring to Justice Marshall] had in mind was exer- 
cise of a jurisdiction which would prevent the troops from acting as a force— 
something analogous to preventing a ship of war from being in a position to 
act as such, including interference by local courts with the maintenance of 
discipline—not exercise of jurisdiction over individual soldiers in respect of 
liabilities incurred or wrongs done perhaps out of all connection with their 
military duties. 

This construction makes sense. It does no violence to the language 
employed by the Chief Justice, which was that the implied waiver 
was only one that would permit the— 
foreign general to use that discipline, and to inflict those punishments which 
the government of his army may require. 

At the same time, it accords to the language a construction consistent 
with the cases where the absolute immunity defense was directly in 
issue and rejected. Moreover, as the Chief Justice also observed, no 
army gains immunity against the will of the receiving state— 

that all exemptions from territorial jurisdiction must be derived from the con- 
sent of the sovereign of the territory * * * and that when implied, its extent 
must be regulated by the nature of the case, and the views under which the 
parties requiring and conceding it must be supposed to act. 

The proper point of reference for present purposes are the cases 
of military personnel who commit offenses outside the line of duty 
and against local citizens, since by the agreement, our authorities 
have primary jurisdiction over offenses not involving loca] persons 
or property, or those committed in line of duty. : 

he rule of absolute immunity was summarily rejected in the only 
reported American case which research has disclosed was squarely 
concerned with such a claim. In United States v. Thierichens (243 
Fed. 419 E. D. Pa., 1917), a German war vessel had been interned in 
Philadelphia prior to our entry into the First World War. The master 
was indicted on two counts of smuggling and one of violating the Mann 
Act. The claim was made that he was the commanding officer of a 
friendly foreign warship and that as such he was entitled to full 
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immunity from local criminal prosecution. The Federal district 
court, on the assumption that the doctrine would apply to the com- 
manding officer “while acting in conformity with his employment upon 
national objects,” completely rejected the claim. On the smuggling 
counts the court held that there was nothing to show that the defend- 
ant was acting in line of duty and as to the Mann Act count, “even 
a discussion of the application of the rule would be to lend dignity 
to an absurdity.” There is no indication that the court’s decision was 
influenced in any way by the fact that the vessel was interned at the 
time of the crime and that therefore the captain was here without 
our consent. 

Before turning to the foreign authorities which are in accord with 
this case it should be noted that Congress has itself considered and 
refused to recognize any rule of absolute immunity for friendly for- 
eign forces from criminal prosecution in our courts. In the course of 
the debates on the Service Courts of Friendly Foreign Forces Act of 
1944 (58 Stat. 643), Senator Revercomb suggested that the bill should 
be amended since it was not clear as to the jurisdiction to be given 
foreign service courts and that it was not reciprocal to similar British 
legislation which granted exclusive jurisdiction to American service 
courts in Great Britain. Senators Murdock and McFarland, who were 
in charge of the bill, stated flatly that the Senate committee had con- 
sidered and rejected a proposal that United States courts be divested 
of jurisdiction. The proposed Revercomb amendment was rejected 
(90 Cong. Rec. 6490-6498). The Senate committee report also con- 
tains the statement that— 

The committee do not concede that any foreign military court has more than 
conditional jurisdiction while on our soil (S. Rept. No. 956, 78th Cong., 2d sess.). 

It may, therefore, be stated that, like the only American case, so 
the only domestic legislation involving this problem was based on 
the premise that there is no exclusive criminal jurisdiction in foreign 
service courts over forces stationed in this country. 

Of primary importance, however, are the decisions of foreign courts. 
There the precise question may arise in the event article VII is elimi- 
nated from the agreement. No foreign court decisions of significance 
have granted to a member of a visiting force the immunity which it is 
contended they would be entitled to in the absence of an agreement. 
Moreover, several courts have denied the claim in situations where the 
agreement requires that it be recognized. 

In 1943 the Supreme Court of Canada was asked for an opinion on 
the extent to which American Armed Forces would be entitled to im- 
munity in the absence of an express agreement covering the subject. 
The majority of the court held that there was no rule of international 
law conferring absolute immunity on United States forces stationed 
in Canada. The opinion recognized, however, that Canadian courts 
did not, in fact, exercise jurisdiction in cases in which the act or offense 
did not affect the person or property of a Canadian subject (/n Refer- 
ence re Exemption of U.S. Forces From Canadian Criminal Law, 
(1943) S. C. R. 483 (1943),4 DLR 11). 

In Wright v. Cantrell, which I referred to earlier, the Supreme 


Court of South Wales rejected the claim in a suit for slander brought 
against a British naval officer, stating, in part, that the doctrine is— 


completely lacking in what has been described [as] “the hallmarks of general 
assent and reciprocity.” 
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In Rex v. Navatril (Ann. Dig. 1919-42 (supp.) p. 161), the British 
High Court refused to recognize the defense in a case where a Czech 
soldier, stationed in Britain, attempted to commit suicide in his bar- 
rack room but succeeded only in wounding himself and another, and 
killing a third Czech subject. Under article VII of the agreement,. 
however, the sending forces military tribunal would have primary 
jurisdiction over such a case. 

It might be appropriate to observe at this point that England, in 
adopting the United States of America (Visiting Forces) Act of 1942 
(5 and 6 Geo. VI, ch. 31), which gave American military courts exclu- 
sive jurisdiction, viewed the act as a— 
very considerable departure * * * from the traditional system and practice of 
the United Kingdom. 

And, in 1952, England adopted a new act which vitiated the grant of 
exclusive jurisdiction and which contains jurisdictional provisions sim- 
ilar to those in the Status of Forces Agreement. 1 

The mixed courts of Egypt have faced this problem in many cases. 
In one the court conclud at there did— 
not exist in fact any usage of international law which legally [limited] the sov- 
ala of the country * * * (Triandafilow c. Ministere Public, A. J. 39 (1945) 

In another, the court, after a comprehensive review of the authori- 
ties said : 

To sum up, it is clear * * * that * * * there exists no general recognized rule 
of international law which extends the principle of immunity from jurisdiction, 
in the case of a sojourn of foreign troops by consent, in respect of offenses against 
ordinary law (Malero Manuel ec. Ministere Public, A. J. 39 (1945) 349). 

It has been suggested that the Egyptian cases are not entitled to 
much weight because Egypt was not fully sovereign. This argument 
overlooks the fact that the contention is that even the fully sovereign 
are considered to have waived jurisdiction and that Egypt, enjoying 
something less than full sovereignty has consistently refused to recog- 
nize the doctrine. 

On the other hand, the cases most frequently cited as standing for 
absolute immunity go no further than the agreement. For example, 
in Amrane v. John, a case in the Civil Tribunal of Alexandria (Ann. 
Dig., 1931-33, p. 174, id. 1933-34, p. 187), immunity was granted in 
a civil suit for damages against a British commanding officer for 
injuries resulting from an automobile accident which occurred while 
a soldier was driving in the line of duty. In Panamav. Schwartzfiger 
(21 Am. J. Int. Law 182 (1927)), the Supreme Court of Panama rec- 
ognized immunity from prosecution for manslaughter by local author- 
ities where the accident occurred when a soldier had been ordered by 
his commanding officer to “hurry” a wounded workman to the hospital. 
Immunity was also recognized where a Brazilian civilian attempted 
to enter an American naval base, refused to stop at the sentry’s orders 
and was shot and killed (/n re Gilbert (Brazil, 1945, Ann. Dig., 1946, 
p. 86)). 

The cases thus stand for the proposition that only defense of immu- 
nity which has received sufficient recognition to be accorded any weight 
is where the offense occurred in the line of duty. They accord with 
the opinions of two of the most eminent international law authorities, 
Lawrance and Oppenheim who expressly limit the immunity of offense 
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committed in the line of duty or within the lines of the visiting forces 
Lawrance, Principles of International Law (6th ed.) § 107 p. 246; 
ppenheim, I International Law (4th ed.) § 445). The agreement, 
however, expressly reserves primary jurisdiction over line-of-duty 
offenses to the sending state and in addition, extends such jurisdiction 
to other situations, for example, where the crime is not against a sub- 
ject or property of the receiving state, but rather against another mem- 
ber or property of the visiting armed force. Even Colonel King, a 
leading exponent for a contrary view points out that where the courts 
of the world have actually considered the problem of absolute immu- 
nity, they have— 
shown considerable reluctance to apply [the] doctrine against their own coun- 
try, and a disposition—perhaps unconscious—to find the particular case before 
the court not within the scope of that doctrine. (King, Further Developments 
Concerning Jurisdiction Over Friendly Foreign Armed Forces, 40 Am. J. Int. L., 
257, 278 (1944) ). 

I shall not review in detail the many and varied provisions of 
treaties which have dealt with this subject. In some but not all war- 
time agreements the United States obtained “exclusive jurisdiction” 
provisions. However, the leased bases and the Bahamas long-rang 
proving grounds agreements both provided that the United States 
should have exclusive jurisdiction over security and United States 
interest offenses within the leased areas. Everywhere else there would 
be concurrent jurisdiction ; that is, the two authorities would designate 
the court where the offender is to be tried. And article 13 (c) of the 
agreement of June 28, 1951, with Saudi Arabia (TIAS 2290) , provides 
equivocally that the United States shall have exclusive jurisdiction 
over offenses committed by its troops in certain areas “depending on 
international authority.” 

The most recent, and for present purposes, the most important 
relevant international agreement is the 1949 agreement by the Brussels 
treaty powers on the status of members of their armed forces. Each of 
these powers, France, Luxembourg, the Netherlands, Belgium, and the 
United Kingdom, is a signatory to the North Atlantic Treaty and of 
the instant agreement. Yet, in the Brussels agreement, none of these 
nations recognized any principle of absolute immunity or even the con- 
cept of primary jurisdiction. On the contrary, every offense committed 
in the territory of the receiving state—even on-duty offenses, those 
committed within the limits of the quarters of the visiting force and 
those involving solely the personnel or property of the sending state— 
is within the jurisdiction of the receiving state. The receiving state 
is only obliged to give “the greatest sympathy” to a request for trans- 
fer to the courts of the sending state. 

The British revocation of the “exclusive jurisdiction” act in 1952, 
and this recent expression by other prominent members of the 
NATO Status of Forces Agreement, give conclusive proof that in 
the absence of international agreement, there is absolutely no founda- 
tion for the contention that friendly foreign forces are immune from 
the criminal jurisdiction of the host state for crimes committed therein. 
Therefore, article VII, which grants immunity for such cases and also 
for offenses against the persons and property of the sending state, 
affords our troops more protection from local criminal jurisdiction 
than could be expected in the absence of agreement. Moreover, the 
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agreement expressly provides that many of our important procedural 
safeguards must be given recognition in the foreign courts. As I have 
stated, these included the right to a prompt and speedy trial, the right 
to be informed in advance of trial of the specific charges, the right to 
confront witnesses and to call witnesses, and the right to representation 
by counsel of his own choosing. 

It is true that the agreement does not include all of the procedural 
safeguards contained in our Bill of Rights. The argument has been 
advanced that constitutional rights of soldiers are abridged when they 
are involuntarily racy aa to duty in a foreign country where they may 
be subjected to trial by foreign courts which do not afford all of the 
rights contained in our Bill of Rights. But the basic concept of in- 
voluntary military duty carries with it the fact that by compelling such 
service a person is required to forego many constitutional rights which 
he would otherwise enjoy. (Selective Draft Law Cases, 245 U.S. 366). 
He may be compelled to perform a type of hazardous duty which no 
State could require except under its power to raise and support an 
army. 

The liberty secured by the 14th amendment, this court has said, consists, in 
part, in the right of a person “to live and work where he will” (Aligeyer v. 
Louisiana, 165 U. 8. 578); and yet he may be compelled, by force if need be 
against his will and without regard to his personal wishes or his pecuniary 
interests, or even his religious or political convictions, to take his place in the 
ranks of the army of his country and risk the chance of being shot down in 
its defense (Jacobson v. Massachusetts, 197 U. 8S. 11, 29 (1904) ). 

In the course of such service he may be compelled to serve at an 
Army camp in a State, perhaps even his own, which may try him for 
local criminal offenses under procedures which need not fully comply 
with our Bill of Rights since not all of its provisions are applicable 
to the States under the 14th amendment. Palko v. Connecticut (302 
U.S. 319) (involving double jeopardy) ; Wolf v. Colorado (338 U. 8. 
25) (involving evidence procured by unreasonable searches and 
seizures). On the other hand, he also is subject to the Uniform Code 
of Military Justice in which Congress has never included all of the 
rights guaranteed by the first 10 amendments, particularly, for ex- 
ample, the right to trial by jury. 

hus, when it has been determined necessary to maintain armed 
forces overseas in foreign countries for extended periods in time of 
peace, it is appropriate and necessary that the soldier’s relationships 
with foreign countries be fixed by treaty. It does not follow from the 
fact that the treaty does not afford him all the right to which he 
might be entitled as a civilian in Federal court in the United States 
that his constitutional rights have been surrendered or abridged. A 
soldier’s rights, once he has been sent abroad, present another question. 
And, as has been demonstrated, the agreement affords him greater 
protection than he would enjoy without it. 

In conclusion, the agreement gives our forces abroad more immunity 
than they would have in the absence of an agreement, and by com- 
parison, provides substantially more immunity than any comparable 
peacetime agreement on the subject. Accordingly, I urge the com- 
mittee not to recommend the enactment of legislation which would 
require the United States to disassociate itself from the Status of 
Forces Agreement unless article VII is eliminated. 
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Chairman Ricwarps. Thank you, Mr. Rankin. That is a very 
strong brief on that side of the question. 

I am going to start down at the other end of the table this morning. 
We are under the 5-minute rule. I am going to adhere strictly to 
that. After that time, I want to give every member ample oppor- 
tunity to ask as many questions as he wishes to ask. I would suggest 
that the committee members direct their questions, if they are clear 
as to what department they should be directed to, to Defense, Justice 
or to State. If you are not certain, ask your question and, of course, 
these gentlemen will decide which department should answer that 
particular question. 

The first member that I will call on for asking questions is Mr. 
Pilcher. 

Mr. Pricer. I have no questions. 

Chairman Ricuarps. Mr. Selden. 

Mr. Setpen. Mr. Chairman, I notice that in all of the statements 
of the gentlemen who have testified, they have stressed the point that 
we have maintained jurisdiction in line-of-duty cases. As a matter 
of fact, I think Mr. Murphy pointed out that one of the advantages we 
have gained in the Status of Forces Agreement is the maintenance of 
jurisdiction in line-of-duty cases. 

I am interested in learning how that is working out in practice. I 
would like to give you 1 or 2 countries, and get you to give me the 
information on whether or not we have jurisdiction in line-of-duty 
cases in those countries. First, let us take Italy. 


STATEMENT OF HON. ROBERT MURPHY, DEPUTY UNDER SECRE- 
TARY OF STATE, DEPARTMENT OF STATE 


Mr. Murpny. As you know, Mr. Selden, Italy has not yet ratified 
the Status of Forces Agreement. It is not in effect in Italy. 
Mr. Seipen. We have no jurisdiction over line-of-duty cases in 


Italy ? 
Mr. Mourpuy. We have an informal understanding. 
Chairman Ricuarps. We will defer that until executive session. 
Mr. Sevpen. I would like to ask about France, if we have exclusive 
jurisdiction in line-of-duty cases there ? 
Mr. Morpeny. We do. 
Mr. Setpen. I would like to give you a hypothetical case taking 


lace in France, and let you tell me whether or not you feel we would 
nave jurisdiction in such a case. An American soldier on official dut 
runs over a French civilian. The French civilian’s widow brings civil 
action against the American soldier, and requests that the criminal 
aspects of the case be tried at the same time. 

n such a case, does the Army have jurisdiction over that soldier 

or do the French civilian courts have jurisdiction ? 

Mr. Murpnuy. Governor Brucker is going to answer that question. 

Mr. Sevpen. Governor Brucker, I want to pose this hypothetical 
question: An American soldier in France, while on official duty, runs 
over a French civilian. The French civilian’s widow brings civil 
action in a French court against the American soldier and requests 
that the criminal aspects of the case be tried at the same time. 

In such a case, does the Army have jurisdiction over the soldier or 
does the French civilian court have jurisdiction over that soldier? 
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STATEMENT OF HON. WILBER M. BRUCKER, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Brucker. The Army has primary jurisdiction over the soldier 
in that event. 

Mr. Setpen. The French court would not have jurisdiction ? 

Mr. Brucker. I think we ought to clarify that, “and the French 
wouldn’t have jurisdiction.” We have the primary jurisdiction. 
That is the answer I will give you, that we have primary jurisdiction 
over the individual. 

Mr. Sexpen. In the event he is tried in a court-martial for the crim- 
inal aspects, he could not be tried in the French court ? 

Mr. Brucker. That is correct. 

Mr. Setpen. Do we have jurisdiction over line-of-duty cases in 
French Morocco? 

Mr. Mureny. French Morocco, Mr. Selden, as you know, is a French 
protectorate. It is not a part of metropolitan France. The Status 
of Forces Agreement does not apply, as such, to French Morocco. 
We are at this time engaged in negotiating a comparable agreement 
with French Morocco. Up to the present time, on our bases there, 
we have handled matters under an understanding. 

Mr. Sexvpen. I would like to ask one other question that possibly 
Mr. Rankin may be able to answer for me. In the agreement baiwesn 
the parties to the North Atlantic Treaty, regarding the status of their 
forces, article I, section 1 (a), defines “force.” There it says: 

“Force” means the personnel belonging to the land, sea or air armed services 


of one Contracting Party, when in the territory of another Contracting Party in 
the North Atlantic Treaty area in connection with their official duties. 


Then it says; 


Provided that the two Contracting Parties concerned may agree that certain 
individuals, units or formation, shall not be regarded as constituting or included 
in a force for the purposes of the present agreement. 

Chairman Ricuarps. What are you quoting from, Mr. Selden? 

Mr. Setpen. The Status of Forces Agreement, in which the term 
“force” is defined. 

T am attempting to determine by my question the status of foreign 
soldiers in this country. Possibly some of them would not fall under 
this definition of “force.” I would like to find out whether or not 
foreign soldiers stationed in the United States come under this Status 
of Forces Agreement, or whether they come under a separate agree- 
ment that has been negotiated by the United States and the visiting 
nations. 

Mr. Ranxrn. Even one soldier would come under the definition as 
a force in this country. The exception is something else, if it is ne- 
gotiated and agreed that some particular groups or even one soldier 
would be handled differently. : 

Mr. Setpen. What is the status of foreign troops stationed in this 
country at the present time? Are most of them under the Status of 
Forces Agreement ? 

Mr. Ranxrn. That is right. 

Mr. Setpen. Or are they under a separate agreement ? 

Mr. Ranxtn. I think the Defense Department ought to speak on 
that, because we have no personal knowledge in Justice. 
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Chairman Ricnarps. Your time is up, but I will give him time to 
answer that question, or he can answer it later. 

Mr. Brucker. Most of them are. There are some that are not, 
such as attachés. There are individual cases that would have to be 
excepted. I had better confer and give you the exceptions. The 
main answer is that most of them are. 


Chairman Ricuarps. Will you place the exceptions in the record 
at this point? 


(The following information was supplied by the ape of 
State:) (See also pp. 242, 274.) 


Some members of the committee have expressed a desire to know the cate- 
gories of military personnel in the United States covered by NATO SOF, and the 
numbers of such personnel. The total number of military persons from NATO 
countries in the United States, who would be subject to NATO SOF, is constantly 
changing and it is difficult to estimate how many are here at any time during 
the course of a year. (In 1953 Secretary Wilson said there were some 12,000 
such foreign nationals here in the course of a year.) As to some of the ecate- 
gories, however, numbers are available. 

The NATO SOF Agreement applies to any member of the armed forces of a 
NATO country in the United States on official business, unless some other agree- 
ment is made with his government concerning his status. This latter exception 
would exclude from the operation of NATO SOF two groups numbering less than 
200 in all. The military attachés and their staffs have enjoyed and continue to 
enjoy diplomatic status. There are also special provisions for military personnel 
in the United States in connection with the activities of the NATO Standing 
Group and the NATO Military Committee which have headquarters in this 
country. 

With the exception of these small groups, therefore, all other military person- 
nel of our NATO allies are covered by NATO SOF. These include— 

Military trainees under the Mutual Defense Assistance Program. 

(As of May 31 there were 1,191 of these in the United States for a 
3- to 4-month period; during the course of a year there might be some 
3 to 4 times that figure. ) 

Other military personnel on official mission, including permanent military 
mission personnel, approximately 2,000. 
Foreign military personnel assigned to SACLANT Headquarters. 

(At the present there are 45 non-Americans there. ) 

Personnel in the United States on maneuvers. For example, joint United 
States-Canadian maneuvers. 
Naval personnel from visiting ships. 

(The latter category alone, for example, while such personnel may be 
here for only short periods, might include several thousand at any one 
time—for example, when a carrier visits a United States port.) 

Those of the above who come for more than a short period might have their 
dependents with them, and these are also covered by NATO SOF. There would 
also be a small number of civilian employees of these armed forces. 

Of these thousands of persons who are in the United States in the course of a 
gear, we are not aware of any case in which a person covered by NATO SOF 
claimed immunity from the jurisdiction of our courts. No case has been called 
to our attention where an offense was alleged to be in line of duty aid the juris- 
diction of our courts challenged. In no case has there been a request for waiver 
of our jurisdiction. In general, it appears that very few foreign military person- 
nel in this country have run afoul of the law. In some instances, perhaps, the 
individual, or his government, was content to let our domestic police and judicial 
institutions and procedures take their course. In some cases the individual in 
question may have kept his difficulties with our laws even from the attention of 
his own superiors. 

It is not possible to obtain information from the thousands of local jurisdic- 
tions in the United States as to whether they brought to trial any foreign mili- 
tary personnel covered by NATO SOF. Informal inquiry of the Embassies 
reveals three cases where a foreign military person, covered by NATO SOF, was 
tried by courts in the United States. One of these involved a soldier who crashed 
his automobile into a roadblock, killing his own child who was a passenger in 
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the car. There was no damage to any other person or property. The local prose- 
cuting authorities in the case decided not to charge him with negligent homi- 
cide, but only with 3 traffic offenses ; 2 of these were later dropped. He was con- 
victed of driving under the influence of alcohol and was sentenced to pay a $100 
fine or spend 60 days in jail. The sentence was suspended. This case was not 
brought officially to the attention of the State or Defense Departments and no 
waiver or other official intervention was asked. 

In another case a foreign sailor was apprehended on a charge of misappropri- 
ating an automobile, reckless driving and fleeing the scene of an accident. He 
was tried in March 1954 in a State court and sentenced to 11 months imprison- 
ment. There was no request for a waiver in this case and no official intervention 
of any kind requested. 

The third case involved a foreign naval officer arrested twice in 1954, charged 
once with reckless driving and the second time with driving while intoxicated. 
He pleaded guilty and was fined $56 on one charge and $106 on the second. Even 
his Own government was -not aware of this case until long after it had been 
completed. 


Chairman Ricuarps. Mr. Bentley. 

Mr. Bentiey. Mr. Rankin, you said in the next to the last page of 
your statement that the Status of Forces Agreement does not include 
all of the procedural safeguards contained in our Bill of Rights. Does 
it contain all the safeguards in the Uniform Code of Military Justice? 

Mr. Ranxtn. I would like to be able to examine that with greater 
care and give you a report for the record. Most of those with us 
think it does. I want to be certain about it. 

Mr. Bentiey. Could we have that inserted in the record ? 

Chairman Ricwarps. Will you answer that? With the unanimous 
consent of the committee, your answer will be placed in the record at 
this point. 

You can give that to us in a day or two? 

Mr. Ranxrn. Yes. 

(The following information was submitted for inclusion in the 
record by the Department of Justice:) (See also p. 104.) 


The Uniform Code of Military Justice and the Manual for Courts-Martial, 
United States, 1951 (placed into effect on May 31, 1951, by Executive Order 
10214, 16 F. R. 1303), set forth in detail the procedures and substantive law 
governing courts-martials. We assume that Congressman Bentley, in inquiring 
whether the Status of Forces Agreement contained “all of the safeguards in the 
Uniform Code of Military Justice” had in mind basic procedural safeguards 
comparable to those contained in the Bill of Rights, since the inquiry followed 
the observation that the agreement does not include all such basic safeguards. 

The Uniform Code of Military Justice and the Manual for Courts-Martial 
contain all of the safeguards guaranteed by paragraph 9 of article VII of the 
agreement. The code, however, contains the following additional safeguards not 
guaranteed by the agreement: 

1. A prohibition against compulsory self-incrimination (art. 31, UCMJ) 
which is comparable to the provision in the fifth amendment to the Constitution 
that no person “shall be compelled in any criminal case to be a witness against 
himself” ; 

2. A prohibition against cruel and unusual punishment (art. 55, UCMJ) 
which is comparable to the provision in the eighth amendment to the Constitution 
that there shall not be inflicted “cruel and unusual punishment”; and 

8. A prohibition against the introduction of illegally obtained evidence (MCM, 
par. 152) which is comparable to the provision in the fourth amendment to the 
Constitution that the right of the people “against unreasonable searches and seiz- 
ures * * * shall not be violated.” 

While the Uniform Code of Military Justice thus contains safeguards not 
guaranteed by the Status of Forces Agreement, the Department of State and 
the Department of Defense advise that they have no record of any case in which 
these rights were denied to American military personnel or their dependents in 
any prosecution in any foreign court. 
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Mr. Bentiey. Governor, you said yesterday that we had a limited 
amount of morale problems in certain places because the local courts 
were inclined to be more lenient than our own court-martial would 
be. We all believe when a member of our Armed Forces commits a 
crime he should be punished for it. Wouldn’t that be an argument 
for having the court-martial assume jurisdiction, if the local court 
is inclined to let the man off more easily ? 

Mr. Brucker. Yes. The situation, though, with respect to that is 
this: That is localized very much. I think there is not to exceed 1 or 
2 countries where that applies. 

Mr. Benttey. Would y be able to infer from that statement, sir, 
that in the other countries, the local courts are harder on the individ- 
ual than a court-martial would be? 

Mr. Brucker. No. In any event, the other country wants to exer- 
cise the jurisdiction. They feel that way about it. They are more 
comfortable that way. 

Mr. Bentiey. I am afraid I don’t understand, Governor. You 
say there are a couple of countries where the local courts are more 
lenient. In the other countries where justice is meted out, it is about 
the same as a court-martial would be, or is it heavier or what ? 

Mr. Brucker. I would say they would compare favorably to what 
a court-martial would mete out. 

Mr. Benttry. As far as length of sentence? 

Mr. Brucker. Yes. 

Mr. Bentiey. A court-martial could hand down a dishonorable 
discharge where a local court could not ? 

Mr. Brucker. That is right. 

Mr. Bent ey. Could Mr. Murphy tell me what the situation is 
with regard to the members of NATO forces? What is the situation 
with regard to a British soldier in France? Is there an agreement 
between the British Government and French Government along this 
line so that the French courts would have primary or exclusive juris- 
diction ¢ 

Mr. Murruy. They are all parties to this same agreement. The 
same conditions co interchangeably. In other words, a British 
soldier, an airman or navy man, in France is subjected to the same 
rules and procedures as our people are. 

Mr. Bentiey. Is my understanding correct that this is historically 
the first time we have had any substantial number of forces sta- 
tioned abroad in time of peace? 

Mr. Murpuy. Yes. 

Mr. Bent ey. In the past, for example, those in Germany after the 
First World War—— 

Mr. Murpny. Were occupying forces. We were an occupying 
power, and now we are a peacetime force. 

Mr. Bentiey. Do we have any extraterritoriality as far as the 
military bases abroad, such as we would in the case of an embassy ? 

Mey dteuince, As a matter of practice, they have been granting us, 


take the case of French Morocco, freedom from local taxation, certain 
~— J tt gt and the rest of it. _ 
r. Bentiey. Actually, extraterritorial? 
Mr. Murpny. You can use that word. They are privileges accorded 
under the arrangement. 





274 STATUS OF FORCES AGREEMENTS 


Mr. BentLEr. The local law-enforcement officers are not permitted 
to come on to the property ¢ 

Mr. Murpuy. Under our base agreements, that is generally correct. 

Mr. Bentiey. I wonder if you could tell me, Mr, Murphy, if there 
is anything in the agreements, as you call them, that exists with re- 
spect to the Soviets and satellites in Eastern Europe, if there is any 
known agreement as to the position of the Soviet soldier in occupation 
in a satellite country ? . 

Mr. Mureny. I am sure if you would put that question to some 
distinguished Soviet lawyer, like the late Mr. Vyshinsky, he would 

ive you full assurance these were negotiated under all the safeguards 
or the satellite area that you could wish for, and that the agreements 
were entered into voluntarily. 

Mr. Bentuey. As a practical matter, have we ever had a report of 
a Soviet soldier tried by a court in a country that he was stationed in 
other than his own ? 

Mr. Mureny. I don’t think we have. 

Chairman Ricuarps. Let me say to the gentlemen in the interest 
of expediting and pushing this thing along, it would be very helpful 
if your staff would confer with our staff the morning after each meet- 
ing regarding the material to be put in the record, and try to keep it 
up to date. We would like to have the questions of the afternoon 
before ready the next day. Maybe we will want to publish one volume 
of this before we finish the entire hearing. 

Mr. Apar. I think it might be helpful if each day the committee 
knew what information was available. Then we wouldn’t each day 
have to make inquiry as to what had been provided. 

Chairman Ricwarps. You mean, what information had been made 
available on the basis of the preceding day’s testimony ? 

Mr. Aparr. Yes. 

Chairman Ricwarps. I will try to follow that. 

Mrs. Ketuy. In line with that same question, are the answers that 
I requested yesterday on the status of forces in the United States which 
is acting as a host nation available for us at this time? 

Chairman Ricwarps. I could ask the staff. 

Mr. Brucker. I have no paper on that yet. 

Chairman Ricwarps. You will try to provide it as soon as you can? 

Mr. Brucker. Yes. 

(See p. 271.) 

Chairman Ricuarps, Mr. Jarman. 

Mr. Jarman. I have no questions at this time, Mr. Chairman. 

Chairman Ricuarps. Mr. Prouty. 

Mr. Prouty. Governor, is there a complete record available any- 
where which would indicate the charges preferred against all Ameri- 
can servicemen and actions taken against them in foreign courts, that 
is, for major crimes? 

Mr. Brucker. For major crimes. We don’t know about the traffic 
offenses. We only get those that are reported to us, or that we can 
get. They are considered so minor in some instances that the men 
will not report them. 

We have given you everything, including traffic offenses, which 
we have. (See pp. 177-233, and 337.) 

Mr. Prouty. I think that would be very interesting. 
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Mr. Murphy, is there any relationship between this resolution and 
the so-called Bricker amendment ? 

Mr. Murruy. Mr. Prouty, I think perhaps you would be in a better 
position to answer that than I. 

Mr. Proury. I don’t know. I don’t qualify as an expert. 

Mr. Murruy. I really haven’t gone into that phase of it, sir. Per- 
haps some of the same philosophy might be contained in it. 

Mr. Proury. I have no further questions. 

Chairman Ricwarps. Mr. Dodd. 

Mr. Dopp. I don’t know who to direct my questions to, so I will 
ask that the team decide among itself as to who should answer. 

Mr. Murphy in his prepared statement yesterday expressed the 
opinion that the arrangements we have under this treaty are the best 
we could obtain today. I am sure that he didn’t mean to say that they 
are the best possible that could be obtained. 

Mr. Mureny. We think they are the best possible that could be 
obtained. I personally have the conviction that if we attempted to 
renegotiate the NATO Status of Forces Treaty at this time, we would 
get less than we now have. 

Mr. Dopp. I also heard someone here say that this was an unparal- 
leled situation, that we don’t know of any similar situation involving 
the United States or any other country in history. This is a new 
situation, is it not ? 

Mr. Mourpny. I think it is certainly new for us, in the sense that 
we have never had forces stationed abroad in peacetime to the extent 
we have them now in sovereign countries. 

Mr. Dopp. That would suggest to me that it probably calls for new 
treatment and new remedies rather than reliance on these rather 
ancient decisions involving forces passing through countries. 

But it appears, from what I heard the lawyers say, that the greatest 
reliance is on these old decisions. 

Would you agree that perhaps we ought to take a new look at this 
since this is a new problem ? 

Mr. Morrny. Sir, I think that these decisions are very pertinent 
and very interesting. I think you also have to deal with very active 
public opinion in the several countries we are talking about. That is 
very clear from the debates that have happened in the parliaments of 
those different countries. 

Mr. Dopp. Can you tell me this, Mr. Murphy: Who first suggested 
that a Status of Forces Treaty be negotiated / 

Mr. Murrny. I think the idea grew out of the Brussels Treaty ar- 
rangements, which related to the Europeans themselves, the arrange- 
ments that they had made among themselves, and out of that grew 
this larger conception of the entire NATO group. 

Mr. Dopp. Did any country demand the right to exercise criminal 
jurisdiction over our forces and, if so, what one ? 

Mr. Murpny. Exclusive jurisdiction ? 

Mr. Dopp. Limited pqs or exclusive jurisdiction. 

Mr. Mourpny. I can’t give you that historical detail. We will be 
glad to provide it. 

(The information requested appears on pp. 290, 349, and 381.) 

Mr. Dopp. There has been testimony to the effect that United States 
official representatives are present at these hearings. Is that true with 
respect to the preliminary examination ? 
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Mr. Brucker. That is correct, sir. They follow it right from the 
very beginning. 

Mr. Dopp. Are you aware of the fact that under the Code of Japan, 
that preliminary examination is not open to the public, that only the- 
magistrate examining and the accused and his counsel are present? 

Mr. Brucker. That is a fact. 

Mr. Dopp. What about that? Are officials allowed to violate the 
rule, or how do we get around that ? 

Mr. Brucker. We have our persons follow it from the very be- 

inning with the local authorities. In other words, sir, we are actively 
interested from the time something of that kind occurs, regardless of 
where it is or what the status of the confinement, or otherwise, from 
that moment on. 

Mr. Dopp. Do we select people who are completely familiar with the 
language of the country involved ? 

Mr. Brucker. Yes, we do. I don’t know about the “completely 
familiar,” as to how thoroughly they are. They are supposed to be 
acquainted with the language and customs. They have local interpre- 
ters, and they have local personnel working with them. 

Mr. Dopp. Are they lawyers? 

Mr. Brucker. They are required under the directive to have the 
representative be a lawyer-trained man. 

{r. Dopp. I thought I heard someone say yes—— 

Mr. Brucker. I should say possibly there are some cases where the 
man is not lawyer trained. ey don’t have such a person there. They 
are required taal possible. 


Mr. Dopp. I think in the testimony yesterday, that someone said 


there was unanimity of opinion among our military people with re- 
spect to the wisdom of having negotiated these treaties. There has 
oe ~ Nadel before this committee to the contrary. Are you aware 
of that 

Mr. Brucker. I don’t believe it was unanimity of opinion on the 
thing. I did qualify it by saying there were some views to the contrary, 
sir. 

Mr. Dopp. Perhaps Mr. Murphy can tell me this, or perhaps the 
Assistant Attorney General. 

Chairman Ricwarps. You have time for one more question. You will 
have plenty of time later. 

Mr. Dopp. That is what I feared yesterday, when I raised the time 
question. We now have available about a minute and a third per per- 
son and I consider this a gravely important matter and the time avail- 
able inadequate. 

Chairman Ricwarps. That is why I am reiterating my statement,. 
that you will have plenty of time later. 

Mr. Dopp. I noticed in the morning paper a handout from the State 
Department, which will have an effect on public opinion, on which we 
had no opportunity to ask questions. Have any of our personnel been 
tried in absentia ? 

Mr. Murreny. None that I know of. 

Mr. Brucker. I know of no handout from my department. 

Chairman Ricuarps. The gentleman’s time has expired. Mr. Adair. 

Mr. Aparr. I will yield to the gentleman for an observation. 

Mr. Setpen. I would like to point out in connection with that, that 
the Defense Department has furnished a brief that I requested. I 
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asked the question, “Have any of our personnel been tried in absentia?” 
They have listed several cases where members of our Armed Forces 
have been tried in absentia. 

Here is a case, if you will yield to me—— 

Mr. Aparr. Briefly. 

Mr. Sexpen. One of the cases before me is the case of a young Navy 
man who was tried at Naples, Italy, on October 25, 1954, for the killing 
of an Italian smuggler while on sentry duty. All United States diplo- 
matic efforts to have court action dropped were unsuccessful. He was 
found guilty as charged and sentenced to 6 years and eight months con- 
finement. Three years of this sentence was remitted by virtue of an 
amnesty of December 19, 1954. 

Here we have a case where a member of the United States Navy was 
tried in absentia. It was also a case where the man was on duty at 
the time the offense was committed. 

Mr. Murruy. Could I just mention that the NATO Status of Forces 
Agreement does not apply to Italy. It is not in effect in Italy and has 
not been ratified. 

Mr. Sevpen. They also have listed one case that took place in France. 

Mr. Aparr. Governor Brucker, you and Secretary Murphy have 
each made considerable point of the matter that American observers 
are present, and Mr. Dodd explored that point a little bit. You 
pointed out that these are to the extent possible qualified observers. 

Do you gentlemen regard that as a great safeguard as to the rights 
of American servicemen who are being tried ¢ 

Mr. Murruy. Could I say I do, because, you see, we are dealing here 
with friendly countries. In addition to your court procedure, if we 
feel that there has been an action on the part of the court in the ex- 
clusion of the observer, or some inadequate performance in that re- 
spect, we also have the possibility of negotiating at the top level in that 
country in order to insure that the maximum protection can be afforded 
ie man. We always have the right of diplomatic intervention in his 

nalf. 

Mr. Apair. These reports which come in are uniformly of the opin- 
ion that a fair trial has been had # 

Mr. Brucker. I would be very glad, sir, to answer that in detail to 
you, because we have prepared that country by country if you are in- 
terested in it. I would like to insert it in the record, Mr. Chairman. 

Chairman Ricuarps. Without objection, that statement will be in- 
serted in the record. 

(The Department of Defense has undertaken to reproduce and to 
furnish for the use of the committee copies of observer reports. ) 

Mr. Brucker. I would like to answer it for the benefit of the gentle- 
man. 

Chairman Ricwarps. Can you answer it in 1 minute? 

Mr. Brucker. No, I can’t. 

Chairman Ricwarps. Do the best you can. 

Mr. Apatrr. While that search is going forward, let me follow it 
with this question: Suppose there is a report which comes in and says 
that the observers do not feel that fair trial is had. Then what does 
the Department do, either Defense or State ? 

Mr. Mureuy. We would immediately intervene with the Minister 
of Justice, perhaps, or whatever the competent local authority would 
be, in order to insure compliance with the provisions of the agreement. 

Mr. Apatr. Have you done so? 
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Mr. Morpuy. There hasn’t been any occasion for it. 

Mr. Aparr. Has there been occasion in Japan where trial was held 
and those present felt the trial was not fair and so stated in their 
report? 

Mr. Morpny. I can’t answer that. They mentioned to me that 
there is an appeal pending in a particular case. 

Mr. Futon. Would you identify the case ? 

Mr. Mourpny. I can’t. 

Mr. Aparr. I am speaking now on the case of those who were pres- 
ent as official observers that felt a fair trial was not had. Iam asking 
about a trial in a Japanese court where American servicemen were 
tried and sentenced, and are now in the process of being punished. 

Mr. Brucker. Could you identify the case? 

Mr. Apatr. I don’t remember the names of the defendants. 

Chairman Ricnarps. Would you look into that ? 

Mr. Brucker. Might I inquire from the gentleman this: Might it 
be the case of the so-called three marines ¢ 

Mr. Aparr. That is the case. 

Mr. Brucker. There are certain phases of that that we would rath- 
er not go into because of certain derogatory material with respect to 
the individuals. We would rather not say anything about it here. 

Mr. Apatr. Perhaps anything further said about that case, Mr. 
Chairman, might be said in executive session. 

Chairman Rrcnarps. It might be better to do it in executive session. 

Mr. Apatr. Let me leave that point, and ask Governor Brucker if 
prior to the negotiation of these treaties there was complete liaison, to 
the best of your knowledge, between the Departments of State and 
Defense, and a preliminary study was made of the possible effects of 
this treaty ? 

Chairman Ricuarps. The Governor wasn’t here then. Maybe Mr. 
Murphy could answer that. : 

Mr. Murpnuy. I could say this from my own experience as Ambas- 
sador to Tokyo, that the relationship between our Embassy and our 
command there is extremely close, and that we work as one unit. 

So, I am sure, and I don’t know the facts in this particular case, 
I am sorry, but our Embassy would cooperate 100 percent with the 
command in intervening with the Japanese authorities where it might 
be necessary. 

Chairman Ricuarps. We will have to end our questioning. You let 
the gentleman from Alabama take some of your time. 

Mr. Apatr. Mr. Chairman, I will come back to that question a little 
later, and my question is: Was there complete prior liaison and under- 
standing between the Departments of Defense and State before these 
treaties were entered into? 

Mr. Mourpuy. I think on that we can give a categorical positive an- 
swer, yes, sir. 

Chairman Ricwarps. Mrs. Kelly. 

Mrs. Ketxy. I have noted that most of the cases cited, I believe that 
is the term, are prior to 1953; is that not correct ? 

Mr. Ranxin. You mean, in the legal cases, in the brief? 

Mrs. Ketxiy. The cases which you have cited? 

Mr. Ranxrn. That is correct. 
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Mrs. Keuuy. Are there any cases pending presently in United States 
Courts since the status of Forces Treaty was signed by President Eisen- 
hower in 1953? 

Mr. Ranxin. That would cover the general principles that I dealt 
with? Not that I know of. There is one other case that I did not cite 
that bears on the question of the rights, constitutional rights in our 
State courts. 

Mrs. Ketxiy. Since 1952? 

Mr. Ranxrn. Yes, the Ervine case. That was decided by the Su- 
preme Court in the last term, in which it was held that the use of a 
listening device, which, as you know, would be prohibited in the Fed- 
eral court—— 

Mrs. Keiuy. That involves another phase of evidence which is ques- 
tionable and denied as evidence in many cases in this country. On 
the basis of the previous citations of cases, you state, there are no cases 
at the present time pending in United States Courts. 

Mr. Ranxin. We have made search for everything up to this date. 

Mrs. Ketiy. Do you believe that the United States is in the same 
category as a host country that our allies are in? 

Mr. end The only difference there would be the number of 
troops that are stationed. 

Mrs. Ketiy. We are not in the same category, are we, as a host 
government? The United States is not a host country to foreign 
troops stationed within United States territory. We hope we will 
never need or have them. Therefore the United States and allies as 
host nations are in a different category. 

Mr. Ranxrn. I wouldn’t concede the last point, because I can’t 
imagine our people being willing to give up jurisdiction in the State 
courts, or even the Federal courts, in this country, to crimes com- 
mitted against our citizens. 

Mrs. Ketiy. You see, we can’t follow that questioning up until I 
get the number of cases tried and arrests, and so forth, which I 
requested yesterday. 

Mr. Ranxrn. I don’t think they would be willing to give up one 
case in which there has been a crime committed against a citizen of 
the United States, and permit that member of a foreign force to be 
tried by the military courts of that country rather than by our own. 

Mrs. Key. I happen to have now a case of diplomatic immunity 
involving a constituent of mine which category of jurisdiction I feel 
should be reviewed. 

Mr. Dopp. Don’t you think it is unrealistic to say that we are on 
an equal footing with these other countries, as a practical matter? 
Yesterday it was said that we are not doing them any favors. It is 
hard for me to understand this attitude. The American people have 
poured out their substance and blood. We have put these countries 
on their feet. How can you say we are on the same footing? I know 
we have self-interest to protect, but isn’t there some practical differ- 
ence between our situations ? 

Mr. Ranxry. I think that is for the Congress to determine. If 
these men are ark Ye stationed in the foreign country, in the in- 
terest of the United States, they shouldn’t be there. 


65454—55—-pt. 1-19 
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(The following statement was subsequently submitted by the De- 
partment of State :) 


Members of the committee have asked whether the situation of foreign forces 
in the United States is truly comparable to that of United States forces abroad. 
They point to the small number of foreign forces here as compared with the 
large number of American forces abroad. I would suggest that this a:gument 
cuts both ways. The United States has not been willing to give exclusive juris- 
diction to the military authorities of foreign countries over their personnel in 
the United States even though there are very few of them, and even though, ap- 
parently, their behavior record is quite good. As Mr. Rankin told you, the Con- 
gress refused to grant such exclusive jurisdiction to friendly services during 
World War Il. The Senate Foreign Relations Committee, in approving the 
Status of Forces Treaty, indicated that it would not favor giving up American 
jurisdiction over such persons. The administration is not prepared to recom- 
mend that we do so. Since we are not prepared to give up jurisdiction over 
these small numbers, we are not in a position to demand that other governments 
should completely give up jurisdiction over our forces, particularly since NATO 
countries believe the problem should be handled on a mutual, reciprocal basis 
in a uniform agreement. I might add that even if the United States were willing 
to give up this jurisdiction over the small numbers of foreign forces in the United 
States, it is quite clear that our allies would not be prepared to enter into an 
agreement which would give up completely jurisdiction over large numbers 
of American forces in their territories. 


Mr. Dopp. If you will yield further. In Governor Brucker’s state- 
ment, he referred to the fact that the Department of Defense has 
twice made detailed reports to the Armed Services Committee on these 
treaties. Recently the Congress enacted legislation which called for 
the executive department to make a report to a congressional commit- 
tee. I read in the papers that the executive department will not 
comply. 

Are you working it out in this case, but refusing to do it in another ? 

Mr. Brucxer. I don’t know in what instance the Department is not 
complying. We are, Congressman, ready to give you any figures or 
facts that we can in this matter. I know I am not prepared to with- 
hold anything. 

Mr. Dopp. It was not the Defense Department, I believe, which re- 
fused to report. 

Mr. Brucker. You were talking about the Appropriations Com- 
mittee, the act. 

Mr. Dopp. Yes. 

Mr. Brucker. I don’t know anything that would be comparable 
here. 

Mr. Dopp. If you are supplying detailed information to the Armed 
Services Committee, is that just voluntary on your part? If the 
Armed Services Committee demanded it, you probably wouldn’t do it. 

Mr. Brucker. We furnished all information to the Appropriations 
Committee, and we are willing to continue, and we are willing to 
continue it here. 

Mrs. Key. In the light of Mr. Dodd’s questioning, I quote “when 
the rules of the court permit,” I think it is on page 8 of Mr. Murphy’s 
statement, will we get a breakdown of what countries the rules of the 
court do not permit ? 

Mr. Mourpuy. As far as I know. We will be glad to check this 
and give you verification. (See p. 354.) They have never refused 
so far in any case. I think the judge frequently has discretion in 
this country. 
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Mrs. Kriuy. What do you mean by “this country” ? 

Mr. Morpnuy. The United States. 

Mrs. Kevty. We are talking about other countries. 

Mr. Moreuy. But comparably, judges in other countries are able 
to exercise discretion. So far, they have not refused to permit an 
American observer to attend the trial of any case involving a service- 
man under these agreements. 

Mrs. Ketiy. That covers all the receiving countries? 

Mr. Brucker. Yes. I add emphasis to that. 

Mr. Rapwan. Governor Brucker, you testified yesterday that the 
Status of Forces Agreement guarantees to the accused a counsel of 
hisown choosing. That means if he can afford it? 

Mr. Brucker. That is right. 

Mr. Rapwan. In that same connection, I believe you stated that 
recommendations were in the mill to provide funds for local counsel 
in some of these cases ? 

Mr. Brucker. Yes. 

Mr. Rapwan. Could you elaborate on that a little bit ? 

Mr. Brucker. That was my suggestion. I thought even though the 
Status of Forces Agreement provides that the court shall appoint 
the counsel for the man, that I would like to see it go still further by 
our having a little further power to do it, that is, that we be given 
the authority moneywise to see that this fellow gets not only the fellow 
who is appointed, but some fellow that he wants, that we want also, 
to see that he gets every break, and we are willing to spend the money 
to do it. 

The reason that I did it is because of my experience in employing 
local counsel in this country, because I apprehend that you are 
acquainted with the fact that diferent parts of this country administer 
and have local mechanical procedural arrangements where local coun- 
sel is of importance, and to get the best we can is what we aim to do. 
I want to have the Department in position to be able to do that. 

Mr. Rapwan. That being your suggestion, do you strongly feel 
that such legal services to a soldier getting into trouble are just as 
important as medical and dental services furnished to our soldiers 
without additional cost to the soldier ? 

Mr. Brucker. I think they are very important, the legal services. 

Mrs. Ketty. Would you, Mr. Radwan, follow up with a question ? 
Does Mr. Murphy recommend paying for the local counsel in the re- 
ceiving country, or American counsel in that country ? 

Mr. Rapwan. As I understand it, the recommendation is that 
money would be appropriated for the purpose of hiring a French 
lawyer in Marseilles or Paris. 

Mr. Brucker. Yes, that is right, who is acquainted with the court, 
the procedure, perhaps the judge, and the persons in the community. 

Mr. Rapwan. I have no further questions. 

Chairman Ricnarps. Mr. Burleson. 

‘ Mr. Burueson. To divert your attention, Mr. Chairman, Mr. Wil- 
iams— 

Chairman Ricuarps. He wasn’t here. I will get to him directly. 

Mr. Burieson. Mr. Chairman, may I ask this for the record: Since 
- gentlemen represent the State Department, Defense and Justice 

epartments we can assume that the administration, the executive 
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“tama is opposed to House Joint Resolution 309, and other like 
ills? 

Mr. Morpny. Yes, sir. 

Mr. Brucker. That is correct. 

Mr. Ranxrn. That is correct. 

Mr. Buruxson. This one other short question: Do we know whether 
or not there are judges of criminal and civil courts in France who 
are identified as members of the Communist Party? . 

Mr. Murruy. I would just hesitate to answer that question off the 
cuff, Mr. Burleson. It is conceivable that there might be an instance 
of it. Certainly, the vast majority are not. I don’t know offhand of 
a single one. 

Mr. Burteson. That would also be true in Italy? 

Mr. Murpuy. Yes, sir. 

Chairman Ricuarps. Mr. LeCompte. 

Mr. LeComrre. Mr. Chairman, thank you. I have no questions, 
but I was going to yield to Mr. Dodd and Mrs. Kelly, if either desire 
to pursue the questions that were not fully answered. 

Mr. Dopp. I am very grateful. I have a couple of questions I would 
like to ask. This treaty is in force with Iceland, is it not? 

Mr. Morrpny. No; it is not. 

Mr. Dopp. What is the status of our personnel stationed there? 

Mr. Murrny. We have a bilateral agreement with Iceland. 

Mr. Dopp. Well, treaty or agreement, what is the status of our 
forces there? Is this classified information ? 

Mr. Morreny. The public part of it, Mr. Dodd, is in general the 
equivalent of the NATO Agreement. 

Mr. Dopp. Iceland has no forces of its own? 

Mr. Murrnuy. No, sir. 

wr? Dopp. There wouldn’t be anything reciprocal about that agree- 
ment 

Mr. Morreny. No. That is the difficulty they have had in their own 
parliament on the subject. 

Mr. Dopp. I don’t know who can answer this. There was some testi- 
mony yesterday about the condition of the prisons. How often do our 
people inspect the prisons where our men are confined ? 

Mr. Brucker. Do we havea statement on that? 

Mr. Dopp. You can tell me generally. 

Mr. Brucker. They are inspected at least every 30 da 

Mr. Dopp. I am informed in the case of Keefe and Scalletti that 
17 months elapsed before anyone visited them in jail. That would 
be something in excess of 30 days. 

Mr. Brucker. I would like to say to you that that information is 
not the same as the information we have on the matter. I will be glad 
to give you a report on that. 

(The information referred to appears on p. 328.) 

Mr. Dopp. That is all. 

Chairman Ricuarps. Mr. Williams. 

Mr. Wiiu1aMs. I have no questions, Mr. Chairman. 

Chairman Ricwarps. Mr. Carnahan. 

Mr. CarnaHan. How many of the cases of which you have a record 
are traffic violations ? 

Mr. Brucser. I have a list of those. 
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Mr. CarnaHnan. Is the list included in your testimony ? 

Mr. Brucker. Yes. 

(See pp. 177-233, and 337.) 

Mr. Carnanan. Do United States service personel have more or 
less protection abroad than other Americans in the same locality as a 
result of the provisions of the Status of Forces Agreement ? 

Mr. Ranxin. It is much greater. 

Mr. Carnauan. Do the provisions of the Status of Forces Agree- 
ment apply to foreign troops stationed within the United States? 
We have talked around that question, but I don’t think anybody has 
said. 

Mr. Ranxtin. They do as to signatories of the treaty, their troops, 
they do apply. 

Mr. Carnauan. That is, the same provisions apply to foreign troops 
within om United States as apply to United States troops in a foreign 
countr 

Mr. Renuka. As to those who are signatories to the treaty. 

Mr. CarnaHan. That is all, Mr. Chairman. 

Chairman Ricuarps. Mr. Morano, 

Mr. Morano. I pass for the moment, Mr. Chairman. 

Chairman Ricuarps. Mr. Fulton. 

Mr. Fuuron. I am one of those who is deeply interested in the ques- 
tions. As a matter of fact, I represent the city which has the Icardi 
case, the Toth case, and the Scalletti case. So we are sincerely inter- 
ested in the various types of jurisdiction of United States servicemen 
abroad, as affecting their very lives and liberties. 

I believe that everybody around this table wants the adequate protec- 
tion to the greatest degree possible of the rights of every American 
serviceman serving abroad, both before trial, during the trial, and on 
any confinement. I don’t think you will find any one of us who doesn’t 
want to insure the maximum protection of those points. 

How could we Congressmen assist further along the lines of Gov- 
ernor Brucker’s recommendations to insure adequate protection 
within the present treaties, regardless of the fact they are amended 
or may be canceled later? What can we Congressmen do to afford 
every protection to our United States servicemen abroad immediately ? 

I am going to ask the American Bar Association, as well as the 
Pennsylvania Bar Association, to come up with recommendations, 
because a serviceman abroad on small pay does have trouble financing 
trials, getting bond, looking for witnesses, paying travel expenses, 
putting up the money for clerical help, legal hel. stenographic help, 
professional witnesses. These amounts must be put in cash because 
the United States serviceman is not a resident of the area, and has no 
credit facilities usually. 

Likewise, in many jurisdictions, the courts require nonresidents and 
aliens to put up bonds for court costs ahead of time. That type of 

roblem is a material factor in this problem, as well as the treaty 
Jurisdiction, or whether or not it is a constitutional question. 

Another factor that I think we would all agree on is this: On minor 
traffic and mae cases, those can be very well handled without too 
much trouble. The second type of cases are misdemeanor cases, which 
would be in summary court-martial jurisdiction, and don’t cause many 
of us too much trouble either. But when it becomes the depriving of a 
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man of his life or liberty or pursuit of happiness under a felony case, 
then I believe that each of the departments in the administration, as 
well as this committee, want to get the utmost of protection he can to 
insure justice to our United States servicemen who are subject to for- 
eign court jurisdiction while serving our country abroad. For ex- 
ample, on the Scalletti case, I checked closely with the Department of 
Defense when it had come up in my district, as I work hard to see 
that every United States serviceman in my district gets full protection 
and justice. I have received the written report of the Department of 
Dedeame and have it in my office files for reference by any interested 
citizens. 


You had given a percentage of results on convictions and imprison- 
ment in these cases. 

_Could you give us a correlation of that percentage result of convic- 
tions in courts abroad with the same kinds of trials by United States 
military courts in that country, and then by totals of all jurisdictions 
abroad, to compare the results with your own military jurisdiction ? 

Mr. Brucker. It is a very good question. 

Chairman Ricwarps, Could you provide us with that ? 

Mr. Brucker. The answer is, if you will accept it as a statement, 
we will see that the military people prepare it. They say they have 
one here, but I haven’t seen it and gone over it. It is.classified. 

Chairman Ricwarps. Your time has expired. 

Mr. Judd. 

Mr. Jupp. I will yield 1 minute to Mr. Fulton. 

h oe Ricwarps. Dr. Judd yields to the gentleman from Pitts- 
urgh. 

Mr. Fuuton. The matter that caused me great concern, and I would 
like to have your comment in the record, is this: 

Our United States serviceman is only allowed to have the represen- 
tative of his country attend the trial in a foreign country when the 
7 the local court permit. Will you supply a statement on that 
ater! 

Mr. Brucker. I will supply it. 

(The information referred to appears on p. 354.) 

Mr. Jupp. Mr. Chairman, if he could give the answer to the previ- 
ous question, which he said he had prepared, I would like to hear it. 

The answers put into the record later, you see, don’t let the general 
public who are here at the hearings know about them. ; 

Mr. Brucker. You mean, of the court-martial comparison ? 

Mr. Jupp. Yes. You said your staff had already an answer pre- 

ared. 

' Mr. Brucxer. I find it is a classified document. That is the trouble 
with it. Therefore, I have to go over it and see what I can do with it. 

(Declassified portions of the document referred to appear on 

. 293. 

“ Mr. Soe. Mr. Secretary, when did the negotiation of this Status 
of Forces Treaty begin, do you recall? 

Mr. Murexuy. About 1951, Mr. Judd. 

Mr. Jupp. That would be about the time—— 

Mr. Murruy. About 1951. I can’t give you the exact date. 

Mr. Jupp. When was it signed ? 
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Mr. Murrpuy. The treaty was signed at London in June 1951, rati- 
fication advised by the Senate July 15, 1953, ratified by the President 
of the United States July 24, and so on. 

Mr. Jupp. The point is, it was kicking around for 214 years before 
it was ratified. So, it wasn’t a thing that was entered into hastily. 

The reason for the treaty was the fact that in 1950 and 1951 we 
first began stationing our troops abroad in substantial numbers, and 
that created the necessity for such an agreement; isn’t that correct? 

Mr. Moreuy. That is right. 

Mr. Jupp. The point has been made, especially by Mr. Dodd, that 
there is a real difference between our forces being stationed in these 
other countries and some of their forces being brought to this countr 
for training—a quantitative difference, with which I agree, and a dif- 
ference in character or nature, which which I don’t agree. 

Do you feel that perhaps most of the controversy over this question 
comes from a feeling that we are taking boys and sending them abroad 
just to protect other countries where it is not absolutely in the security 
interests of the United States ? 

Mr. Murruy. I do have that feeling. I think there is some mis- 
conception that this is still somewhat of a favor. We don’t look at it 
that way. We look upon this as something which we are undertaking 
in our own interest, in our own security, for the purpose of our own 
defense. 

In any treaty of this sort, you never know what happens over the 
longer term. Conceivably the situation could be reversed over a period 
of years. We might conceivably in the future have large numbers of 
foreign forces in this country. One must contemplate the future as 
well as the present. 

Mr. Jupp. Isn’t it also true that the No. 1 objective of the Soviet 
Union is to get our forces out of these countries and back within our 
own borders ! 

Mr. Mourruy. That is evident in everything they do. 

Mr. Jupp. Our objective in maintaining these alliances and forces 
overseas is because the one place in which we have undisputed superi- 
ority over the Communists is in our advance bases; isn’t that right ? 

Mr. Mureuy. Yes, sir. I think one of the reasons why we see today 
this overwhelming desire of the Soviet Union and its representatives 
in Geneva to be conciliatory is the progress we have made in our col- 
lective security arrangements, of which this is an integral part. 

Mr. Jupp. ‘They would like nothing so much as to get these countries 
stirred up and get them to say, “These Americans are getting extra- 
territorial privileges,” and demand that the Yanks go home. 

As you see it, can we say that our boys are there, both under the 
previous administration, which started these negotiations, and under 
the present a?ministration, which ratified them, not primarily for the 
defense of those countries but primarily for the defense of our country ? 

Mr. Mourruy. They are there in prosecution of what we call our 
forward strategy. I think that is one of the major elements of our 
world position today, one which I should very much regret to see us 
abandon. 

I think it is the basic element which is responsible today for this 
concessionary attitude on the part of our adversaries. 
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Mr. Jupp. Mr. Chairman, I want to congratulate these three gentle- 
men for the splendid and convincing statements they have made. 
Surely everybody knows we are dealing with a most difficult situation. 
There is no ideal solution for it. War itself is the real tragedy or the 
atrocity, as someone has said. Given this world insecurity, I think on 
the whole you have done better in this treaty than I would have ex- 
pected you to be able to do. 

I hope two things, that the hearings will make clear to our various 
administrative agencies that the Congress is going to insist that the 
agreements be administered scrupulously and carried out in good faith 
in protection of our forces. At the same time, I hope the hearings 
won't do us a lot of damage through encouraging any of our allies to 
seek to take back some of the very generous, from my point of view, 
and extraordinary concessions they have made, which could be inter- 
preted as infringing upon their genuine sovereignty. 

I would like to say one further word. I can’t find it at the moment, 
but one of our representatives before the committee last week 

Chairman Ricwarps. I am letting the gentleman go about a half 
minute over his time because usually he is very quiet. 

Mr. Jupp. Thank you. One of the representatives of one of the 
veterans organizations, the American Legion, said that along with its 
opposition to this Status of Forces Treaty, it felt we should be pre- 
pared to grant to foreign forces in our country the same immunity 
from our jurisdiction as he was asking that our boys have abroad. 

I was interested in that because of what you said, Mr. Rankin, that 
you didn’t think we would be willing to give up our jurisdiction in 
one case. Here is a veterans’ organization which says they would be 
willing to give it up in all cases. 

Chairman Ricwarps. Mrs. Bolton. 

Mrs. Bouton. Thank you, Mr. Chairman. I feel very strongly, as 
Mr. Judd does, that the three gentlemen have presented us with a very 
objective and very fair statement of the attitudes taken by the various 
departments. 

I think that what we find sometimes very difficult is to get up to date 
in our thinking and become realistic. All we have done for these coun- 
tries—yes, it has been wonderful that we have done it. But that is 
over and done. I think if we expect continuing expressions of grati- 
tude we are simply unrealistic. 

It has been my experience for some years that when you do some- 
thing for people, their gratitude soon fades. My experience has 
taught me to do what I do for others because I want to do it. You 
have to live with yourself and therefore you do it. As a nation we 
have had an additional reason to do it for our own security, all along 
the line. If we hadn’t built up a stronger world, we wouldn’t have as 
much security in it as we have today. Is that not true? 

I have been troubled by the various questions that have been asked 
me by my constituents, emphasized here by the gentleman from the 
American Legion and several others. They have said that we draft 
boys, send them abroad, and then take away from them their con- 
stitutional rights. 

What answer am I to give to that? 

Mr. Ranxrn. The answer to that is that it just isn’t true. 
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One other thing. In the Keefe case, it was asserted on the applica- 
tion for certiorari to the Supreme Court that Private Keefe was de- 
prived of his constitutional rights. That was one of the grounds. 
The Court denied certiorari. 

As the Court has said, you can’t read into that what they had in 
mind. We are not able to, either, except from the fact that the Court 
has never yet passed up an opportunity to protect the constitutional 
rights of the citizen «A it has been directly brought in issue in a 
manner like that. 

If they had felt there was any merit to it, in view of the Neely and 
Ross cases, I am confident the application would have been granted 
immediately. 

Mrs. Botton. I think it is most helpful to have the 3 of you here 
together, so that all questions can be cleared by all 3 of you. 

I wanted for a moment to take up one of Mr. Fulton’s questions, in 
rogaag to your suggestion that we supply money for the payment of 

ees. 

Here in America a great many people haven’t the money to have 
their trials throughout, and in Cleveland we have a wonderful legal aid 
society. I don’t know if Pittsburgh has it, but I am sure any wp-and- 
coming city does. 

Mr. Furton. Pittsburgh has a fine legal aid society. 

Mrs. Bouton. I was speaking of the fine legal aid society we have 
in Cleveland that assists Americans who are unable to pay. 

I think it is splendid that the suggestion has been made that the 
country follow that same idea. It is a complex subject because of the 
misunderstanding. I am deeply grateful to all three of you for your 
clear, unemotional statements. I want to thank you very much for 
doing it in this very simple way. 

Mr. Fuuron. I join with the lady in her compliments. 

Chairman Ricwarps. Mrs. Church. 

Mrs. Cuurcu. I am regretful and apologetic that very important 
business for my own district detained me until this time. 

I would like to join with the others in saying that I have enjoyed 
and appreciated the statements which I have heard as well as those 
which I have taken pains to read. 

I am not satisfied that my own questions have been met, but I must 
confess that I have been impressed by the difficulty with which a rem- 
edy could be obtained. That may be the challenge to all of us. 

Mr. Murphy, if I may address myself just briefly to you, I reread 
part of your statement five times. 

Mr. Mureny. Thank you very much. 

Mrs. Cuurcu. Because it seemed you were expressing a point of 
view which is just. as static perhaps as I am sure you deem the same to 
be true of the point of view of some of us who do not thoroughly agree 
with you. 

I am referring to those paragraphs in which you reiterate over and 
over again that our men are in these countries predominantly in our 
own interest. 

I would not deny that wholly, in the broad picture. But I wonder 
if you could explain to me why those countries which contain our forces 
are not fully aware that they wouldn’t be there except for the salvation 
of the so-called host country, as well. 
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It just is not a one-way street. I rather thought that you bore down 
a little heavily on the above facts. I was reminded of a time 4 years 
ago. I am not sure, Mr. Secretary, whether you were present at the 
preliminary briefing of the new Members of the 82d Congress by repre- 
sentatives of the State Department, in early 1951. 

Mr. Mourpnuy. No. 

Mrs. Cuurcu. Mr. Acheson took pains to explain the world situa- 
tion, but said to us repeatedly that our main line of defense should be 
considered to be the river Elbe. I cannot help thinking that despite all 
the men we have sent abroad, we cannot, in an atomic age, claim that any 
forces stationed abroad could or would prove a primary line of defense 
of this country. 

I think part of our trouble arises from the fact that we still mis- 
takenly see these men overseas, and ourselves, as more or less hellbent 
on an effort to save ourselves. I think that we fail to press home on 
other countries, delicately or otherwise, that they would be in worse 
shape without us than we would be without them. 

Mr. Morrny. I am very grateful to you for your very helpful 
analysis. The point, Mrs. Church, I think is this: That while you 
have an appreciation of our contribution on the part—take Japan as an 
example. I was there for only 18 months. I saw a good deal of the 
Japanese all over the four islands. I was acquainted with a great many 
members of their Diet who want our forces there, sincerely want our 
forces there, and who I think appreciate the value to Japan of their 
presence. 

At the same time, on an emotional issue like this court jurisdictional 
question—and I discussed it with many of them—you have to think of 
the history connected with it, the distinction that is made between the 
races, the fact that capitulations existed in that area. You have a 
whole emotional historical background for this purpose. 

I am convinced if we today, regardless of the major elements that 
you talk about, and where the line of defense is and where the major in- 
terests of the country should lie, that on an emotional question like this 
one in the Japanese Diet tomorrow we would get less than we have 
today. That is my honest conviction, just based on the observation that 
I made while I was there. 

I want to make that distinction between the factors that you mention 
of the larger strategic concepts, the appreciation of the population, 
where their major interests lie, and this issue. 

Mrs. Cuurcn. I think we almost fall into the danger of actually 
spreading the idea that we are an imperialistic nation, possessed with 
the righteous idea that we alone have the responsibility of saving the 
rest of the world. If we cannot sell these other nations on the truth 
that we are in this all together, what ultimate hope is there for our 
salvation, or for theirs? 

Mr. Moreny. Our thought is to get the maximum benefit out of 
it for our own country. That is the specific purpose. 

Mrs. Cuurcn. Who thought up this procedure? Did the initiative 
come from the host countries, or did we suggest it to them ? 

Mr. Mourpxy. I think it grew up over a period of years on both sides. 
I think some of the thinking grew up in Europe on this particular 
formula. We have concluded, as you know, a number of bilateral 
agreements where we have adapted ourselves to the local condition and 
tried to get the maximum benefit out of it. 
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The particular subject that we are discussing this morning, that is, 
the NATO Status of Forces Agreement, I think had its origin both 
here and in Europe. 

I don’t think you could make a sharp distinction—— 

Mrs. Cuurcwe. Wasn’t it said that the NATO Status of Forces 
Treaty would not set a precedent? Wasn’t that statement made as one 
of the considerations? 

Mr. Brucker. The Senate said that in its resolution. 

Mrs. Cuurcu. I think that I have seen testimony to that effect. I 
would like to conclude, if I may, Mr. Chairman, by saying that I 
would like to express my concern as arising much more deeply from 
the secret agreements. I really challenge the right of the State De- 
partment or of the Defense Department to make agreements dealing 
with Americans which have anything in them, or any policy back of 
them or any desire to conciliate, or to go around them, which would 
serve to prevent us from knowing the exact terms and prevent the 
American people from knowing the exact terms. I cannot understand 
or accept the necessity for such secrecy. 

Mr. Murry. Our only purpose in doing so would be to protect 
our citizens. That is our responsibility. We try to live up to it. 

Mrs. Cuurcn. Would you mind developing that thought? How 
would you so protect them ? 

Mr. Morpuy. If we enter into an agreement like this, it is for that 
urpose and no other purpose. The only reason for secrecy—and I 
esitate to talk about this in public because I am afraid we will lose 

some of the benefits that we now have by so doing—is if it were publicly 
known in those areas that we were getting more than in others, they 
might cancel these bilaterals that we now have. It is not to keep it 
from our own people, or the Congress, who have now been provided 
with copies. 

Mr. Jupp. It is at their request. 

Mr. Murry. It is our fear that we will lose some advantages now 
that we have for servicemen that compels us to observe that classifica- 
tion. 

Chairman Ricuarps. The time has expired. We will start back 
now with general questions. There is no limitation of time of any 
member. 

Mr. Fuuron. Mr. Morano has passed. 

Chairman Ricuarps. I called on Mr. Morano, He passed. 

Mr. Morano. I said that I passed up for the time being. 

Chairman Ricuarps. Under the 5-minute rule, if you pass, we will 
come back to you under the general rule later on. If you insist, go 
ahead. That is not according to Hoyle, though. 

Mr. Morano. I wanted to follow up the question that was raised by 
Mrs. Church. This resolution requests the revision of article VII. 
You testified that it originated on both sides. Were there any alter- 
native proposals that were under consideration before this Status of 
Forces Agreement was entered into? Were there any alternative 
proposals for this article VII as it is now written, and, if so, what 
disposition was made of those alternative proposals? 

Mr. Murruy, As I was not involved personally in the negotiations, 
Mr. Morano, I would like to submit a statement for you in answer to 
your question, to the best of our knowledge. 
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I can tell you that there was a great deal of opposition to the grant- 
ing of the jurisdiction in a number of the areas. 

Mr. Morano. Can you say generally whether one of those alterna- 
tive proposals would meet some of the objections that have been 
raised, that brought about the introduction of this resolution ? 

Mr. Murruy. In respect to our proposals in which we might have 
requested exclusive jurisdiction ? 

Mr. Morano. Would it have eliminated some of the objections that 
caused this resolution to be introduced ? 

Mr. Mureny. Our original thinking might have been that we would 
have liked exclusive jurisdiction, but it was soon evident that we could 
not obtain it. 

Mr. Morano. You will submit a detailed statement ? 

Mr. Murpuy. Yes, sir. 


Chairman Ricuarps. You will put a statement at this point in the 
record. 


(The statement referred to is as follows:) (See also pp. 275, 349, 
and 381.) 


Several members of the committee have expressed an interest in how the NATO 
Status of Forces Treaty came about. When we decided that it was in our inter- 
est to station American forces on foreign soil in time of peace we were concerned 
to assure that these forces have the maximum protection possible. In some of 
the countries in which they were to be stationed we had had forces at various 
times, but in time of peace these had been generally subject to local jurisdiction. 
Wartime arrangements, more or less formal, giving us exclusive jurisdiction were 
no longer applicable, and the United Kingdom also had informed us of its inten- 
tion of repealing its wartime legislation giving our forces exclusive jurisdiction. 
With large numbers of troops stationed for indefinite periods, we wanted ar- 
rangements which would offer protection and on which we could count. The 
countries in whose territories our forces were to be stationed also wanted to avoid 
difficulties and problems by having a clear understanding as to the rights and 
status of our forces. The result was a series of interim arrangements on a bi- 
lateral basis varying from country to country. In negotiating most of these ar- 
rangements we were not able to obtain as much criminal jurisdiction over our 
forces as we would have liked (or indeed as much as we later obtained under 
the NATO agreement). Needless to say the United States never suggested that 
we should not have exclusive jurisdiction, but foreign governments were quite 
unwilling to give up their jurisdiction to us. (See also pp. 349 and 381.) 

The lack of uniformity, and the interim character of the arrangements which 
we had negotiated with various countries, raised problems. When the North 
Atlantic Treaty came into force everyone agreed that a more formal and more 
permanent definition of status was necessary to deal with many subjects such 
as immigration laws, customs, taxes, foreign exchange and others including juris- 
diction so that there would be uniformity of practice and treatment. It was 
agreed that there should be a multilateral uniform basis common to all, though 
it was not precluded that a particular host country and a particular sending 
state might make particular arrangements. 

As Mr. Rankin has told you, the Brussels Pact countries had already dealt 
with this question in regard to their forces in the territories of each other before 
the NATO Status of Forces negotiations began. This agreement, as has been 
pointed out, recognized the full jurisdiction of the host state even as to duty 
offenses, providing only for sympathetic consideration of requests for waiver. 
These countries constituted the bulk of the NATO countries and these had 
already shown their willingness to send forces although they would be subject 
to the laws of their allies, and their unwillingness to grant immunity from their 
own laws to the forces of their allies. 

In the NATO SOF negotiations we had to seek a change in this attitude in 
order to obtain more jurisdiction for our forces than those countries had been 
willing to consider in the Brussels Pact. In a multilateral agreement we could 
not, of course, ask for more jurisdiction than we were prepared to give. Never- 
theless, aware that, for the present at least, the likelihood of large numbers of 
foreign forces in the United States was small, we concerned ourselves more for 
our needs as a sending state than with what we would have to give as a receiving 
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state. The other NATO countries, on the other hand, as might be expected, were 
fully aware that they might be receiving large numbers of visiting forces. I be- 
lieve that in the end we did extremely well on this issue, and this reflects in 
large measure an appreciation by our allies of the contribution of the United 
States and of our strong desire to maintain the maximum possible jurisdiction 
over our servicemen. 

Mr. Morano. This resolution, as I understand it, is a mandatory 
resolution. It directs the President to do certain things. 1 apologize 
for not having been here. Perhaps some of your statements deal with 
the constitutional question raised. Does this committee of the House 
of Representatives have the right under the Constitution to pass on 
this question ? 

In other words, I am trying to find my responsibility in this matter. 
Can you very briefly speak to that? 

Mr. Ranxrn. The answer to your question is that the Congress or 
the House has the power to pass a resolution which would be construed 
by the courts, if they did a to pass upon it in a proper case, 
as a request or direction that the President and Senate in the nego- 
tiating or handling of treaties could act as they saw fit. 

Mr. Morano. I am still not clear. You say that we can direct the 
President under the Constitution, the House of Representatives can 
pass a resolution, despite the fact that the Constitution says that 
treaties must be entered into with foreign countries by the President 
and must be ratified by the Senate—— 

Mr. Ranxry. If “by direction” do you mean, can you control that 
action, the answer is “No.” 

Mr. Morano. That is the question I wanted answered. 

The next thing is, is there some language, assuming that the Com- 
mittee on Foreign Affairs of the House of Representatives would want 
to pass a resolution expressing its wishes, that you would suggest that 
would take the direction out of this resolution and remove the possi- 
bility of raising the constitutional question ? 

Mr. Ranxin. Your resolution could be drafted in a manner to indi- 
cate the desires and wishes of the House concerning this subject 
matter. 

Mr. Morano. This resolution is not so drafted, am I to understand ? 

Mr. Ranxrn. I think the courts would construe it that way, anyway. 

Chairman Ricrarps. You don’t want to put the witness in a position 
where he is criticizing action taken by the House, do you ? 

Mr. Morano. I am trying to get the witness to help me resolve the 
question in my mind as to where my responsibility lies in this matter. 
For example, the Status of Forces Treaty was entered into by the 
President and a foreign element, namely the NATO, as I understand it. 

Mr. Ranxrn. This was a treaty. This was entered into by the 
President and ratified by the Senate. 

Mr. Morano. What was the vote? 

Mr. Brucker. 72 to 15. 

Mr. Morano. In effect, if we direct the President to request a revi- 
sion of this article VII, and if he fails to get a revision, denounce it, 
we would then in effect be saying, “rewrite this treaty.” 

I want to know whether I have the constitutional right as a Member 
of this body to go that far and vote yes or no on this issue. 
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Mrs. Bouton. Would the gentleman yield? I am just wondering 
if that isn’t a matter that would have to go to the Supreme Court for 
determination of constitutionality. 

Mr. Morano. Here you have the Senate voting—how many ? 

Mr. Mourpny. 72 to 15. 

Mr. Morano. We are telling the Senate that the action you took on 
that vote was completely wrong and you ought to join with us in de- 
nouncing it and ask the President to. : ; 

I have an open mind on this question. I haven’t decided which way 
T am going to vote. 

Mr. Mourpny. I don’t know so much about law, but I suppose it 
would relate to the interpretation that you would put on the word 
“request,” as to whether it would be a suggestion, recommendation or 
order. 

Mr. Dopp. Would the gentleman yield ? 

Mr. Morano. We are not esting the President. We are telling 
the President he shall forthwith. He is only going to make a request 
of the—— 

Chairman Ricnarps. The time of the gentleman has expired. 

If the chairman could have a little question. I haven’t yet asked 
one. Is it not a fact, according to all the precedents and decisions of 
the Supreme Court, that this House can pass a resolution like this 
saying the President shall or suggesting that the President do some- 
thing in the field of foreign affairs, and the President, if he wishes, 
can pay no attention to it all? 

I am not asking for your opinion about that. 

Mr. Ranxrn. Presidents have done that in the past. 

Chairman Ricnarps. And Supreme Courts from time immemorial 
sustained that position ? 

Mr. Ranxrn. Either that, or said, “We will not interfere in this 
matter.” 

Chairman Ricwarps. Therefore, if they don’t interfere, that leaves 
the constitutional powers as written in the hands of the President? 

Mr. Rankin. That is right. 

Chairman Rricuarps. So, we can resolve all we want to about a 
Status of Forces Treaty, but if the President deems it unwise, no 
Supreme Court is going to make him follow our admonition ? 

Mr. Ranxrn. That is correct. 

Chairman Ricuarps. I think that it may be helpful to bring out 
all these facts. I don’t mean this committee won’t resolve it, but I am 
talking about what the President can do if he wants to. 

Mr. Apair. Would the chairman yield for a point? If this com- 
mittee is concerned about the constitutional question which is involved 
here, raised by yourself and Mr. Morano, ought we not to have a simi- 
lar concern for the constitutional questions as they may affect our 
servicemen ? 

Mr. Morano. I was going to get to that. 

Chairman Ricwarps. I will answer that. We certainly should. 

Mr. Morano. May I join with the chairman in saying so. 

Chairman Ricuarps. We have with us this morning a distinguished 
Member of Congress, Mr. Gross, of Iowa. He can’t under the rules 
of the House ask questions. I can assure you that he has been very 
interested in legislation before this committee. I am sorry we can- 
not extend this privilege to him. 
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Mr. Fuuron. I ask unanimous consent that he be given that author- 
ity by the committee. 

Chairman Ricuarps. No. The Chair won’t entertain that motion, 
because that is not according to the Rules of the House. We can now 
start to go back the other way. Every member is going to ask ques- 
tions as long as he wants to on this matter. 

We have this very important matter on the floor of the House. We 
will go along as long as we can this morning, and then adjourn until 
10 o’clock tomorrow morning. 

Mr. Sevpen. Mr. Chairman—— 

Mr. Brucker. I wonder if I could interrupt. I wonder if I could 
do this: After Representative Judd asked me the question with respect 
to the figures, I went over this document that is classified and deter- 
mined that there is a portion of it that should not be classified ; name- 
ly, the total figure, that while the breakdown might conceivably, as 
is indicated to me here, prejudice or affect the security of some agency, 
the total, I believe it is fair to say, will not. 

I want to give that, and also to give you the figure you asked about 
with respect to a comparison between the court-martial justice and 
foreign justice with regard to the same criminal or major offense. 

Mr. Futon. By country and total foreign jurisdiction. 

Mr. Brucker. I have both of those. I would like to supply it right 
now. 

Chairman Ricwarps. Will you read those, sir? 

Mr. Dopp. I have a technical question about this. I would like to 
hear the figures but do you declassify at will? How is this determined ? 

Mr. Brucker. This is not declassified. I have gotten from this 
instrument something that I determine for myself should not be with- 
held, and I am giving it to you. 

Mr. Dopp. Could you do that with respect to other information ? 

Mr. Brucker. I could if I had information that I believed con- 
clusively rated that declassification. 

Mr. Dopp. Is that true of all officers of Government ? 

Mr. Brucker. I think it is with an Assistant Secretary of Defense, 
which I rate. I have the power of the Secretary of Defense in his 
absence. 

Mr. Dopp. Don’t misunderstand me. I am anxious to hear the 
figures. 

Mr. Morano. Don’t you rate a little higher than that ? 

Mr. Jupp. Tomorrow he will. 

Mr. Futron. I want to congratulate the gentleman, Mr. Brucker. 

Mr. Brucker. Thank you. 

Chairman Ricuarps. Will you give that now? 

What is it that you are supplying ? 

Mr. Brucker. The first question is in relation to Congressman 
Judd’s—— 

Mr. Jupp. It should go in at the place the question was asked. (See 
p. 284. 

Mr. ‘aiaeein With regard to all overseas commands of which 
the average strength overseas is X number, which I am not going 
to read to you, the total number of courts-martial rate per thousand 
was 44.9. The same figure with regard to the trial by foreign courts 
per thousand, during this same period, was 0.47, instead of 44.9-——- 
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Mr. Jupp. Per 1,000? 

Mr. Brucker. Yes. 

Chairman Ricnarps. What did you say ? 

Mr. Brucker. 0.47 per thousand. It is less than half of 1 per 
thousand. 

Mr. Jupp. The other was 4.4 percent. 

Mr. Brucker. Now, with respect to the other question that has 
been asked here by Mr. Fulton. This is a declassified document in 
which I don’t need to use the authority I possess : 

Comparison of average sentences imposed by foreign courts on 
United States Army personnel, that is, Army, not Navy or Air Force, 
because I don’t have that here, I am giving you the Army, which I 
— with those imposed by courts-martial during the first 6 months 
of 1955. 

I will give you first the offense, and then I will give you the courts- 
martial worldwide, the number of months, confinement, and I will 
give you the foreign courts worldwide, the courts-martial in France, 
the French courts, the courts-martial in Japan and the Japanese 
courts. 

Mr. Fuuron. Is it for 6 months? 

Mr. Brucker. The first 6 months of 1955. 

Courts-martial, worldwide, average number of months, 220 (1 death 
and 2 life). 

Foreign courts, worldwide 60 months. Courts-martial in France, 
life; French courts, blank; courts-martial in Japan, blank; Japanese 
courts, 60 months. So, the Japanese courts, 60 months, and foreign 
courts, worldwide, 60 months. 

Rape: courts-martial, worldwide, 48 months (1 life). Foreign 
courts, worldwide, 24 months. Courts-martial in France, blank; 
French courts, blank ; courts-martial in Japan, blank ; Japanese courts, 
24 months. 

Manslaughter, including negligent homicide: That, of course, would 
mean homicide while in the course of negligent conduct. Courts- 
martial, worldwide, 16 months. Foreign courts, worldwide, 5.5 
months. Courts-martial in France, 12 months; French courts, 3 
months; courts-martial in Japan, blank; and Japanese courts, 8 
months. 

Robbery and larceny: Courts-martial, worldwide, 36 months. For- 
eign courts, worldwide, 42.3 months. Courts-martial in France, 31 
months; French courts, 1.5 months; courts-martial in Japan, 15 
months; Japanese courts, 45.2 months. 

Assault, aggravated : That could include assault with intent to com- 
mit the crime of murder, assault to do great bodily harm less than 
the crime of murder. Courts-martial, worldwide, 26 months. For- 
eign courts, worldwide 4.6 months. Courts-martial in France, 26 
months; French courts, 7.5 months; courts-martial in Japan, 15 
months; Japanese courts, 4 months. 

I shall leave that for the record. 

Mr. Apatr. Governor Brucker, are those court-martial sentences the 
approved sentences? Are those final, or are those the ones imposed 
by the court-martial ? 

Mr. Brucker. Those are reported ertints, i the boards of review. 

Mr. Anparr. Final action has been taken? They are not subject to 
further change? 
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Mr. Brucker. Not final action in the sense that there is still an 
appeal to the Board of Review for clemency. 

Mr. Anarr. It is possible that those sentences might be reduced ? 

Mr. Brucker. Yes. The same thing is true of the foreign trials. 

Mr. Dopp. Could I ask a question on this statement ? 

Chairman Ricuarps. Yes. 

Mr. Dopp. It has occurred to me that there might be courts-martial 
following convictions in local courts. 

Let’s assume a factual situation. An American soldier is tried in 
a French court and found guilty and punished. Is he then later 
court-martialed in our military court, and is there duplication, or 
is there additional penalty ? 

Do any of the figures that you have given us include such 
duplication ¢ 

Mr. Brucker. It is not for the same offense. My first answer to 
you is “No”; no double jeopardy for the same offense. There may be 
for disciplinary punishment additional punishment given by the 
American court-martial. 

Mr. Dopp. If a man is convicted of manslaughter in France, isn’t it 
likely that he might be given a dishonorable discharge by our courts- 
martial ? 

Mr. Brucker. It is possible. I think certain disciplinary action has 
been taken. In the Status of Forces Agreement, section VIII, article 
VII, sir, provides this, which has been called to my attention by my 
associate here : 

However, nothing in this paragraph shall prevent the military authorities of 
the sending state from trying a member of its force for any violation of rules of 
discipline arising from an act or omission which constituted an offense for which 
he was tried by the authorities of another contracting party. 

Mr. Dopp. Would your figures possibly include courts-martial based 
on convictions in local courts 

Mr. Brucker. General Hickman, who is an assistant to the Judge 
Advocate General of the Army, tells me “no,” that we do not try them 
for the other offense, that it would not be included in these figures, that 
what is given, if anything, is a disciplinary administrative punishment. 

Mr. Dopp. Mr. Selden indicated in his questioning that he has been 
advised by the Defense Department that there were some, at least two, 
I think he said, cases where men were tried in absentia. I think that is 
important. 

n any event, let us assume another factual situation. Suppose a 
man was tried in absentia in France, convicted and a penalty imposed. 
Would our courts-martial thereafter take action on the basis of that 
conviction ? 

Mr. Brucker. You mean, in the foreign court they have tried him in 
absentia ? 

Mr. Dopp. A soldier has been tried under our agreement with France 
in absentia, found guilty and sentence imposed. Would our courts- 
martial on the basis of that proceeding in the French court institute 
proceedings in the United States? 

Mr. Brucker. No; they would not. If they tried anything, it would 
be de novo by the courts-martial itself. 

Chairman Ricwarps. Would the gentleman yield? I would like to 
get this thing clear in my mind. Do I understand that generally speak- 
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ing the doctrine prohibiting double jeopardy does not apply to a mili- 
tary tribunal after a civil offense? 

As I understood it, the point you made was that the military might 
take disciplinary action on the basis of the same offense. In civil law 
2 our own country that is out. If you are tried one time, that ends the 

ing. 

In a foreign country, or in our country where the military wants to 
take over, I wonder if the double jeopardy will apply. 

Mr. Brucker. I just read the provision in the treaty. 

Chairman Ricwarps. I know you did, but I am not sure that I un- 

derstand its significance. 
_ Mr. Dopp. What is the situation involving an American soldier who 
is convicted in absentia? What is the situation with respect to his 
record in our Department of Defense? Say he is convicted of a felony. 
What effect, if any, does that have on his record as a member of our 
Armed Forces? 

Mr. Brucker. I know of no effect at all. It is a blank as far as 
his record here is concerned. 

Mr. Dopp. It does not exist ? 

Mr. Brucker. It does not exist. 

Chairman Ricwarps. I don’t know about that. It would be on 
his record. 

Mr. Dopp. I don’t see how you can say it doesn’t exist. He gets out 
of the service and years later he is applying for a job with an insur- 
ance company m4 somebody says, “You were convicted of man- 


slaughter in France in 1954.” That is a matter of record. 
Mr. Brucker. I don’t believe it is in his service record. 
Chairman Ricwarps. In this country, and every member of Con- 


gress has had this, where he has asked the department to give him 
the record of an offense they have it, with AWOL and everything 
else included. Wouldn’t you have the same thing in regard to a con- 
viction in another country ? 

Mr. Brucker. I don’t believe so, not in absentia. 

Mr. Dopp. Would that be true of cases where he was tried in his 
presence ? 

Mr. Brucker. Where he is tried in a foreign court in person? 

Mr. Dopp. Yes. 

Mr. Brucker. That would be on his record. I am quite sure of that. 

Mr. Dopp. It would be on his record if he were present ? 

Mr. Brocxrr. Yes. 

Mr. Jupp. What happens in this country when a soldier is on leave, 
runs somebody down, perhaps kills somebody, and is tried in the civil 
courts of the State where it happened. Does that go on his record? 
And second, does something bape to that boy after he gets back on 
dutv—a modification of the double jeopardy ? 

Mr. Futon. I asked that statement be put in the record previously. 

Mr. Brucker. I would like to have the General answer that direct. 


STATEMENT OF BRIG. GEN. GEORGE W. HICKMAN, JR., ASSISTANT 
JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


General Hickman. I want to be sure I understand, that a soldier 
is in this country, off duty, and is tried in the State of Alabama, for 
example? 


Mr. Jupp. Yes. 
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General Hickman. That wouldn’t go on his service record as such. 
When it is reported to the military authorities, it undoubtedly would 
go in his 201 file. But it is my belief that it would not be listed on his 
service record or discharge at the time he was discharged. 

However, the point that was raised here a moment ago, that allega- 
tion comes out later that he was convicted in the State of Alabama for 
a certain offense, that is so. There is no getting away from that, 
whether it is on his discharge certificate or not. 

Mr. Jupp. Suppose he is convicted of a heinous crime while off duty. 
What happens to him when he gets back to his outfit? Does he have 
to stand trial or make an accounting for what happened off duty ¢ 

General Hickman. That is the United States ? 

Mr. Jupp. Yes. 

General Hickman. We have a regulation which permits the man to 
be discharged from the service on account of a conviction of a felony 
by civil court. 

Mr. Jupp. Does it require court-martial ? 

General Hickman. No; it does not. 

Mr. Jupp. Does conviction of a felony in a civil court make him eli- 
gible for a dishonorable discharge ? 

General Hickman. It is not a dishonorable discharge; just a gen- 
eral discharge. 

Mr. Jupp. You accept the verdict of the State court ? 

General Hickman. Yes, sir; in the State of Alabama. 

Mr. Dopp. As to a heinous crime, suppose a soldier uttered dis- 
age i, remarks about the Queen of England. Would that be on 

is service record ? 

Chairman Ricuarps. When you say, “record,” do you mean his 
AGO record ? 

Mr. Dopp. I suppose that is what it is. 

Chairman Ricuarps. He said it didn’t go on his discharge. 

General Hickman. You mean, sir, that he was convicted in the 
British court rather than by court-martial ? 

Mr. Dopp. Yes. 

General Hickman. We might try him by court-martial for such an 
ignominious remark. 

Mr. Dopp. That would go into his record ? 

General Hickman. Every record by court-martial goes into his serv- 
ice record. The conviction in the foreign court, as I indicated a while 
380), “s not required to go into his service record, but it would go in his 

01 file. 

We also have a regulation which authorizes his discharge from the 
service following the conviction in a foreign court; however, the rec- 
ommendation must come from the overseas commander, along with a 
copy, transcript of the record of trial, and it has to come to the Depart- 
ment of the Army. It comes to the Judge Advocate General’s office 
of the particular service concerned, where we review it before it is ever 
approved. There have been no discharges, to my knowledge—— 

{r. Dopp. Do you have some discretion? Can you say that on ex- 
amining a case tried in a foreign court you have discretion ¢ 

General Hickman. I would say that we have complete discretion. 
Yet, like anybody else with responsibility, we are not whimsical. 

Chairman RicHarps. What would the record show while he was 
in the period he was in jail? 
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General Hickman. Absent in the hands of civil authorities. 
Chairman Ricuarps. You probably would dock him from pay. 
General Hickman. He would not be entitled to pay. 

Chairman Ricuarps. That would be in his record? 

General Hickman. Yes. 

Chairman Ricuarps. He wouldn’t draw any pay during that time he 
was in the hands of the foreign civil authority ¢ 

General Hickman. That is my belief. 

Mr. Fuuiron. What about the dependents? 

General Hickman. Dependents essentially follow that rule, except 
their allowance is continued for 2 months. 

Mr. Sevpen. I want to commend Secretary Murphy, Governor 
Brucker, and Mr. Rankin for their fine and comprehensive statements. 
I am sure they realize, however, that there are always additional ques- 
tions that will occur to the members of this committee and I am quite 
certain they will want to answer these questions if possible. In reread- 
ing some of the statements that were made last week, there were sev- 
eral questions that occurred to me over the weekend. 

I telephoned the Department of the Army and the Department of 
the Air Force and requested that they give me information that would 
answer my questions. 

I would like to say that the representatives of both the Army and 
Air Corps were courteous and cooperative. They gave me the answers 
I requested very quickly and these answers were thorough. I told 
them at the time I requested the information that I wanted it not only 
for my own use, but that I was going to ask these same questions at 
the hearing in an effort to bring out some of this information. I felt 
it would be to the best interest of everyone concerned to do so. 

I notice in your statement, Governor Brucker, you pointed out that 
the Status of Forces Treaty and similar arrangements with Japan 
carry an extensive list of guaranties. 

For example, under the terms of the Status of Forces Agreement 
our servicemen have the right to have the services of a competent 
interpreter. 

I asked the Departments of the Army and the Air Force if there 
had been any reported cases where interpreters were incompetent. 
They gave me several cases, and briefed them, where it was reported 
that the interpreter was incompetent. 

However, I should point out that in each case they found during 
the trial that the interpreter was incompetent and required that he 
be replaced by a competent interpreter. 

I would like to include at this point in the record those cases to 
which I have referred, because I think it might clear that point up in 
the minds of all of us. 

Chairman Ricuarps. Would you like to place those cases in the 
record ¢ 

Mr. Sevpen. Yes. 

Chairman Ricuarps. Without objection, it is so ordered. 

(The material referred to is as follows:) 


CASEs IN WHICH THE RECORDS INDICATE THAT A COURT-APPOINTED INTERPRETER 
Was INCOMPETENT 


(a) In the trial of --————— for robbery, the accused and the observer ex- 
perienced some difficulty in understanding the interpreter during the first hear- 
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ing. When the situation was brought to the attention of the chief judge he 
obtained a satisfactory interpreter for the rest of the proceedings. 

(b) In the trial of ———————, for reckless driving, the regularly appointed 
interpreter (Japanese) experienced some difficulty in translating from Japanese 
to English. With the consent of the court, however, the interpreter for the 
United States observer acted satisfactorily as the official interpreter. 

(c) In the trial of ———————- for conspiring to commit robbery the inter- 
preter during the first hearing was not familiar with court procedures. For the 
remaining proceedings an experienced interpreter served in a very satisfactory 
manner (Japan). 


Mr. Sevpen. Governor Brucker pointed out in his statement that 
the servicemen have the right to be confronted with witnesses under 
the Status of Forces Agreement. If they are tried in absentia, that 
would not be the case. I requested information on trials in absentia. 
As I pointed out earlier, they did give me cases where there had been 
servicemen tried in absentia. I have those cases here, and I would 
like to place them in the record. I should point out that most of the 
cases in question that occurred were not under the Status of Forces 
Agreement, or occurred in countries that had not ratified the Status of 
Forces Agreement. 


Chairman Ricwarps. There would be no objection from the stand- 
point of restricted material ? 

Mr. Seven. I asked that any information given me be unclassified. 
I don’t think I am violating any confidence. If so, I would like to 
know at this time. 


Chairman Ricwarps. Without objection, that will be placed in the 
record at this point. 
(The material referred to is as follows :) 


PERSONS TRIED IN ABSENTIA BY FOREIGN CouURTS 


(a) France: —————— and — were tried at Nancy, France, on 
January 21, 1954, for an assault upon a French national. Each was found 
guilty as charged and each was sentenced to serve a term of confinement for 
6 months and to pay a fine of 50,000 franes ($150). The accused had been 
transferred to Germany and they did not return to France for the trial even 
though they had been notified thereof. 

(Nore.—Under French law, judgments rendered in absentia may be reopened 
on the merits at any time.) 

(b) Italy: —————— _ was tried at Pisa, Italy, on December 27, 1954, for 
repeated and aggravated thefts of United States Government property. He was 
found guilty as charged and sentenced to confinement for 9 months and to pay 
a fine of 600 lire. The confinement was suspended. 

was tried at Livorno, Italy, on June 13, 1955, for negligent vehicu- 
lar homicide. He was found guilty as charged and sentenced to a term of 
confinement for 4 months. The confinement was suspended. 

—————— was tried at Naples, Italy, on October 25, 1954, for the killing of 
an Italian smuggler while on sentry duty. All United States diplomatic efforts 
to have court action dropped were unsuccessful. He was found guilty as 
charged and sentenced to 6 years and 8 months confinement. Three years of this 
sentence were remitted by virtue of an amnesty of December 19, 1954. 

—————— was tried at Leghorn, Italy, on December 15, 1954, on charge of 
negligent homicide. He was acquitted. 

(Nore.—Under Italian law judgments rendered in absentia may be reopened 
on the merits at any time.) 

(c) French Morocco: and were tried at Casablanca on 
August 18, 1954, for assault and voluntary injuries inflicted on 2 Arabs and 
1 French national. They were found guilty as charged and sentenced to 8 days 
confinement and to pay a fine of 15,000 francs jointly. The accused had been 
returned to the United States before the trial. 
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It is possible that other in absentia trials, probably for minor traffic offenses, 
may have taken place concerning which no report has been made to the Depart- 
ment of Defense. 

Mr. Sevpen. A third guaranty pointed out by Governor Brucker 
was the right to a prompt and speedy trial. There was testimony 
given last week that indicated some of our men were not given a prompt 
and speedy trial. I asked the Departments of the Army and Air Force 
to give me the cases of pretrial confinement that lasted more than 30 
days. They furnished me with 24 cases of pretrial confinement of more 
than 30 days. Most of these cases consisted of pretrial confinement 
of approximately 30 days, but at least one was as long as 6 months. 
I would like, if the Chair will allow me, to place those cases in the 
record at this point. 

Chairman Ricwarps. Without objection, those will be placed in the 
record at this point. 

(The material referred to is as follows :) 


CASES OF PRETRIAL CONFINEMENT FOR MORE THAN 30 Days 





and were confined by French authorities from July 6 to 
October 27, 1953, on which date they were convicted by a French court of robbery 
with violence and sentenced to 5 years’ confinement. 

——————- was confined for 3 months and 20 days before his trial on January 
80, 1954. He was convicted by a French court of burglary and larceny and 
sentenced to 1 year’s confinement. He was released on October 9, 1954. 

and were confined by French authorities from January 
20 to March 26, 1954, on which date they were convicted by a French court of 
larceny ($210) and sentenced to 2 years’ confinement. 

—————— was confined by French authorities from February 11 to June 10, 
1954, on which date he was convicted by a French court of two indecent assaults 
and sentenced to 10 months’ confinenent. 

—————— was confined by Italian authorities from June 6 to December 7, 
1954, on which date he was convicted by an Italian court of aggravated assault 
and sentenced to 8 months’ confinement (suspended). 

——_———— was confined by French authorities from January 25 to February 
25, 1955, on which date he was convicted by a French court of embezzlement 
and counterfeiting of checks and sentenced to 6 weeks’ confinement. 

———_———- was confined by French authorities from February 24 to May 13, 
1954, on which date he was convicted by a French court of attempted rape and 
sentenced to 2 months’ confinement. 





—————- was confined by Italian authorities from February 5 to July 21, 
1954, on which date he was convicted by an Italian court of negligent homicide, 
leaving the scene of an accident, and indecent exposure, receiving a sentence of 
20 months’ confinement and 1,000 lire fine. He was released on December 1, 1954. 

—————— was confined by French authorities from February 21 to June 13, 
1955, on which date he was convicted by a French court of passing worthless 
checks and sentenced to 8 months’ confinement and 50,000 francs fine. 

———_——— was confined by French authorities from October 10, 1953, to 
March 4, 1954, on which date he was convicted by a French court of attempted 
burglary and theft and sentenced to 1 year’s confinement. He was released on 
October 11, 1954. 

—————- was confined by Italian authorities from November 2, 1953, to 
December 16, 1953. He was convicted of negligent homicide, on May 3, 1954, by 
an Italian court. 

————- and ———— were confined by Japanese authorities from 
April 24 to eon 28, 1954, on which date they were convicted of robbery and 
murder by a Japanese court and sentenced to 15 years’ confinement. 

———_———- was confined by authorities at Hong Kong from February 18, 1955, 
to March 23, 1955, on which date he was convicted by a Hong Kong court of the 
possession and importation of narcotics and sentenced to 12 months’ confinement. 
, and ——-————- were confined by Turkish 
authorities from October ’30, 1954, to December 15, 1954, on which date they were 
released on bail. The accused were acquitted by a Turkish court of the offense 
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of trampling upon and tearing a Turkish flag on June 9, 1955, after several 
continuances had been granted at the request of United States authorities and 
the defendants. 


————— wass confined by French authorities from December 23, 1953, to 
February 10, 1954, on which date he was convicted by a French court of the 
possession of narcotics and sentenced to 30 days’ confinement (credited as already 
served.) 

—————- was confined by Japanese authorities from March 15, 1954, to 
October 25, 1954, on which date he was convicted by a Japanese court of rape 
and sentenced to 8 years’ confinement. 

—————- was confined by Japanese authorities from October 6, 1954, to 
December 27, 1954, on which date he was convicted of murder and sentenced to 
8 years’ confinement at hard labor. 


————— was confined by Japanese authorities on June 8, 1955, and has not 
yet been tried. Heis accused of rape, indecent acts, and robbery. 

Mr. Brucker. May I add something? 

Chairman Ricwarps. Yes. 

Mr. Brucker. Congressman Selden yesterday asked about this, and 
we got some more material ready for you, which I would like to give 
you all at the same time. 

Chairman Ricuarps. Would you like to read it? 

Mr. Brucker. At yesterday’s hearings (p. 234), Congressman 
Selden asked whether the Department of Defense statistics reflected 
those individuals who had served pretrial confinement. 

The answer to Mr. Selden’s question is that my statement did not 
include persons who had undergone pretrial confinement. At this 
time, I am prepared to go into further detail and state that our records 
indicate that only 24 servicemen, throughout the world, up to May 31, 
1955, had undergone pretrial confinement for a period of 30 days or 
longer. Of this number, 17 were later found guilty and were sen- 
tenced to confinement, not suspended. Two were sentenced to post- 
trial confinement which was suspended. One case is still pending and 
the remaining four were acquitted. In connection with pretrial con- 
finement it should be noted that under the law of most foreign juris- 
dictions a sentence of confinement commences to run from the date of 
original custody, contrary to American practice. 

I should like to advise the committee that as a matter of practice 
our commanders in the field request that the foreign authorities relin- 
quish their custody of servicemen to the United States during pretrial 
periods. This is almost universally granted in Japan and in the vast 
majority of cases in all other countries. 

Service regulations at the present time require a report as to every 
man who has been held in pretrial confinement for more than 6 days 
after the initiation of a request for his release to United States custody. 
Records indicate that throughout the world up to May 31, 1955, only 
41 individuals, including the 24 I have already mentioned, underwent 
pretrial custody of any duration. The balance of 17 persons were in 
pretrial confinement less than 30 days. 

Mr. Sevpen. Thank you, Governor. I think that information is 
valuable and should be in the record. I think it clears up some points 
that might come up later. 

Mr. Chairman, I have understood that some of the countries with 
which we have a Status of Forces Agreement allow, under their laws, 
the appeal of an acquittal by the prosecution. 

I therefore asked the question: “Have there been any cases of this 
type?” I was informed that the available records disclosed no cases 
in which there was an acquittal of an appeal by foreign authority. 
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The question occurred to me whether the United States or foreign 
courts decide whether a given act or omission was done in the per- 
formance of an official duty. I have been given some information on 
this subject, and a good many cases have been cited. This information 
should also be made a matter of record. 


Chairman Ricuarps. I think that is very important. Without 
objection, that will be placed in the record. 
(The information requested is as follows :) 


DoEes THE UNITED STATES OR THE ForEIGN Court DecipE WHETHER A GIVEN ACT 
OR OMISSION Was DONE IN THE PERFORMANCE OF OFFICIAL Duty? 


On April 7 and 8, 1953, during the hearings before the Committee on Foreign 
Relations of the United States Senate on the agreements relating to the status 
of the North Atlantic Treaty Organization, Armed Forces, and military head- 
quarters, Senator Hickenlooper queried Mr. Phleger, legal adviser of the De- 
partment of State as to what authorities, those of the United States or those 
of a foreign state would, under the provisions of the Status of Forces Agree- 
ment, exercise criminal jurisdiction over members of a foreign force who com- 
mit offenses in the United States during the performance of their official duties. 

In reply, Mr. Phleger stated that the officials and courts of the United States 
would determine these matters. Senator Hickenlooper then asked whether 
there was anything in the Status of Forces Agreement which would detract 
from the jurisdiction of a State of the United States to proceed against an in- 
dividual of a foreign country who committed offenses during the performance 
of his official duties. Mr. Phleger stated that such an individual would be 
subject to local process and trial. 

Senator Hickenlooper then asked what authorities would make the determina- 
tion as to whether the offense committed by an individual was or was not done 
in the performance of official duty. Mr. Phieger answered that the initial de- 
termination would be made by the person who had custody of the accused and 
thereafter if either the sending or receiving state was dissatisfied the matter 
would be determined by international negotiation. He further stated “If this 
man proceeding through your state commits a crime he will be arrested, charged, 
and the first issue that your court will determine is ‘have we jurisdiction or 
not’ and if it determines that he was not acting in the course of his duty then 
it will proceed to judgment. If it determines that he was acting in the scope of 
his duty he would be turned over to the military authorities but the initial de- 
cision would be made by the courts of the state.’ 

“On March 29, 1955, during the hearings before a subcommittee of the Com- 
mittee on Armed Services of the United States Senate relative to the operation 
of article 7 NATO Status of Forces Treaty, General George W. Hickman, Jr., 
Assistant Judge Advocate General for Civil Law, Department of the Army, 
stated that the Turks had interpreted the Status of Forces Agreement as vest- 
ing in the courts of Turkey final authority to determine whether offenses com- 
mitted by members of the United States Forces actually occurred during the 
performance of official duty and that although the Status of Forces Agreement 
did not specify who was to have the authority to make the final determination 
as to such matters, it was the position of the Departmen of Defense based upon 
the minutes of the NATO working group which drafted the agreement, that 
such determination should properly rest with the authorities of the sending 
state. 

General Hickman further stated that the British authorities like the Turkish 
authorities had also interpreted the Status of Forces Agreement as vesting in 
British tribunals final authority to determine whether offenses committed by 
members of the United States Forces had actually occurred during the per- 
formance of official duties and that British legislation in implementation of the 
Status of Forces Agreement (the Visiting Forces Act of 1952) specifies that 
British courts shall make the determination as to whether the offense did or did 
not occur during the performance of official duties. He indicated that this legis- 
lation was enacted by the British Parliament even though the minutes of the 
NATO working group indicated that the final determination as to official duty 
offenses would rest with the military authorities of the sending state. 

During the same hearing, Mr. Monroe Leigh, Assistant General Counsel for 
International Affairs, Department of Defense, and Senator Ervin stated: 
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“Mr. LeieH. One very interesting thing about the British experience on the 
official duty determination is that the first suggested legislation which they pro- 
posed did provide, in effect, that the certificate of the sending state authorities 
would be conclusive as to the question of official duty status of an individual. 
That went before the Parliament and in Parliament it was challenged, and in 
the end they had to amend it to get it through. They provided in the amended 
legislation that the certificate of the commanding officer of the troop would be 
sufficient evidence until the contrary was shown, and that is the language which 
now appears in the British legislation implementing the Status of Forces Agree- 
ment. 


“Senator Ervin. I expect that position would harmonize pretty much with our 
own civil law, that most courts would reserve the right to pass on that question 


when it arises before them. So I don’t know that we can complain very much 
about that. 

“Mr. Lerten. You can argue that this was a jurisdictional fact. Take the situ- 
ation, for example, when an ambassador is tried in a case of the Supreme Court’s 
original jurisdiction. I would assume that the Supreme Court would also re- 
serve the right to determine whether it had jurisdiction in an ambassadorial 
case, but if the State Department gave a statement as to whether an individual 
was or was not an ambassador, I think our Supreme Court would probably regard 
it as conclusive for the determination of that jurisdictional fact. I think it isa 
difficult question. 


“Senator Ervin. I can understand that they would be very reluctant to sur- 
render that power. While it would be desirable for us if they would, I don’t 
think we can complain too much if they don’t do so.” 

Mr. Sexpen. That is all. 

Chairman Ricwarps. Mr. Bentley ? 

Mr. Bentiey. We are not talking in any respect about civil jurisdic- 
tion, only criminal jurisdiction ? 

Mr. Mourrny. Yes. 

Mr. Bentiery. These Status of Forces Agreements in nowise con- 
cern military dependents, do they ? 

Mr. Brucker. No, they do not. The dependents are subject to the 
law of the nation. 

Mr. Futon. I believe if you check article VII, the Status of Forces 
Treaty does cover dependents, so they are not subject to the law of the 
receiving nation. 

Mr. Brucker. That is correct. 

Mr. Bentiey. Dependents are covered ? 

Mr. Brucker. That is right, the guaranties. 

Mr. Bentizy. We spoke a moment ago about the possibility of a man 
being tried in absentia. If he had been tried by a country with which 
we had an extradition treaty, would it apply to them or would it apply 
to them while he was a member of the Armed Forces? 

Mr. Rankin. I didn’t get the question. 

Mr. Bentiey. If a man was tried in absentia and returned to this 
country and was still a member of the Armed Forces, and the country 
which had tried him in absentia had an extradition treaty, do those 
extradition treaties cover members of the Armed Forces? 

Mr. Ranxin. I can’t answer about all the treaties. I don’t know the 
facts about that. 

Mr. Bentizy. How are they written, in practice? 

Mr. Ranxrn. Generally they cover citizens. 

Mr. Benttey. They would cover a man in the Armed Forces? 

Mr. Ranxin. Yes. 

Mr. Bentiey. If a man had been tried in absentia by a French court 
and had returned to this country, the French court could request his 
return ? 





304 STATUS OF FORCES AGREEMENTS 


Mr. Ranxrn. But under their practice they would not be required 
to; in some countries, they could try in absentia or in person. The 
extradition right is a privilege that doesn’t have to be exercised. If 
they have a right to try them in person or absentia under that practice, 
they could make the election themselves. 

Mr. Bentiey. The provisions of most extradition treaties would 
apply in most cases, they could ask for his return ? 

Mr. Ranxrn. Yes. 

Mr. Murpuy. Our legal adviser here tells me that very few of our 
treaties provide for the extradition of our own nationals to foreign 
countries. Accordingly, we do not generally extradite our own na- 
tionals. I would rather not make a sweeping statement like that with- 
out verifying it. 

Mr. Bentiey. I would like to ask a couple of questions about spe- 
cific countries. If treaties or agreements with these countries are clas- 
sified, of course, I understand. 

What happens, for example, Mr. Murphy, in the case of an Ameri- 
can soldier assigned abroad to a mission, or toa MAAG training group 
who is not in a diplomatic status? Would there be any agreements? 
Let us take the case of Yugoslavia. We have a training group over 
there. We have a certain number of nondiplomatic personnel in 
Belgrade. 

Mr. Murrny. Those are covered by the provisions of the special 
agreement that we have, the so-called MAAG agreements. 

Ordinarily, they would be exempt from the local jurisdiction. 
That is a special arrangement for the MAAG groups in the different 
areas. 

Mr. Murpuy. Could I read this section ? 

In Yugoslavia, Spain, Greece, Ethiopia, and Thailand, military assistance ad- 
visory group personnel enjoy full diplomatic immunity. In Iran, Iraq, Turkey, 


and Saudi Arabia they are subject to the concurrent jurisdiction of the United 
States and local courts. 


In the Philippines, senior officers enjoy full diplomatic immunities, while others 
are subject to jurisdiction of Philippine courts to the extent that other members 
of our forces stationed therein are subject thereto. 

In the Netherlands, Great Britain, Luxembourg, Norway, Belgium, France, 
Korea, Japan, Pakistan, Formosa, Brazil, Indonesia, Indochina, Colombia, Cuba, 
Denmark, Portugal, Chile, and Italy, their status is that of personnel of corre- 
sponding rank of the United States diplomatic mission. 

Mr. Bentiey. You mentioned two countries about which I wanted 
to ask. First of all, Saudi Arabia, which apparently has a record of 
imposing rather severe penalties from our standpoints for minor 
crimes. You say in Saudi Arabia we have concurrent jurisdiction. 

Mr. Mureny. We have absolute jurisdiction on the base and the 
surrounding areas. 

Mr. Bentiey. Off the base ? 

Mr. Mureny. When they go out of this area, they are subject to 
Saudi Arabian jurisdiction. They have no right to go out of this area. 
It is the operational area. Incidentally, with reference to the cruel 
and unusual punishment, which is at times inflicted in Saudi Arabia, 
ordinarily that is only applied to Moslems. 

For example, ARAMCO has about 3,000 Americans in various parts 
of Saudi Arabia who have no “peyast om of any sort in respect to the 
ew In no case has any such application been made to Americans 
there. 
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Mr. Bentiey. Even though convicted of a crime for which a Moslem 
may have suffered ? 

Mr. Moureny. That isright. 

Mr. Bentiey. What is the situation with regard to Korea ? 

Mr. Murrny. In Korea their status is that of personnel of corre- 
sponding rank of the United States diplomatic mission. In other 
words, they enjoy complete immunity. 

Mr. Bentiey. All our military personnel in Korea ? 

Mr. Morpuy. Yes. Iam talking about the MAAG. 

Mr. Bentitey. What about the American soldiers? 

Mr. Murpuy. We have exclusive jurisdiction. 

Mr. Bentiey. That is not an occupied country. We are not at war. 

Mr. Murrny. We have been in a state of hostilities. I don’t know 
how long that would continue to exist. I would rather not get into a 
discussion of what the possibilities might be as to a carryover from the 
active state of hostilities in Korea. We have exclusive jurisdiction. 

Mr. Bentiey. I will take it up in executive session. 

In the case of a country in which we have no forces and, of course, 
no treaty arrangement, take a country that is completely neutral like 
Switzerland, for practical purposes, if our people go into Switzerland 
they have to go in civilian clothes? 

Mr. Murpny. They are not permitted to wear uniforms. 

Mr. Benttiey. If they get into trouble in Switzerland, are they 
usually handed back or tried by the Swiss authorities? 

Mr. Mureny. My experience is that they are strict there and are 
tried in local courts. They are not usually handed back. That 
applies to all American citizens entering Switzerland. 

Mr. Benttey. I think the figure was given yesterday, and probably 
earlier in the hearings, that in about 70 percent of the cases, our people 
are handed back to our own authorities, even where the receivin 
country might still claim jurisdiction, but from a theoretical point o 
view, that is merely a figure that is worked out in practice. There is 
nothing in the treaty that would provide that that figure couldn’t be,- 
for example, entirely reversed ? 

Mr. Brucker. That is correct. 

Mr. Bentiey. Technically, in all of those countries the receiving 
country could have claimed jurisdiction ? 

Mr. Brucker. They could have. 

Mr. Apatr. Mr. Chairman, I asked the gentleman to yield because 
I am going to have to leave the committee room before I would have an 
opportunity or time to ask questions. I would like some reassurance 
that we will have a chance later on to do that, that I will not by my 
absence be precluded from asking certain questions. 

Chairman Ricwarps. No. We will try to make arrangements about 
that. If the members are particularly interested in asking extensive 
questions, we would like to have them try to be here as long as they 
can. I will take care of the gentleman. 

Mr. Bentiey. I wanted to compliment the witnesses on their state- 
ments, both yesterday and today. 

Chairman Ricuarps. Mr. Williams. If you have a long line of ques- 
tions, I think it would be better to wait. 

Mr. Witurams. I have just two. 

Chairman Ricwarps. Take as long as you want to. We may have 
to adjourn. 
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Mr. Wiu1ams. I want to come back to Saudi Arabia, Mr. Murphy, 
where we had a rather dramatic notice of the cruel punishment for 
some crimes. In my office, I have a little pamphlet showing a hand 
taken from a criminal. Mayhem, I take it, is part of their juris- 
prudence as to punishment ? 

Mr. Murpny. Yes. 

Mr. Wiiu1aMs. It is said that this could happen to our servicemen 
abroad. Is there such a possibility ¢ 

Mr. Murpuy. We don’t believe there is, Congressman. I cite again 
the experience of ARAMCO, which operates how: I think it has a 
total personnel of about 21,000 people, of which about 3,100 are Ameri- 
can nationals and who are exposed to the local jurisdiction entirely. 
In not one of those cases has there been any cruel or unusual punish- 
ment inflicted. We are protected, as far as the base areas where our 
forces are situated. We have exclusive jurisdiction there. It is dif- 
ficult to visualize how that could happen. 

Mr. Yingling points out that the military have no right or permis- 
sion to go outside of that area. You would think of a man who would 
goa. w.o. |. and get there anyway. 

Chairman Ricwarps, Mr. Williams, was that the picture that you 
referred to that was sent to practically all Members of Congress here ? 

Mr. Wiuu1aMs. I know it came to my office. I am going to go back 
and find it and perhaps include it in the record. 

Chairman Ricuarps. I think perhaps the record should show that, 
this picture of an amputated hand, which I would like to have in the 
record, came in from the Texas Women for Constitutional Govern- 
ment. 

They say, Mr. Secretary, “This could happen to your son, brother, 
or husband.” They say this is the severed hand of a man tried and 
convicted of stealing firewood. That is in the country that we are 
talking about, I think. 

You say definitely that nothing like that—I want you to reiterate 
it—has ever happened to one of our nationals or soldiers ? 

Mr. Mourpny. I want to say, first of all, our servicemen are pro- 
tected in all the base areas where they are serving, where we have ex- 
clusive jurisdiction. So, that rule would not apply to them in that 
situation. Should they stray off the reservation, a. w. o. 1., and vio- 
late the rules governing their conduct there, they would then perhaps 
be subject to local jurisdiction. 

The experience through the years of the Saudi Arabians in dealing 
with American nationals generally, is that no such situation has 
occurred. We have the example of all these thousands of American 
employees of ARAMCO who are stationed and are living there and 
subject to local jurisdiction, and no such case has arisen there. I 
might add, in the ultimate eventuality of a serviceman who might 
stray off the reservation and get caught up in some situation, we 
always have the right to intervene, and we would, with the King, or 
whatever local authority would be necessary in an effort to protect 
him. That would be an added safeguard. 

Mr. Wiiu1aMs. Just an observation, Mr. Chairman. The substance 
of this resolution was debated twice on the floor when it was intro- 
duced as an amendment to other bills. I got the impression from that 
debate that there is general feeling, or some feeling among members, 
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and I think perhaps the American people, that when a serviceman 
abroad is charged with a crime by that country, that somehow he is 
just thrown by us to the wolves and we have lost him, forgotten him, 
and have no interest in him. 

I think the fact that we have here three witnesses who are very 
close to the top of their departments of government, one is soon to be 
the head of his department, the fact that these men have such minute 
information themselves of these individual cases, is good refutation 
to this idea that somehow our boys are lost and forgotten when they 
do run into trouble abroad. 

It seems to me that the departments represented here are zealous 
in protecting our men when they do run into trouble. 

Mr. Murpuy. Thank you very much, Mr. Williams. 

Mr. Rapwan. Coming back to double jeopardy, Governor Brucker, 
suppose a member of our Armed Forces is acquitted in a foreign 
court. Can the Army take action in a court-martial ? 

Mr. Brucker. Not for the same offense. But I think the Army 
could, under the treaty, and also under the military law, try the man 
de novo for military disciplinary punishment. Let me get the phrase 
on that. Under subsection 8 of article VII, may I have the privilege 
of reading that? 

Where an accused has been tried in accordance with the provision of this 
article by the authorities of one contracting party and has been acquitted—that 
is your case—or has been convicted, and is serving or has served his sentence 
or been pardoned, he may not be tried again for the same offense within the 
same territory by the authorities of another contracting party. 

Then it says: 


However, nothing in this paragraph shall prevent the military authorities of 
the sending state in trying a member of its force for any violation of rules of 
discipline arising from an act or a mission which constituted an offense by 
which he was tried by the authorities of another contracting party. 

Mr. Rapwan. It is the “however” that I take exception to. 

Chairman Ricnarps. Mr. Jarman, you will be the next man in the 
morning. The committee stands adjourned until 10 o’clock in the 
morning. 


(Whereupon, the committee adjourned at 12:30 p. m.) 
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THURSDAY, JULY 21, 1955 


HovskE or REPRESENTATIVES, 
CoMMITTEE ON ForeiGN AFFAIRs, 
Washington, D. C. 

The committee met, pursuant to adjournment, in room G-3, 
United States Capitol, at 10:15 a. m., Hon. James P. Richards 
(chairman) presiding. 

Chairman Ricuarps. The committee will come to order, please. 
We will continue hearings on House Joint Resolution 309. 

Yesterday, Governor Brucker told the committee he would have 
to be absent for a while this morning to be sworn in. He will probably 
be back later as soon as he can get here, but while he is away, his 
assistant general counsel, Mr. Monroe Leigh, will be here, and Brig. 
Gen. George W. Hickman, Jr., who has been here every day wit 
Governor Brucker, so we can continue With the line ‘of questioning. 

I helieve yesterday, Mr. Jarman, we had come to you in the ques- 
tioning period. Have you any questions, sir? 

Mr. Jarman. Mr. Chairman, I have one question and then a brief 
comment. 

I wanted to ask what the maximum sentence is that has been im- 
posed on any of our military personnel, either under the Status of 
Forces / greement, or under our bilateral agreements. 

I notice in the Senate Armed Services Committee hearings earlier 
this year on page 26, General Hickman, in answering a question from 
Senator Ervin as to whether any of our military personnel had been 
sentenced to death, replied: 

No, sir; I helieve 15 years has heen a maximum. There was a joint trial of 


two persons in Japan for an aggravated robbery and murcer and the Japanese 
courts gave only 15 years. That is the highest sentence that has been given. 


Chairman Ricuarps. I will let the General answer that. 


STATEMENT OF BRIG. GEN. GEORGE W. HICKMAN, JR., ASSISTANT 
JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


General Hickman. That is correct. Fifteen years has been the 
highest, which was in Japan. 

I might say, Mr. Chairman, we have a chart which indicates the 
maximum sentences of these people we have in confinement, that 
they were sentenced to. The chart also indicates the offenses of 
which the people have been convicted, if the people would be interested 
in seeing that. 

Chairman Ricuarps. We would not only be interested in seeing it 
but we would like to have it in the record at this point. 

(The chart referred to follows:) 
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Mr. JarMAN. Mr. Chairman, one reason why I raised the question 
so the general could comment on it today is that his statement was 
made at that time on March 29 and it occurred to me that perhaps 
since then there might have been something else that would add to the 

icture. 
" General Hickman. No subsequent convictions of a greater amount. 

(The chart on opposite page was referred to.) 

General Hickman. On the 31st of May of this year, which is the 
date of the semiannual furnishing to our Department—we are the 
executive agency to the Department of Defense for the purpose of 
keeping these statistics—we had in confinement as a result of con- 
victions by foreign courts, 68 persons. 

That 68, on the 31st of May included 4 prisoners in Canada who 
at the present time the Canadian authorities have released. How- 
ever, in addition to those—that brings it down to 64. Fortuitously 
today as far as we know the figure is still 68. 

There are three marines in Japan who were convicted in the court 
of first instance. They have taken an appeal and they were released 
by the vs gear to the military authorities, pending the outcome of 
the appeal. 

Then, in addition, after we had compiled our statistics, we received 
information that one airman in Hong Kong had been sentenced by a 
British court in Hong Kong, so that actually today, as far as we know, 
as well as on the 31st of May, there were a total of 68. 

Now, the sentences which were given to these 68 people, 11 of them 
were 1 year or less; 10 of them were sentenced 1 to 2 years; 13 were 
sentenced from 2 to 3 years; 15 from 3 to 4 years; 12 from 4 to 5; and 
7, over 5. 

The offenses of which those 68 were convicted—trather, the offenses 
for which they were convicted—40 were for robbery and/or larceny. 
Thirteen were for rape and related offenses—attempted rape, and so 
on. Six, murder and/or manslaughter. Three, negligent homicide. 
Three more, traffic offenses, two aggravated assault and related 
offenses, and one, passing worthless checks. 

I am having distributed, Mr. Chairman, a smaller chart. 

i IcHARDS. The identical chart has been placed in the 
record. 

Mr. JarMAN. Mr. Chairman, that is all the questions I have along 
that line unless some other member would like me to yield with 
reference to that chart. 

Chairman Ricnarps. Does any other member have a question 
with reference to that chart? 

Mr. Aparr. Are any of the persons referred to in this chart, General, 
women? 

General Hickman. No, sir. 

Mr. Aparr. Have any American women been sentenced to confine- 
ment over there? 

Mr. Hickman. No, sir. 

_ Mr. Aparr. Are any under indictment or what would amount to 
similar accusations? 
_ General Hickman. I remember one case just offhand of, I believe 
it was an Army nurse who was sentenced in France to a fine as a result 
of some kind of traffic accident. Then, I believe there was a defendant 
in Japan who was indicted on a charge of malicious burning of her 
65454—55—pt. 121 
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house. I think the committee might be interested in how seriously 
the Japanese consider the problem of conflagrations. 

Mr. Aparr. That was the case to which I had reference. I under- 
stood a woman had been indicted—a wife, I believe, of a service- 
man—for permitting a house to burn. 

General Hickman. My understanding is that the charges were 
dropped in that case. 


STATEMENT OF HON. ROBERT MURPHY, DEPUTY UNDER 
SECRETARY OF STATE 


Mr. Murpuy. I had a report from our Ambassador in Tokyo just 
yesterday on that. Could I read the paragraph on that? 

Mr. Aparr, I wish you would, if Mr. Jarman will yield. 

Chairman Ricuarps. You will yield? 

Mr. JARMAN. I will be happy to. 

Mr. Murpny. This is called the Pierre case: 

At the suggestion of the Japanese Foreign Office Pierre sent the Foreign Office 
a letter of regret over the fire with $100. as a solatium. The Japanese waived all 
claims and Justice authorities officially dropped the charges. The Pierres are 
scheduled to leave Japan on July 20. 

The case is closed with the payment of $100. 

Mr. Apair. Are those military people, Mr. Secretary? 

Mr. Murpuy. Military dependents, I believe. 

Mr. Apair. We have no information about the background of the 
fire, do we? 

Mr. Murpuy. I don’t know the details. 

Mr. Aparr. If Mr. Jarman will yield just one second further, Mr. 
Chairman, and not to take the time of the committee as a whole, 
unless the committee is interested in it, I would appreciate having an 
opportunity to chat privately with someone on that. 

General Hickman. We have some details in our file here, Mr. 
Chairman. 

Chairman Ricuarps. Can you put that in the record? 

General Hickman. I believe I could, yes. 

Mr. Murpay. I have a little brief here. Could I read it? 

Chairman Ricuarps. Suppose you read that. 

Mr. Murpny (reading): 

This case is significant because it is the only one which has involved a dependent 


of a member of the United States forces and also because the crime committed, 
negligently setting fire to a house— 


as you know the vast majority of houses in Tokyo are wooden and 
fire is one of the greatest hazards they have— 


would not have been considered generally a matter of criminal prosecution in 
the United States. ‘ 

The facts: It was alleged that Mrs. Pierre, wife of a warrant officer, on November 
15, 1953, left a portable oil stove unattended while heating some water on it and 
as a consequence, the house which she had rented caught fire and was completely 
destroyed. 

Mrs. Pierre was indicted for the criminal offense of negligently causing a fire. 


It is a serious offense in Tokyo. 


This offense does not carry any prison sentence. The maximum punishment is 
a fine of about $140— 


which is a heavy fine for the Japanese. 
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The Yokohama District Court held trial on the case on the 15th and 19th of 
March 1954. On the latter date, the court decided it had no jurisdiction on the 
ground that the Japanese judicial system requires such a case to be brought in 
the summary court and not in the district court. No charges were subsequently 
filed against Mrs, Pierre in the summary court and the case was consequently 
dropped. 

I am glad this case has come up because it is, I think, a good example 
of how closely our general in command and our Embassy work to- 
gether in a case of this sort. Our Embassy people have been working 
through the Foreign Office and the Ministry of Justice, trying to do 
what they could to have the case settled out of court, and, of course, 
the command has been doing everything it could to provide counsel 
and advice to the persons involved. 

Mr. Aparr. Is that name P-i-e-r-r-e? 

Mr. Murpay. Yes, sir. P-i-e-r-r-e. 

Mr. Apatr. The case was settled on the basis of a payment of $100? 

Mr. Murpuy. To the house owner. 

Mr. Aparr. By the warrant officer and not by the Government? 

Mr. Murpny. By the warrant officer; yes. 

Mr. Aparr. By the warrant officer to the owner of the house. 

Mr. Murpuy. I am frankly not sure who put up the money, Mr. 
Adair. 

Mr. Apatr. Somebody paid $100. 

Mr. Murpny. Somebody paid $100, that is right; yes. 

Mr. Aparr. Thank you. 

Mr. CarRNAHAN. But that payment had nothing to do with a court 
order? 

Mr. Murpny. No. The Japanese waived all claims and the justice 
authorities closed the case. 

Mr. JARMAN. Mr. Chairman, I asked for this information and this 
statement on the maximum sentence and sentences today as a followup 
to the comments that were made yesterday as to the amputated hand, 
a picture of which had been sent to members of the committee with 
the statement that this could happen to American military personnel. 

The comment that I would like to make—and very briefly—is first 
to join in the tributes that have been made here at this table to the 
at reer who are testifying before us, representing the executive 

ranch. They have done a very able job of presenting the factual 
situation. 

I think, speaking personally, that I would like very much to see a 
more affirmative effort made on the part of our Government to try to 
get these facts across to the American people because all too often 
the only thing that we are reading today is a colored version of some 
particular case, perhaps in a magazine or newspaper article that some- 
one may have written. 

Now, in that connection, without naming names, I would refer to 
one speech that was made as recently as this last month. 

Chairman Ricwarps. A speech on the floor? 

Mr. JarmMAN. No, a speech made in my section of the country. I 
will quote two paragraphs from it to show the type of thing the Amer- 
ican people are hearing today. My point is that regardless of the 
evidence pro and con and the arguments that will naturally arise, 
there will be differences of opinion as to the wisdom of our policy, as 
to the accuracy of results (that has been evidenced by the discussion 
around this table at this hearing), it seems to me the American people 
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68 to hear more factual information on a subject as flammable as 
this. 

I will quote ee two paragraphs from this speech, which a number 
of people heard. The speech refers to a vicious treaty known as the 
NATO Status of Forces Agreement. 


Under its terms, an American soldier on duty in a foreign country no longer 
has the protection of our Constitution and Bill of Rights. He can’t take the fifth 
amendment like the Red rats who operate so freely in this country. He can’t 
demand bail, or American counsel, or trial by jury, or proof of guilt. He is 
strictly at the mercy of foreign courts. They can sentence him to prison for 
several years or for life. They can have his hands cut off, or his feet, or even his 
head, and our Government merely turns its back. 


The second paragraph from the same speech: 


Those of you who have sons, husbands, or brothers in the Armed Forces should 
also know that it was President Eisenhower who pressured the Senate to ratify the 
NATO Status of Forces Agreement. The very extraordinary justification he 
gave for that cruel, unconstitutional act was that we, in turn, would have authority 
over foreign NATO soldiers stationed in our country. Think of it—possible im- 
prisonment, mutilation, even execution of our boys in exchange for the privilege 
of extending the protection of our laws and our Constitution to foreign soldiers 
stationed in our country. Such reasoning is beyond comment. 


Mr. Chairman, that is the tenor of the speech that was made. The 
thing that seems quite serious to me is that, knowing the background 
-on this as I do, the speaker was entirely sincere and has the interests 
of American military personnel very much to heart. He simply has 
not had presented to him the kind of factual information that these 
gentlemen have furnished the committee today. I will say again that 
even with factual information, it is still open to debate as to other 
evidence that might be presented or as to the wisdom of our basic 


pees on this subject. But it certainly seems to me incumbent upon 


our Government to take to the people, on an issue as flammable as 
this, as much information as possible. Our Government should see 
what it can do through publicity channels to present the facts on this 
issue to the American people, for a justified decision in their own minds. 

That is all I have, Mr. Chairman. 

Mr. Provuty. Will the gentleman yield? 

Mr. Jarman. I will be happy to yield. 

Mr. Provuty. I assume you know the speaker to whom you have 
referred and do not question his integrity or sincerity. 

Mr. JARMAN. That is true. 

Mr. Provty. Do you think that the information he obtained from 
some source might have been a part of the Communist conspiracy to 
foment Mesmultbotanten the United States and its allies? 

Mr. JarMaANn. I have no way of knowing, but I do know the speaker 
well enough to know that his intentions were good and that he has the 
interests of servicemen definitely at heart. The unfortunate part of it 
is that a lack of overall information was available or had been received 
before such a speech was made to an American group. 

It seems to me too often our own Government hasn’t made enough 
of an affirmative effort to get factual information to the people of our 
country. 

San. Cenadnaae Will the gentleman yield? 

Mr. Jarman. I certainly will. 

Mr. Cuatuam. Did that speech receive wide publicity in the area 
in which it was made? 
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Mr. JARMAN. I am not aware of that, but I do know it was made toa 
group of people and perhaps made to more than one group. I single 
it out because I think it is representative of what all too often happens 
in arriving at conclusions when more factual information is not 
available. 

Mr. Murpuy. Mr. Chairman, I think I can speak for my associ- 
ates from Justice and Defense, that we all heartily agree. with what 
the speaker has just said. I feel, speaking for my own Department, 
that perhaps we have been laggard—lI fear that is a part of the diffi- 
culty of my ancient Department of State—that we don’t get the facts 
over to our public as well as we should. We haven’t been noted for 
our internal propaganda effort thus far and I think the Congress- 
man’s point is very well taken. I shall certainly report it that way 
to Mr. Dulles in the hope that we can produce better and more in- 
formation on this subject. 

Mr. JARMAN. Thank you very much. 

Chairman Ricuarps. I might say, too, to the gentleman that the 
Departments of State, Defense, and Justice welcome the opportunity 
through the vehicle of this committee of getting their testimony be- 
fore the American people. But I agree with what the gentleman has 
just said, that on their own initiative, I do not think they make a 
strong enough effort to inform the public on those things. Sometimes 
when they try to do that, they are accused of propaganda in their own 
interests and in behalf of their own policies, so it is a little hard for 
them to determine what to do. 

Mr. Murpuy. Very definitely. 

Mr. JARMAN. Perhaps we could approach it through a United States 
information service directed and beamed at America, as well as the 
rest of the world. 

Chairman Ricnarps. You have something there. 

Mr. Mourpuy. Mr. Chairman, do you think we could get a fairly 
substantial number of copies of the transcript of these hearings? It 
would be exceedingly useful to us. 

Chairman Ricuarps. We will certainly see that that is done and 
we intend to publish these hearings and have prints of it for the 
Members of Congress. 

Mr. Carnahan. 

Mr. Carnanan. Mr. Chairman, it seems to me that regardless of 
what action might be taken on this resolution, a committee report 
of some sort should be released, because the hearings will be rather 
cumbersome and not many people will have an opportunity to read 
through the complete hearings. 

I intend to suggest to the committee a committee report on the 
evidence presented before the committee, regardless of what that 
evidence is, in a form that our people can get and can in a reasonable 
time familiarize themselves with all of the ramifications involved. 

Chairman Ricnarps. I will say to the gentleman from Missouri 
that we will hold an executive session on the course to be followed, 
and I am sure the great majority of the committee agree with your 
sentiments. Something along that line will be done. 

Mr. Jarman, go ahead. 

Mr. JARMAN. That is all I have, Mr. Chairman. Thank you. 

_ Chairman Ricuarps. Mr. Prouty, did you want to ask any ques- 
tions this morning? 
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Mr. Provuty. Yes, Mr. Chairman. 

Chairman Ricnarps. Did I call on you yesterday afternoon? Ido 
not believe I did. 

Mr. Provuty. I do not believe so. 
nen Secretary—I think this question should be addressed to Mr. 

igh. 
Much has been said about American servicemen being convicted 
for violation of laws in foreign countries which would not be violations 
in this country. Have we any factual data to indicate the number 
of such cases? 


STATEMENT OF MONROE LEIGH, ASSISTANT GENERAL COUNSEL 
FOR INTERNATIONAL AFFAIRS, DEPARTMENT OF DEFENSE 


Mr. Leicu. We know of one or two cases where there have been 
violations of the so-called economic laws but in every case, Mr. 
Prouty, I am sure that the command in the country concerned very 
carefully briefed every member of the command on what the difh- 
culties are. 

We have some papers that we could put in the record if the chairman 
would like it, to show exactly what is said to our soldiers when they 
leave the port of embarkation at New York and also at San Francisco. 

Chairman Ricnarps. Wait a minute. We do not want to fill up 
the record with a lot of details. 

Do you want to include your document of instruction to servicemen 
who are going abroad, with regard to the laws? 

Mr. Leieu. There is a summary of the application of the Status of 
Forces and other similar arrangements to these soldiers when they 
go abroad. 

Chairman Ricwarps. How long is that? 

Mr. Lerten. Four or five pages, I am told. 

Chairman Ricuarps. I think that should be in the record. 

Without objection, that summary will be placed in the record at 
this point. Certainly it would throw light on the instructions our 
servicemen have been given so that they will know what to expect. 

(The document referred to follows:) 


Synopsis OF THE AGREEMENT ON THE Status or NATO Forces 


Undoubtedly you all know that our country is a member of the NATO, organ- 
ized by the Atlantic Treaty on the principle that the armed attack on any of the 
signatories will be regarded as an attack on all. 

The principle of balanced collective forces is more than a concept of integration 
at the highest military levels. An efficient international fighting force requires 
the same t of orderliness and discipline that characterizes a national army such 
as ours. is means that each member country will necessarily have to modify 
its tactical doctrines, organization, and administration for the benefit of the group 
asawhole. In turn this means that you, the individual soldier, and your depend- 
ents will be affected by these modifications when you are stationed overseas in a 
member country. 

As a civilian, you were subject to the laws of the State in which you lived and to 
Federal laws. After entering the Army, you found that you were also subject 
to the Uniform Code of Military Justice. You realized that you were still subject 
to civilian law, especially when you were off post. 

You may think that when you arrive overseas, you’re only subject to the 
Uniform Code of Military Justice. But you’re wrong. You are subject to the 
Uniform Code of Military Justice, when you’re on a United States Army post, 
and under certain circumstances when you’re off post. But when yer ze off post 
you’re also subject to the laws of the country where you are, whether you're sta- 
tioned in that country or visiting it. 
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Let us take a hypothetical situation: 

Suppose you are stationed or traveling in France, one of the members of the 
North Atlantic Treaty Organization, and you drop into a bar. While you are 
there, you get into an ument with a French civilian. The argument develops 
into a fight. The French police arrive and break up the fight. They take you 
and the Frenchman to jail. The barkeeper charges you with destroying his 
property, and the Frenchman charges you with assault. If you are convicted 
on either of these charges, you can be fined and/or imprisoned by a French court. 
You realize, of course, that you can be also charged as AWOL for any time that 
you spend in a foreign jail, as the result of misconduct. 

This may seem unfair. Actually it isn’t. Your being subject to both military 
law and civilian law is the same situation that exists when you are stationed in 
this country. 

We have spoken generally about the fact that you will be subject to foreign 
law in Europe. . This is specifically covered in article 2 of the NATO agreement 
which we will quote and explain. 

“Tt is the duty of the force and its civilian component and the members thereof 
as well as their dependents to respect the law of the receiving state and to abstain 
from any activity inconsistent with the spirit of the present agreement, and, in 
particular, from any political activity in the receiving state. It is also the duty 
of the sending state to take necessary measures to that end.” 

The terms “sending state’’ and “receiving state’ mean to you, of course, sending 
state, the United States; and receiving state, the NATO country where you are 
stationed or which you are visiting. We have already cited a case involving the 
second article. Where you, as a soldier, can be prosecuted under foreign law. 
The second article also states that your dependents in Europe and civilians work- 
ing for the United States Armed Forces in Europe are also subject to foreign law 
in NATO countries. In addition the agreement states that Americans, soldiers, 
or civilians working for the United States Armed Forces, are forbidden to engage 
in politics in NATO countries. This point cannot be emphasized too strongly. 
We are pledged by the agreement to abstain entirely from discussing or being 
involved in the politics in any member country where we are stationed. Anyone 
who might become associated with local politics in these countries is not only doing 
irreparable harm to this international organization, but is exposing himself to 
possible disciplinary action. Leave politics to the politicians. 

Now when does United States law apply? And similarly, when does the NATO 
agreement apply? United States law and United States military law apply to 
American soldiers, soldiers’ dependents, and American civilians working for the 
Armed Forces, in cases of offenses against the property or security of the United 
States or offenses against American citizens (civilians or soldiers) or in cases arising 
out of negligence in the performance of official duty for the United States. We 
quote again from the NATO agreement: “In the case of any other offense 
the authorities of the receiving state shall have the primary right to exercise 
jurisdiction.” 

In other words, in cases other than offenses against the security or property of 
the United States, or offenses against American citizens, or cases arising out of 
negligence, the government of the NATO country where you are has the first 
right of prosecuting offenders. 

We’ve talked about some of the rights of governments of North Atlantic Treaty 
Organization countries. Now we’re going to talk about some of the rights of 
American soldiers who are arrested by the civilian authorities in one of the NATO 
countries. Under article VII, paragraph 9, an American is entitled to (a) a 
prompt and speedy trial; (b) to be informed, in advance of trial, of the specific 
charge or charges made against him; (c) to be confronted with the witnesses against 
him; (d) to have compulsory process of obtaining witnesses in his favor, if they are 
within the jurisdiction of the receiving state; (e) to have legal representation of 
his own choice for his defense or to have free or assisted legal representation under 
conditions prevailing for the time being in the receiving state; (f) if he considers 
necessary, to have the services of a competent interpreter; and (g) to communicate 
with a representative of the government of the sending state and, when the rules 
of the court permit, to have such a representative present at his trial. 

The countries in which this agreement applies are all the members of NATO: 
Great Britain, Portugal, Norway, Luxembourg, Netherlands, Turkey, Belgium, 
Canada, Iceland, France, Italy, Greece, and Denmark. While this agreement 
does not apply in Germany, because Germany is not a member of the North 
ree Ry Organization, a similar agreement has been made with the German 

vernment. 
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REVISION OF ADMINISTRATIVE AGREEMENT (WITH JAPAN) 


On September 29, 1953, the United States and Japan signed an agreement 
which revised article XVII of the original administrative agreement between 
these two countries. This ment, which went into effect in Japan on October 
29, 1953, concerns all security force personnel in Japan, whether permanently 
assigned, present on temporary duty or in a leave status. A detailed orientation 
concerning this agreement will be given you at your overseas destination; it is 
our purpose here to cover briefly only the main points. The agreement concerns 
the relationships between you and the Japanese law. By mutual consent between 
the United States and Japan and to increase the good will between the two 
nations, that part of the original administrative agreement which provided that 
only United States military courts could try and punish members of the security 
forces for violations of the law has been changed so that now, in some cases, 
Japanese courts also have that right. It is, therefore, important that you know 
when you may be subject to the jurisdiction of Japanese courts and what rights 
you have in the event you are brought to trial in such a court. 

Before discussing these questions, it is interesting to know whv such an agree- 
ment was deemed to be necessary. An agreement which the United States made 
in 1953 with the North Atlantic Treaty Organization nations gave a large degree 
of criminal jurisdiction over our forces in those nations to the NATO countries 
involved. It was recognized that there could be no effective action for joint 
European defense against communism unless the United States respected the 
sovereignty of the various NATO nations. It was thus logical that Japan, as a 
partner in our defense against communism, should expect that the United States 
would make a similar agreement with her. This was done in negotiations held 
during August and September 1953, and, as pointed out previously, the new 
agreement, which became effective in October 1953, was the result of these nego- 
tiations. This agreement with Japan as to criminal jurisdiction, as well as those 
with the NATO nations, were considered to be necessary by our Government for 
a strong mutual defense against communism. 

Only a small percentage of the United States forces in Japan ever became 
connected with or involved in criminal activities. Nevertheless, it is the respon- 
sibility of all members of the security forces to know the new rules of arrest, trial, 
and punishment. Only by being fully informed on the rules of conduct can we 
continue to earn the faith and respect of the Japanese people which is necessary 
to accomplish our mission in their country. 

So, let us briefly, then, discuss the main points of these recently adopted rules 
on criminal jurisdiction, particularly as they apply to you. It was pointed out 
earlier in this presentation, a more detailed explanation will be given you when 
you arrive overseas. Here are the main points to keep in mind. 

First, the Administrative Agreement, and consequently the new rules on juris- 
diction, apply to these persons; members of the United States Armed Forces—all 
such personnel on active duty when they are in Japan; the civilian component— 
civilian persons of United States nationality in the employee of, serving with, or 
accompanying the United States Armed Forces in Japan; dependents—generally, 
wife or husband and children under 21 years of age. 

Second, the new agreement does not change the authority of the military 
court and the military police. If you break a United States military law, you 
can be tried by a United States military court. The United States and Japan 
now have two kinds of jurisdiction or authority over United States personnel. 
One kind is exclusive which means that, in some cases, only one of the two nations 
has authority. Our Government retains this type of authority over the security 
forces for all offenses which are punishable under our law, but not under Japanese 
law. Usually these will be the so-called military offenses such a. w. o. 1. deser- 
tion, disrespect toward a superior officer, etc. Such offenses are not crimes under 
Japanese law, and in such cases the Japanese authorities can take no part. The 
second type of jurisdiction is called primary or first. This means that, in some 
cases, one nation has the first right to put an offender on trial and to punish 
him if found guilty. This nation may, however, give up this right to the nation 
which has second authority. It is important to remember that, under this 
agreement, a soldier may be tried by a United States military court after he has 
been tried in a Japanese court, for the fact remains that he is always subject 
to military authority when he breaks a military law even though the offense is 
also a violation of Japanese law. 

Third, if you break a Japanese law you can be tried by a Japanese court. 
Obviously, many offenses such as robbery, murder, rape, assault and drunken 
driving are covered by both military law and Japanese law. In such cases, who 
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arrests, tries, and punishes the person who has violated the law of both countries 
depends on whether the United States or Japan has first or primary jurisdiction 
in the case. The United States has primary jurisdiction over military and civilian 
personnel who commit offenses while on official duty or offenses solely against 
another security force member or offense involving only property of the United 
States or its personnel. For example, if Sergeant Smith, while driving a Govern- 
ment car on official business, kills a Ja anese pedestrian, the sergeant is subject 
only to courts martial since the United States has primary jurisdiction because the 
offense took place while the soldier was on official business. 

Similarly, if Corporal Jones assaults Private Doe, Jones is subject only to 
military trial since his offense involved another member of the security forces. 
As soldiers, there are three important points you should keep in mind about these 
cases where the United States has primary jurisdiction. These points are: 

First, it is always permissible for a Japanese policeman to arrest a member of 
the security forces. 

Second, Japan may request the United States to give up its primary authority, 
if the Japanese feel that the case is of particular importance. 

Third, a safeguard has been established since once a person has been tried by a 
military court, he cannot be tried again in Japanese courts for the same offense. 

When do the Japanese courts have first authority over those who break Japanese 
law? First, in all cases except those mentioned above—that is, crimes while on 
official duty or crimes involving United States forces personnel or property. 
Second, in all cases involving dependents who violate Japanese law, although the 
United States has the right to request that Japan give up its primary authority in 
cases of particular importance. it makes no difference if a Japanese law has been 
broken while the person is within a United States occupied zone. Briefly, then, 
as soldiers, you can see that if you commit an offense while not on official duty and 
which involves someone other than United States personnel or property, other 
than United States property, you are in the same position as a dependent and 
subject to trial in Japanese courts. Our Government and that of Japan cooperate 
closely in making arrests, investigations, and the like. If our military authorities 
arrest a person for violation of Japanese law, they will hold him in custody until 
he has been charged by Japan. But, to emphasize again, you, as a soldier, are 
still subject to military law in — at all times, so that you may be tried in a 
Japanese court for a violation of Japanese law and later tried by a courts martial 
for a violation of military law, even though the violations occurred because of the 
same act. 

The fourth main point in this presentation is the fact that, in Japanese courts, 
accused persons have the rights that we associate with procedures in our courts. 
The fact that you may be tried in a foreign court is no cause for alarm. Japanese 
courts proceed much like our own, and the essential rights that prevail in American 
courts prevail in those in Japan. For example, you are entitled to a prompt and 
speedy trial, to be informed of the charges against you, to be confronted by 
accusers and witnesses, have counsel and interpreters, to communicate with the 
United States Government, and the like. 

Finally, by way of conclusion, we should point out that because, when you 
arrive in Japan, you will be subject to Japanese laws, does not mean that there 
will be many strange and new laws to obey. Japanese laws are virtually the same 
9s ours. A good rule to remember when you land in Japan is this—if you obey 
all United States laws you are, in general, obeying Japanese laws. 


Mr. Apatr. Are these instructions given to every serviceman? 
Mr. Lerten. It is a part of the briefing of every serviceman. 
Mr. Aparr. Who gives that instruction, if I may inquire? 


Chairman Ricuarps. One of your military men perhaps could state 
that for you. 


Mr. Lereu. I will call on Colonel Grabb. 


STATEMENT OF LT, COL. ROBERT F. GRABB, OFFICE OF JUDGE 
ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


Colonel Grass. The troop information officer at the New York 
Port and the San Francisco and west coast ports present this as 
part of the regular briefing given to all debarking troops. It is given 
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individually to groups of casuals as they depart. And now, under the 
new operation Gyroscope, where one division replaces a complete 
division overseas, it is given to that unit as a unit, before they reach the 
port, probably. 

Mr. Aparr. Is an entry made in the man’s service record or his 
201 file, that this instruction has been given to him? 

Colonel Grass. I am not in a position to answer that, sir, but we 
would be happy to ascertain that. 

Mr. Aparr. How about people departing by air? 

Colonel Grass. That, sir, is a regular part of the practice of the 
Air Force as well, but I am not familiar with that. We will find that 
out for you. 

Chairman Ricuarps. General, I do not see any reason why that 
should be part.of the record, anyway. 

Colonel Grass. I doubt that it would be, sir, but I am not in a 
position to answer categorically. 

Chairman Ricwarps. A good deal of instruction and other things 
that go on in the service are not a part of the service record. 

Mr. Aparr. My purpose in asking that question is this: sometimes 
some things are supposed to be done, as we all know, in the services 
and are not done in the detail with which it is contemplated by higher 
authority that they do be done, and it is the purpose of my inquiry to 
determine how thoroughly this is actually done. 

Chairman Ricwarps. I understand that. 

Mr. Aparr. Just one more question, if the gentleman will yield: 
how about dependents going abroad? 

Colonel Grass. Yes, sir. They would be equally briefed. 

Mr. Provury. Am I correct then, Mr. Leigh, in understanding that 
there have been only two cases, to your knowledge involving violations 
of laws in host countries which would not have been violations in 
this country? 

Mr. Leiex. Do you mean two such cases of violations of the 
economic laws? 

Mr. Provuty. All cases which were violations of local laws but 
which would not be violations of the laws of the United States. 

Mr. Leiex. I cannot answer that categorically. I can check with 
General Hickman. 

Mr. Proury. Much has been made of that issue. I would like to 
know what the facts are. 

General Hicxman. For example, almost all of the offenses for which 
our people in Iceland are tried are for violations of the Icelandic 
economic laws. It would be fortuitous if they were similar to the 
sort of black market laws that might be in other places. In Iceland 
they take a dim view of their people spending their money for things 
which they have high import duties on. 

Mr. Prouty. Do you know how many cases there have been? 

General Hickman. I would guess around 60 in Iceland. There 
have been no confinements, there. 

Mr. Proury. I regret, Mr. Chairman, that the duties of one who 
represents an entire State place a heavy demand upon his time, and 
that I haven’t been able to be here as much as I should have liked, 
but I would like to know if any definite evidence has been given thus 
far, specific and documented evidence, substantiating charges of 
injustice to American servicemen abroad, by foreign courts. 
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Mr. Murpuy. No, sir, we have no such evidence to present. 

Mr. Prouty. Has any witness here such information? 

Mr. Lerexu. Mr. Prouty, I would say this: There have been very 
few cases in which there has been a technical violation of some right. 
The one I am thinking of now is the question of confrontation. 

Now, we reported to the Senate Armed Services Committee and 
also to the House Armed Services Committee, the case of Jerry 
Baldwin. He had been convicted on the basis of a statement made 
by an American military police officer who did not appear at his trial. 

Now, we had the circumstance there, that Jerry Baldwin did not 
wish to prosecute an appeal any further, and we did not feel that we 
were in a position to force him to do that. He was conducting his own 
case. He preferred to pay the fine, which he did, but the French 
Government refunded that fine to him and that is the status of that 
case. 

There have been altogether 2 or 3 other such cases in which the 
accused serviceman, in fine cases only, who did not wish to make an 
issue of the question of confrontation. They are rather like traffic 
incidents. 

Mr. Provuty. As I understand it, no proponent of this resolution 
has appeared and given concrete evidence of serious miscarriages of 
justice involving American servicemen abroad. 

Mr. Leiau. No, sir, no such case has been brought to our attention 
in that way. 

Mr. SeLtpEN. Will the gentleman yield? 

Mr. Prourty. I yield. 

Mr. Sevpen. I placed in the record yesterday 24 cases of pretrial 
confinement for a period of 1 to6 months. I believe these cases would 
constitute a violation of the provision of the Status of Forces Agree- 
ments that calls for a speedy trial. 

Mr. Prouty. Does the gentleman know whether they were actually 
confined for such periods of time? 

P vei SELDEN. It is my understanding that they were actually con- 
ned. 

Mr. Lereu. We know this, that is true of some of those on the list 
you referred to, but we don’t know it of all of them. 

Chairman Ricuarps. Mr. Selden, did not most of the cases you 
refer to involve a month? 

Mr. Seupen. All were 30 days or more. There was one case on 
which the pretrial confinement was for a period of 6 months. 

Chairman Ricuarps. It might be pertinent, if the gentleman will 
yield, to comment at this point that in our country where people 
are guaranteed the right to speedy trial by jury, they often have to 
wait on terms of court and things of that kind. The data that you 
placed in the record will show what the actual facts are in that con- 
hection. 

Mr. Setpen. If the gentleman will yield. In this country we 
have the right of bail under certain circumstances, which is not true 
in some countries with which we have Status of Forces Agreements. 
Is that not correct? 

Mr. Leieu. That is true in some cases. On the other hand, as 
Governor Brucker was pointing out yesterday, we have generally 
been able to get pretrial custody of these men. We do get that in 
the overwhelming majority of cases. 
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Mr. Sevpren. That was indicated in Governor Brucker’s supple- 
mental statement that he filed yesterday. 
» Mr. Lure. He also pointed out that of the twenty-some cases, the 
majority of them were cases which later resulted in confinement. 
nder the continental system generally, pretrial confinement is de- 
ducted from the sentence which is ultimately imposed, so they did 
not actually lose out. 


Mr. Se.pen. That is correct. That was in his supplemental state- 
ment. 


STATEMENT OF HON. J. LEE RANKIN, ASSISTANT ATTORNEY 


GENERAL, OFFICE OF THE LEGAL COUNSEL, DEPARTMENT OF 
JUSTICE 


Mr. Rankin. I think it should be noted that in this country the 
right to bail is discretionary with the court and it is denied in some 
instances with which the members must be familiar. 

Chairman Ricwarps. I think the right to bail is discretionary in 
regard to certain types of capital offenses. In certain circumstances, 
I think it is obligatory. 

Go ahead, Mr. Prouty. 

Mr. Provuty. This document which we have just been handed, if I 
read it correctly, does not show the offenses for which these service- 
men were committed? 

General Hickman. You mean for the particular related offense? 

Mr. Prouty. That is right. 

General Hickman. No, sir; it does not. 

We have a complete breakdown of the names and the addresses, 
the home addresses and the offense of which the man was found 
guilty and the sentence that was awarded by the court and the date 
and the place of the post-trial confinements for all of them. 

Mr. Provuty. Mr. Chairman, I do not wish to impose further on 
the committee’s time. 

Chairman Ricuarps. We have plenty of time. Go right ahead. 

Mr. Provuty. I should like to see the breakdown to which General 
Hickman referred. 

General Hickman. I will be glad to turn that over to you right now. 

(The material referred to appears on p. 337.) 

Mr. Rapwan. I address this question to the Defense Department: 
Have any comparable statistics been put together on similar offenses 
and similar confinements of soldiers stationed in the United States? 

Mr. Lerten. Imposed by civilian courts, do you mean, sir? 

Mr. Rapwan. That is right. 

Mr. Lerten. No. 

Yesterday, if you will recall, we undertook to make a comparison 
with what the court-martial sentence might have been. Governor 
Brucker read that into the record, but we do not have detailed figures 
as to what civilian courts in the various States do. 

Perhaps Mr. Rankin can tell us whether that is possible, or not. 

Mrs. Keuiy. Will the gentleman yield at that point? 

Mr. Rapwan, Yes. 

Mrs. Ketuy. We are waiting for that detailed information. 

Mr. Rankin. I believe that was a request for comparison with 
foreign forces stationed here. That is not this question. 

Mr. Rapwan. I am talking about American soldiers stationed 
stateside and, for whatever it is worth, I would make the suggestion 
that such statistics be compiled. 
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Chairman Ricuarps. The Chair would like to state right here 
that I think that is a very worthwhile suggestion, because people 
very often form opinions from the basis of comparisons. I think if 
you could go to the trouble to get from the different military regions 
of the United States, the record in this country, not only as applied to 
a troops, but to our own troops in civilian courts it would be 
helpful. 

Mr. Rapwan. The reason I make that suggestion, Mr. Chairman, 
very often soldiers, whether they are in France, or whether they are 
in Italy or whether they are in one of our own States, neglect their 
right to counsel and possibly get confined for 6 months or a year, and 
then they or other people complain that there has been a miscarriage 
of justice. The reason I make the suggestion, 1 know from my own 
experience that it has happened here, also. 

Mr. Rankin. I would like to say we will try to find out what we 
can about such statistics. 

In regard to the Department of Justice, we only have jurisdiction 
of Federal crimes. You are asking not only that area but all of the 
violations of State and municipal law by armed service personnel 
within the United States. 

Chairman Ricuarps. The people who should furnish that are the 
military people. 

Mr. Rapwan. Cases that have come to their attention. 

Chairman Ricuarps. They are bound to have a record of their 
own troops that have been tried, and I will ask the military people to 
get us up as full a statement on that subject as possible. 

Mr. Lereu. We will do our best. 

General Hickman. I might say, ordinarily, we are not concerned 
about the quantity of sentence that might be awarded by one of the 
States or the commonwealths in the United States. We assume that 
our soldiers get a fair trial and consequently, we do not have the 
problem of trying to keep statistics on how the States are doing, but 
we will undertake to get it. 

Chairman Ricuarps. I imagine there will be a record somewhere 
in the military office of each region, of every soldier who was fined or 
imprisoned by any State. Do the best you can on that. 

eneral HickMaN. Yes, sir. 

(The Department of Defense subsequently submitted the following 
statement: Such records as are available in Washington do not 
contain the information requested. The Department of Defense is 
still studying the matter and will if possible submit at a later date 
some information on this subject.) (See also pp. 271-272.) 

Chairman Ricwarps. Mr. Prat. 

Mr. Provurty. I have just one more question, Mr. Chairman. 

On page 12 of Governor Brucker’s testimony yesterday, he made 
reference to confinement for traffic violations. e stated: “In 114 
cases, confinement was imposed, 20 for traffic violations. Confine- 
ment was suspended in all but 51 cases.’’ I think this leaves seven 
cases of traffic violations for which confinement was ordered. That 
seems to me to be a rather serious penalty. I wonder if you have 
any information on those seven cases. 

r. Lereu. We do have information on each of those, sir. 
I will say, in traffic offenses, traffic violations, we have also in- 


cluded such things as fleeing the scene of the accident and drunken 
driving. 
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Mr. Prouty. You have that information on the length of the 
sentences and the charges? 

Mr. Leicu. I am sure we can get that. _I think that would appear 
in the list that you have. (See p. 337.) 

Mr. Prouty. That may well be true. Thank you. 

Thank you, Mr. Chairman. 

Mr. Lerten. Mr. Chairman, I have one other point I might make in 
answer to something you asked about earlier, Mr. Prouty, and that 
was the question of soldiers being convicted of offenses which they had 
no idea were offenses. And going back to the Pierre case, which 
Mr. Adair was interested in, we found on checking, that actually the 
same offense for which she was held, is a penal offense in the State of 
Minnesota from which she came. 

Mr. Aparr. But in no other State in the 47? 

Mr. Leicu. I cannot answer as to that. I am informed that the 
same thing is true in the District of Columbia, 

Serene Ricuarps. Mrs. Kelly, are you asking Mr. Prouty to 

yield? 
’ Mrs. Ketuy. I did not know whether you were going in regular 
order or not, Mr. Chairman. 

Chairman RicHarps. The members will yield if another member 
—. something in particular to ask on the point being questioned 
about. 

Mr. Provurty. I have finished, Mr. Chairman. 

Chairman Ricuarps. Mr. LeCompte 

Mr. LeComprsr. Thank you, Mr. Chairman. 

Of course, I agree with the purpose of the resolution wholeheartedly, 
but since we have gotten into these hearings, | have had some corre- 
spondence and I have today an editorial from a leading newspaper, 
the Des Moines Register, which is an outstanding newspaper. It 
belongs to the Cowles Bros. who also have the newspapers in Minne- 
apolis, and Look magazine. I do not propose to read the entire edi- 
torial but I do want to ask a question of one of you—perhaps the 
State Department might want to answer—about a paragraph or two. 

During the World War II emergency, several countries gave the United States 
temporarily, the right to try United States soldiers charged with civilian crimes 
abroad, but this couldn’t last. Higher pay and higher living standards are 
irritating enough without extraterritorial rights in criminal law. 

Western countries used to insist on such rights in Eastern lands and this was 
a terrific grievance to Japanese, Turkish, and Chinese national pride until the 
“‘capitulations’”’ and the “‘unequal treaties’ were at last canceled many years ago. 
The United States can hardly expect that kind of special rights on a permanent 
basis anywhere today. 

The thought in this whole editorial is that any provision which would 
seem to deny to those foreign countries, or any agreement that would 
bring our servicemen and their dependents to trial under American 
law, would be a source of irritation and friction all of the time. 

Is that the philosophy of the State Department, that you would 
have trouble or constant irritation? 

Mr. Murpuy. We tried to get the maximum in this Status of Forces 
Agreement—the maximum exclusive jurisdiction that we could, and 
for the categories of offenses enumerated there, we have that exclusive 
or primary jurisdiction, and that is why we feel under present-day 
circumstances that is about the maximum we could get out of any of 
the countries with which we are in business. 
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What is said in thai editorial about capitulations, of course, provides 
the backdrop for the emotional situation that you have in the 
Japanese Parliament, on this very subject, because they did submit to a 
capitulatory system for a number of years and now their self-assertion 
is very great and any concession of jurisdiction on their part is quite 
an enormous thing. That is why we are gratified that the NATO 
Status of Forces formula is applicable to Japan. 

Mr. LeCompte. One more short paragraph: 

But once the United States yields on the principle, its allies are moderate in 
practice. They have been turning back to United States authority for trial, 70 


percent of the United States servicemen they could legally try in their own courts 
for civilian crimes, and most of the time they have been lenient with the others. 


In other words, we are getting along pretty good. Is that what it 
means to say? 

Mr. Murpuy. Yes, sir. In a very high percentage of the cases, 
they grant waivers of their jurisdiction. Once they have the prin- 
ciple established, to which they attach this great importance, they 
are very happy to cooperate and to grant waivers. 

Mr. LeCompte. This says 70 percent. 

Mr. Murpuy. That is right, 70 percent of the cases. 

Mr. LeComrere. Thank you. I have no more questions. 

Chairman Ricuarps. Mrs. Kelly. 

Mrs, Kextuy. Mr. Chairman, I would like to know if the agreement 
under discussion in regard to the civilian criminal jurisdiction of 
United States forces is the same, regardless of rank of the armed 
personnel? 

Mr. Murpuy. Oh, yes; Mrs. Kelly. There is no discrimination 
between officers and men, or as between the sexes, for that matter. 

Mrs. Keuiy. There is no difference at all? 

Mr. Murpny. Neither as to rank or color, or sex, or any other 
consideration. It is just a member of the forces and that is all. 

Mr. Pitcner. Will the gentlewoman yield? 

Mrs. Ketuy. I yield. 

Mr. Pitcuer. I think in regard to the statement there is no differ- 
ence oe sexes, that would depend entirely on the judge; would 
it not 

Mr. Murpuy. We will reserve comment. 

Mrs. Keuuiy. That is all, Mr. Chairman. 

Chairman Ricnarps. Mr. Carnahan. 

Mr. CarnaHAN. These 68 cases, are those only the cases that 
resulted in the imposition of sentences of confinement? 

General Hickman. Confinement not suspended; yes, sir. There 
were others ae same period who were sentenced to confine- 
ment, and where the confinement was suspended. There were others 
who were fined. 

I only attempted to show there, sir, those of our people who on 
the 31st of May, were in confinement in a foreign jail as a result of 
a sentence by a foreign court. 

Mr. CarnaHAan. How about the imposition of fines? What size or 
character of fine has been imposed? 

General Hickman. I have another chart that shows part of that. 
_ Chairman Ricwarps. Without objection, this chart will be placed 
in the record, too. General, will you state what that chart is for? 

(The chart referred to follows:) 
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General Hickman. This chart shows for the preceding months, 
including May 31, the exercise of criminal jurisdiction on United 
States —— personnel, service personnel, by foreign tribunals. 

The white block on the left, shows worldwide statistics, and those 
worldwide statistics include the NATO SOF countries, as well. 

For purposes of comparison, the black chart shows only NATO SOF. 

The left bar shows that during the 6-month period there were 4,458 
offenses committed worldwide, subject to foreign jurisdiction—the 
jurisdiction of foreign courts. 

During that same period, there were 2,455 offenses committed sub- 
ject to the jurisdiction of the countries in the NATO Status of Forces 
Agreement. 

aivers were obtained worldwide, of 66.2 percent. In the NATO 
countries—the NATO SOF countries—57.1 percent. 

I might digress a moment to say that the preceding period was a 
little higher, where we had 70 percent. It dropped down slightly 
during this period. 

Pending, on May 31, worldwide, 328 cases, or 7.4 percent; NATO, 
8.6 percent, or 212 cases. 

Charges during the period, dropped, were 79, or almost 2 percent, 
worldwide; NATO, about 1 percent. 

The cases tried by foreign tribunals, worldwide, during the period, 
1,258; NATO SOF countries, 914. 

Worldwide, 102, or something over 2 percent, were acquitted; NATO 
countries, 66, or almost 3 percent of those tried were acquitted. 

Fines or reprimands were imposed, worldwide, in 1,042 cases, or 
23.4 percent; in NATO, 784, or about 32 percent. 

Worldwide, 1.4 percent, and in NATO, 1.5 percent, during the 
period, were sentences to confinement, in which the confinement was 
suspended. Confinement was awarded or given—not suspended—in 
1.1 percent, both worldwide and NATO. 

. CannaHan. Now, will you give us an example of one of the 
more severe fines? The most severe fine, if you have it. 

General Hickman. There was a soldier in France fined 15,600 
francs on the 5th of February at Verdun, for a traffic offense which 
resulted in injury. 

Mr. Prouty. How much is that in terms of American dollars? 

General Hickman. Between $45 and $50. 

Mr. Murpuy. 360 francs is a dollar. 

General Hickman. A sergeant of the Army in France at Orleans; 
involuntary manslaughter, involuntary injuries in violation of French 
traffic regulations, was fined 30,000 francs for the involuntary man- 
slaughter, and 1,200 francs for the traffic violation. 

r. CarnaHAN. That is about how many American dollars? 

Mr. LeieH. One hundred. 

Mr. Carnanan. About $100? 

General Hickman. In Japan for assault and robbery, a marine was 
sentenced to a payment of a yen fine of 21,600 yen. That is on the 
basis of about 360 to 1. It is less than $100. 

Mr. Prouty. That was for assault and robbery? 

General Hickman. Assault and robbery; yes, sir. 

A traffic offense, again in Japan, negligent operation of an auto- 
mobile causing death, a fine of 50,000 yen; something over $100 and 
less than $150. 

65454—55—pt. 122 
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Mr. Proury. I should like to know what the penalties would be in 
this country for comparable offenses. 

Can any lawyer give me a general idea? 

General Hickman. Well, the robbery, of course, 5 years would be 
just a good guess. Involuntary manslaughter, perhaps 1 or 2 years. 
I would say that each one of those offenses, there, would have sub- 
jected the individual to penal servitude. 

Mr. Pitcner. In some States, is it not true that armed robbery is 
capital punishment? 

Chairman Ricuarps. That is correct. 

Mr. Gorpon. Will the gentleman yield? 

Mr. CarnaHan. I yield. 

Mr. Gorvon. Do the prisoners on good behavior get any credit as 
to their confinement? 

General Hickman. Generally, that is so. For instance, the cele- 
brated Keefe and Scaletti cases in France. They have received— 
may I read a report from our International Law Division Chief, who 
is over there and sent a report back to us about Keefe and Scaletti? 
This is under the heading of “Stripes for Good Conduct and Labor.’ 


Each man— 
these two men, Keefe and Scaletti— 


has already earned two good-conduct stripes. Each stripe indicates that their 
conduct. over a 6-month period has been good, Each expects a third stripe, 
representing a year, upon completion of his second year of confinement. 

Disciplinary action previously taken against Keefe was minor and will be com- 
pletely erased in. another 3 months. 


Mr. Gorpvon. That was in France, you say? 
General Hickman. Yes, sir. 


Mr. Provuty. For what offense were Keefe and Scaletti convicted? 

General Hickman. They were convicted of robbery at night of a 
taxi driver and given 5 years each in confinement. That was com- 
bined with assault. They left the taxi driver out on the road—he 
may have been dead for all they knew. 

Mr. CarNnaHAN. Another question if I may. 

Chairman Ricwarps. Did you want to interject something? 

Mr. Lzten. I might suggest we put this report which is dated about 
the middle of July, in the record. 

Fanta Ricuarps. I would like for you to do that, if it is avail- 

able. 

Without objection, that will be placed in the record at this point. 

(The material referred to follows:) 


Report on 2-Hour Private Interview Wirs Privates Keere snp SCALETTI, 
Prison CONFERENCE Room, PoNTEVRAULT, FrRaNcE, JuLY 13, 1955 
CONDITIONS OF CONFINEMENT 


Privates Keefe and Scaletti have confirmed the general description of their 
conditions of confinement previously reported. 


VISITS WITH PRISONERS 


The Army chaplain has visited Keefe and Scaletti monthly. They have also 
been visited monthly by the commanding officer of the nearby Army engineering 
unit. 
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STRIPES FOR GOOD CONDUCT AND LABOR 


Each man has already earned two good-conduct stripes. (Each stripe indicates 
that their conduct over a 6-month period has been good.) Each expects a third 
stripe (representing a year) upon completion of his second year of confinement. 
(Disciplinary action previously taken against Keefe was minor and will be com- 

letely erased in another 3 months.) Private Scaletti also has a worker’s stripe 
for excellent work in the prison laundry and expects to be promoted to a better 
job shortly. Private Keefe earned a worker’s stripe in his previous job from which 
he requested transfer because he had too much free time which encouraged him 
to brood. Keefe now hopes to obtain more stripes on his present job in the prison 
woodworking shop. Each stripe entitles a prisoner to privileges such as extra 
packages of cigarettes, extra letter writing, extra wine rations, etc. 

Each of the men is entitled to canteen credits equal to 25 percent of his monthly 
earnings (equivalent to approximately 750 frances or $2.15). In addition, each 
man may receive from his family for credit to his canteen account a number of 
francs equal to $6.95 per month. Keefe’s mother sends him the additional amount 
monthly. Keefe helps Scaletti out with canteen items because Scaletti’s family is 
apparently financially unable to assist him. 


PHYSICAL CONDITION 


Each of the men stated that during the first few months in prison he lost approxi- 
mately 15 pounds. Since then, however, their weight has remained static and 
at this date neither has any complaint concerning his physical condition. Each 
man has had a number of teeth extracted and dentures are now being made for 
them by the prison dentist. (Their poor dental conditions predated their cor- 
finement.) 

RECREATION 


The men spend their daily recreation time together. They attend classes in 
French three times a week. During the remainder of the free time they play 
ping-pong, walk in the courtyard, etc., and, on Sunday, they attend the prison 
movies when foreign musicals or American films are shown. 

They state that they have exhausted the prison library’s English publications, 
many of which were duplicates or of no interest to them. However, they have 
learned that 50 new English books will be ayailable by August 1, 1955, but state 
that a number of these will be of no interest to them. The Army chaplain, who 
visits them monthly, has brought them some pocket editions of English publica- 
tions. The soldiers also receive current copies of two American sports magazines. 
Further efforts are being made to obtain other English publications. 


MAIL 


The prisoners are not limited as to the amount of incoming mail and incoming 
packages of food are also permitted within general limits which have so far not 
been approached. They are generally authorized to send outgoing mail to the 
extent of one letter per week. Moreover, Keefe may send 3 additional letters 
per month because of his stripes and Scaletti may send 4 additional letters per 
month. Neither man uses his full quota. 

Keefe has complained that because censorship is done in Paris (no official at the 
prison is capable of censoring English) it sometimes takes as long as 2 week for a 
letter from the United States to reach him. However, he agreed that this was not 
too important so long as his mail was received regularly. (This matter is to be 
taken up with the proper French officials.) Scaletti has stated that he hears from 
his family from time to time. Keefe has stated that he hears from his mother 
regularly but has not heard from his wife since last February. 


GENERAL TREATMENT 


_ Neither man has any complaints concerning his treatment other than those 
listed above. At present both are somewhat perturbed, however, as a result of a 
ie rumor that there is to be no general reduction in sentences as a result of the 

astille Day (July 14) celebration, although such reductions in sentences frequently 
occurred in the past. They stated that a reduction in sentence would make them 
immediately eligible for consideration for release. However, they also stated 
that the board would, in any case, not meet to consider such action before October 
and at that time they will be eligible in any event. Thig eligibility is based upon 





330 STATUS OF FORCES AGREEMENTS 


the completion of one-half of their respective sentences. They were first confined 
in July 1953 and their 5-year sentences were later reduced to 4 years, 6 months; 
thus they will be eligible by October 1955 when they have completed 2 years, 3. 
months, in confinement. (This information has not been checked with the com- 
petent officials at this date.) 

MORALE 


Both men appeared to have excellent morale and both so stated. 


DRINKING FORESWORN 


Both men attributed their numerous court-martial trials and their present 
difficulty to drinking and now assert that they understand this and have fore- 
sworn all liquor to the extent that they do not even use their daily wine ration and 
have frequently rejected opportunities to imbibe stronger alcoholic beverages. 


DESIRE FOR ARMY CAREER 


Both men state that since being in prison they have come to realize how much 
they liked Army life and how much they would desire to be able to make it a 
career. It appeared that, while they were sincere, a major motivating factor was 
their worry concerning the possible difficulty of securing civilian jobs in view of 
their past records. 

PUBLICITY 


At the conclusion of the interview Keefe posed the direct question as to whether 
the pabiietiy which they had been receiving might not hurt them rather than help 
them with the French, even though they themselves had not inspired or authorized 
any of it. He was advised (by Colonel Levie) that any answer to his question 
would be sheer guesswork but it was to be hoped that no one would hold against 
them acts done in their name by persons over whom they obviously had no control. 

age nt rendered by Col. Howard 8S. Levie, Chief, International Affairs Divi- 
sion, Office of the Judge Advocate General, July 14, 1955.) 


General Hickman. I think the final paragraph might be interesting, 
under the heading of “Publicity.” 


He said: 


At the conclusion of the interview, Keefe posed the direct question as to whether 
the publicity which they had been receiving might not hurt them, rather than 
help them with the French, even though they themselves had not inspired or 
authorized any of it. Colonel Levie advised them that any answer would be 
sheer guesswork, but it was to be hoped that no one would hold against them 
acts done in their name by persons over whom they obviously had no control. 


Mr. CarnaHan. I wanted to ask for one further comment: If we 
could have some comment on what knowledge or reports you may 
have, of any physical tortures that have been inflicted on military 
personnel in preliminary hearings. 

Mr. LeicH. We have had no such report as that, at any time. 

I have a statement which Governor Brucker had prepared and had 
intended to make yesterday but the opportunity didn’t come up and 
he has asked me to read it, today. It is in response to Congressman 
Fulton’s question: 

Department of Defense statistics show that of the 68 persons serving posttrial 
confinement as of May 31, 1955, none had been sentenced to solitary confinement, 
4 had been sentenced to hard labor, and the balance had been sentenced to simple 
confinement. To date the Department of Defense has received no report from its 
overseas commanders, who are charged with the responsibility of monthly inspec- 
tions of foreign penal institutions where United States personnel are incarcerated, 
of any American serviceman having been placed in solitary confinement for any 
reason—disciplinary or otherwise— 
which covers part of the question you had asked, and I would like to 
put that in the record. 

Chairman Ricuarps. Without objection it is so ordered. 

(The statement also appears on p. 234.) 
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Mr. CarnaHAN. Then the answer to my question is that you have 
no knowledge or no reports of any physical tortures having been 
inflicted on American military personnel in preliminary hearings? 

Mr. Leien. That is correct. And I might say in most cases the 
United States investigating authorities work hand in hand with the 
local authorities in investigating a crime. 

Mr. CarnaHAN. Do you mean then if somebody is picked up, he 
can refuse to make any statements until he has a chance to have assist- 
ance? 

Mr. Leicu. I couldn’t answer that. I merely meant to show that 
we would have American representatives participating in the investi- 
gatory phase and we think if any such thing had arisen we would know 
about it, or we would be advised. 

Mr. CarnaHAN. Do you have any knowledge of what happens to 
the individual from the time he is picked up until the authorities 
know about it and come in on the case? 

Mr. Lercxu. Under the treaty the authorities who detain him are to 
notify the American aythorities at once and from that stage on we are 
in constant touch with the case. I think it is fair to conclude that we 
do, almost from the very beginning of custody, know exactly how the 
matter is handled, and this is a further reason for saying that I think 
if there had been any such instances, we would have heard about 
them. 

Mr. CarnaHAN. Have you had any complaints from service per- 
sonnel that they were mistreated? 

Mr. Lerex. No, sir; we have had no such complaint. 

Mr. CarnaHan. That is all. 

Chairman Ricuarps. Mr. Gordon, let me make a statement to the 
committee and then I will call on you. 

I would like to state for the information of the committee and others 
interested that we will go over with these hearings until next Tuesday 
morning after we adjourn this morning, as the committee has other 
business for the weekend. There are some reports and subcommittee 
meetings that have to be finished if we are to act on certain pending 
matters in this session. 

I would also like to state that if anyone here knows of anyone who 
wishes to appear and testify on any phase of the subject dealt with 
by the resolution under consideration, I wish they would let the 
clerk know about it and we will try to arrange for it next week some- 
time. This is not an ex parte hearing. We are interested in bringing 
out all the facts. 

Now, particularly Members of Congress, I wish if they want to be 
heard—a good many of them have been heard—if they have any 
cases that they want investigated or questions they would like to 
have put to these gentlemen, I wish they would let us know. 

Mr. Adair, you wanted to say something on that? 

Mr. Aparr. Yes, sir, on that point, Mr. Chairman, would it be 
appropriate for Mr, Bow to reappear before this committee to make 
some comments in rebuttal? 

Chairman Ricwarps. Yes. 

Mr. Aparr. If so, I ask the consent of the committee that that 
might be done. 

Chairman Ricnarps. I think that would be entirely appropriate. 

Mr. Fuuron. I so move. 
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(The statement referred to appears on p. 393.) 

Chairman Ricwarps. After the meeting this morning I wish the 
committee would stay here for an executive session because I have 
some confidential information which I would like to give them. 

Now, go right ahead, Mr. Gordon. 

Mr. Gorpon. Mr. Chairman, the question that I had in mind was 
answered so I don’t have any questions. 

Mr. Hays, have you any questions? : 

Mr. Hays of Arkansas. Mr. Chairman, I would like to ask for 
information on the Turkish incident when some of our men there 
were charged with disrespect for the Turkish flag. 

Mr. Murpuy. They were acquitted, sir. The court acquitted them. 

Mr. Hays of Arkansas. Do you recall how long they were held in 
custody before finally acquitted? 

Mr. Murupy. I do not know. 

Mr. Leicu. We have that information. 

Mr. Hays of Arkansas. I don’t want to take the time. 

Chairman Ricwarps. Well, let’s get that information. 

Mr. Hays of Arkansas. Thank you, Mr. Chairman. 

The figures in the chart, the worldwide figures are inclusive—they 
embrace the figures for the NATO SOF, do they not? 

General Hickman. The black is that; yes. 

Mr. Hays of Arkansas. The white all the way through includes the 
other figure? 

General Hickman. Yes, sir. 

I could sort of ad lib from my memory about the Turkish flag case. 

Chairman Ricuarps. I would appreciate your doing so, General. 

General Hickman. My recollection is that the Turkish flag case is 
one of those instances where we got a speedier trial than we wanted, 
to begin with. The alleged insult to the Turkish flag and the tramp- 
ling upon it by four airmen took place one day and the following day 
the trial commenced. Of course, that wasn’t too complicated a 
question and perhaps it was reasonable for the trial to begin the 
following day. 

Then, there were a number of continuance sessions following the 
institution of the trial, some on behalf of the prosecution, and some at 
the request of the airmen or their counsel. There were postponements 
of the trial that lasted perhaps for a month, on 2 or 3 occasions. There 
was some inflammatory propaganda out, I guess around Izmer, where 
the offense had taken place allegedly, so that the State Department 
people there, the diplomatic representatives, in consultation with the 
service personnel on the spot, arranged with the Turkish officials to 
get a change of venue so that the trial was transferred—the site of 
the trial was transferred from Izmer to Ankara and thereafter a few 
more delays, largely at the request of the defendants but also because 
of the situation in the Turkish judicial system wherein they bite off a 
little bit of a case at a time—they call all the witnesses in, they hear 
as many as they can until they adjourn that day and then perhaps 
they will adjourn for 2 weeks. At any rate, the men were finally 
acquitted. There was delay. It was not all at the instance of the 
defendant nor of the prosecution. 





STATUS OF FORCES AGREEMENTS 333 


Mr. Hays of Arkansas. Thank you very much, General. 
Do you know whether they were confined during this period of 


delay? 

Mr. Se.tpeNn. Will the gentleman yield? 

Mr. Hays of Arkansas. Yes. 

Mr. Sextpen. In the cases the Army briefed for me, all of which I 
placed in the record + Sas stem, £ the case to which you referred is among 
them. Of course, I wasn’t given all of the details. However, the 
four men were named and it states that they, “were confined by 
Turkish authorities from the 30th of October, 1954, to the 15th of 
December, 1954, on which date they were released on bail. The 
accused were acquitted by a Turkish court of the offense of trampling 
upon and tearing the Purkish flag on June 9, 1955, after several 
continuances had been granted at the request of United States au- 
thorities and the defendants. 

General Hickman. They were initially in confinement and then the 
commanding officer posted the bond out of his own pocket and they 
were released to the military authorities during the rest of the trial. 

Mr. Hays of Arkansas. So they were not in jail during the entire 
period from October to December? 

Mr. Setpen. According to this brief I was given they were in jail 
during that period of time. 

General Hickman. I think they were during that period. 

Mr. Seven. The 30th of October to the 15th of December is the 
period to which I refer—— 

Mr. Gorpon. Will the gentleman yield? 

Mr. Hays of Arkansas. Yes. 

Mr. Gorpvon. What did our military courts do with the boys? 

General Hickman. What will they do? 

Mr. Gorpon. Yes. 

General Hickman. Nothing. They were acquitted in the Turkish 
court. 

Mrs. Cuurcu. Mr. Chairman, I just wish to state to the committee 
that yesterday afternoon I took a couple of hours of quiet time to 
study, in detailed fashion, the treaties and agreements which the 
Department was good enough to send up here, classified ‘‘secret.” I 
found it a most enlightening experience and I would recommend to 
every member of the committee that they take time to follow the 
same course. 

_Chairman Ricnarps. Thank you. I think that is a good sugges- 
tion. 

Mr. Hays, did you finish? 

Mr. Hays of Arkansas. Yes; thank you, Mr. Chairman. 

Chairman Ricuarps. Mrs. Bolton. 

Mrs. Botron. I have no questions. 

Chairman Ricwarps. Mr. Fulton. 

Mr. Fuuron. On the particular point of the confinement of these 
United States servicemen who were arrested and held by the Turkish 
Government, why did it take so long to post the bond? That would 
be unusual in an American jurisdiction. 
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General Hickman. We have no funds for that and the commanding 
officer took it out of his own pocket. I suppose it took him that long 
to get the money, Army officers being notoriously: {[Laughter. 

Mr. Fuuron. I take that as an inference that there might a 
future pay raise. 

The fact of confinement brings up two inferences, either (1) that the 
Turkish Government delayed in the procedures permitting bond 
to be supplied, or (2) it took some time for the United States officials 
to raise the bond. 

Under those circumstances, evidently, you would say then the 
Turkish Government made no delay whatever and permitted the 
release upon the bond being supplied? 

Mr. Leteu. Exactly. 

General Hickman. I would guess that is so; yes. 

Mr. Futon. Will you put in the record that Mr. Leigh says 
‘“‘exactly.”” I would like to take that above a guess. 

If the United States officers abroad had authority to use post 
funds, or Government funds of some kind to put up bonds and pay 
for necessary expenses, they could act more expeditiously and protect 
rights of United States servicemen who were simply accused and are 
innocent until proved guilty. Is that not right? 

General Hickman. Yes, sir. 

Mr. Lerten. And that is in the proposal which Governor Brucker 
mentioned. 

Mr. Futton. In total amount, what amount would that authori- 
zation require for a year? Or it could be set up as a revolving fund. 
What would be necessary in United States funds to give proper pro- 
tection for the supplying of bonds promptly to United States service- 


men abroad who are accused and are unable to provide bail, them- 
selves. 


General Hickman. I would goat a half million dollars. 


Mr. Lerau. May I answer that, Mr. Congressman? 

Mr. Futtron. Would you rephrase that, that it is your estimate, 
rather than a guess? Would you please restate that for us, because 
I wouldn’t want only a guess in the record. 

What is your estimate? 

Genera) Hickman. A half million dollars would be my estimate. 

Mr. Lerexn. I want to say that our comptroller people asked us 
exactly that question when we were trying to move out of the Pentagon 
this legislative proposal. After they had studied the matter they came 
to the conclusion that the costs for the whole of this legislative pro- 
posal which included counsel fees as well as court costs, bail, and a 
number of other things, could all be absorbed within the existin 
appropriations made for personnel, and so they did not think it wield 
amount to a much. I think if anything, General Hickman’s 
estimate is on the high side. 

Mr. Fuuron. So at the present the recommendation then is that 
there be no specific fund or authorization provided separate and apart 
from ordinary personnel funds for this particular purpose of providing 
bail and matters of that kind. 

Mr. Lerexn. That is correct. 

Mr. Futron. Could I ask one further point: Could the United 
States Government likewise supply medical and dental care, as well 
as proper food rations so that the United States serviceman confined 
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abroad would be guaranteed at least the minimum he would get in the 
United States service while he is in a foreign prison? 

Mr. Lutex. We are doing that as to dental care in Japan, as you 
may recall. I don’t, think there is any problem of funds, is there, 
General, as to that? It is a question of making local arrangements 
with the prison authorities to do it. 

Mr. Furtron. Why in some instances do the United States forces 
have people attending the trial of United States servicemen abroad 
representing the United States forces when they are not learned in the 
law? 

Mr. Lures. I think that we have—— 

Mr. Fuuron. Why is there not in all cases, a representative who is a 
lawyer or learned in law? 

Mr. Leicu. We try to do that in every case where it is possible. 

Mr. Fuuton. Isn’t it possible to have a JAG officer go to whatever 
station it is necessary, to represent the young man in the United 
States forces abroad while he is under attack in a court where he can’t 
even speak the language? 

Mr. LeieH. Well, we are sure that he has the lawyer in the first 
place. The observer’s function is somewhat different from the lawyer, 
but as I say the current instruction is that the observer also be a 
lawyer wherever possible. We did not want to bind the overseas 
commands until we had heard from them, as to whether they could 
actually find enough manpower to do this. You see, this includes 
traffic offenses, as well. It could become quite an administrative 
burden, but it is our intention to do that. 

Mr. Fuuton. Above the ordinary police case in the field of both 
misdemeanors and felonies, would it not be possible as a practical 
matter for the Judge Advocate General’s Department to have a 
representative within its manpower resources, appear at the trial of 
each United States serviceman abroad? 

Mr. Leien. Let me consult with General Hickman on that. 

Mr. Fuutron. For misdemeanors and felonies. 

Mr. Letra. Excluding the traffic offenses? 

Mr. Fuuron. That is right. 

General Hickman. I can’t speak for the Navy and the Air Force. 
Certainly we can in the Army. 

Mr. Fuuiton. Would you have the services supply that, with the 
chairman’s permission, for the record. I think a representative of 
the United States forces learned in the law should be supplied in every 
case of a misdemeanor, or felony where trial is held of a United States 
servicemen in a foreign court. 

Mr. Lerex. We will undertake to get that. 

Chairman Ricuarps. If you can get that statement we will place 
it in the record at this point. 

(The Department of Defense subsequently confirmed that each of 
the other two services could also provide legally trained observers in 
every such case.) 

Mr. Fuuron. The other point is this. Where servicemen have 
claimed—probably through relatives—that they have not been 
visited either prior to trial, or in their imprisonment after trial, is there 
anyway that you can come up with a statement of the small number of 
men who are United States prisoners abroad, to show affirmatively 
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that the visitation has taken place? I think that you should generally 
meet that particular rumor, or indirect allegation. 

Mr. Letcu. Mr. Fulton, the only case we had heard of was the 
Keefe case and we did check on that and place in the record just 
before you came, a report. 

Mr. Fuuron. I mean generally to meet the issue, rather than 
specifically in one case alone. 

Mr. Lerten. In other words, have the officer who visits the prison 
report that he went there. 

Mr. Futton. We have a certain small number of United States 
servicemen who have been convicted in courts abroad and are now in 
prison. I would like an affirmative, general statement of the number 
of visitations per case which can be easily supplied, rather than just 
on the particular case where there is complaint. We do hear rumors 
through relatives and outside individuals that that visitation and 
service is not being done, so I think that that is incumbent upon the 
departments generally to come up with a general refutation and 
affirmative evidence of their meeting their duty in this regard. 

Chairman Ricwarps. Will you get that up and present a statement? 

Mr. Lereu. Yes, sir; we will do that in addition to putting in the 
record, which we are already doing (see p. 235), the regulation which 
requires such visitation. 

(The information requested is as follows:) 

Field commanders have been asked to report on compliance with the regulation 
and a further statement will be furnished. In the meantime. it may be said that 
the records available to the Department of Defense indicate that all United 
States military personnel confined in foreign penal institutions pursuant to the 
sentence of foreign courts (with the exception of those imprisoned in the United 
Kingdom, the mang for which has not yet been received) as of July 22, 1955, 
have been visited at least once a month by United States military authorities. 
(See also p. 385.) 

Mr. Fuuron. With regard to the Keefe and Scaletti case, is it a 
fact that those two young men both pleaded guilty in the French 
court? . 

Mr. Leieu. Yes, sir; that is true. 

Mr. Futron. Do the Departments—that is either the Defense 
Department or the Attorney General’s Department, or the State 
Department—consider the sentence of 5 years imprisonment, later 
reduced to 4% years, in the case of Keefe and Scaletti, an unreasonable 
imprisonment by the French court under the circumstances of the 
facts brought out? 

Mr. Rankin. The Department of Justice does not. 

Mr. Lerex. We certeinly concur in that. 

Mr. Futtron. How about you, Mr. Murphy, for the State Depart- 
ment? 

Mr. Murpuy. We concur. 

Mr. Futron. So there is no official position by any one of the 
Departments of this Government involved, that there has been a 
miscarriage of justice through the sentence in either one of the cases 
of the United States servicemen, Scaletti or Keefe? 

Mr. Leien. That is correct. 

Mr. Rankin. That is correct. 

Mr. Futon. And it is correct with the State Department? 

Mr. Mourpny. Yes, sir. 

Mr. Futton. Thank you very much. 
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Chairman Ricwarps. Mr. Adair. 

Mr. Provuty. Will the gentleman yield? 

Mr. Aparr. I yield. 

Mr. Provuty. I should like to know if information relating to the 
number of personnel confined in foreign penal institutions as of May 
31, this year, together with their offenses and sentences, has been 
placed in the record. 

Mr. Lereu. No, Mr. Chairman, it has not. We have some doubt 
as to whether we should release a whole list of names. 

Mr. Provuty. Mr. Chairman, I don’t think it is important to have 
the names and the addresses of the individuals involved in the record 
but I have talked with 2 or 3 of my lawyer friends on the committee 
and they think it is most important that the general breakdown of 
these cases be made a part of the record. 

Chairman Ricuarps. Would you object to putting in the general 
breakdown without the names? 

Mr. Leicu. We wouldn’t at all, sir. We would like to have that 
done. 

Chairman Ricwarps. Without objection that statement will be 
placed in the record. 

(The information requested follows:) 


United States personnel subject to United States military law confined in foreign penal 
enstitutions as of May 31, 1956 


(Total personnel of all services confined worldwide as of May 31, 1955, 71) 





Name, rank, and Offense of which found 


i Date and place of post-trial con- 
Serial No. guilty 


Sentence finement 





CANADA ! 


Air Force: 
Larceny of car and robbery - May 29, 1954, New Westminister, 
British Columbia.? 

Do.2 

Do.? 

Do.? 


5 years reduced to | Oct. 27, 1953, Fontevrault (Maine- 
41% years. et-Loire). 

do ——— EE Do. 

Passing worthless checks | 8 months and 50,000- | (Pretrial, Feb. 21, 1955, Nancy, 

(2 charges). franc fine. France.) 


Involuntary injuries, neg- | 6 months and 61,200- | Dec. 16, 1954, Ecrouves Prison, 
ligent homicide, hit- franc fine. Toul, France. 
and-run driving and 
public drunkenness. 


Robbery causing injuries_ Jan. 11, 1955, Fuchu Prison. 
Robbery with injuries Oct. 6, 1954, Fuchu Prison. 
Housebreaking and at- Mar, 3, 1955, Fuchu Prison. 

tempted rape with in- 


Robbery and murder On or about Aug. 28, 1954, 
Fuchu Prison. 











! Total number of personnel confined in Canada as of May 31, 1955, 4. 


? Released during week of July 3-9, 1955. 

§ Total number of all personnel confined in France as of May 31, 1955, 4. 

‘ Total number of Army personnel confined in France as of May 31, 1955, 3. 

5 Total number of Air Force personne) confined in France as of May 31, 1955, 1. 
* Total number of all personne! confined in Japan as of May 31, 1955, 49. 


? Total number of Army personnel confined in Japan as of May 31, 1955, 29. 
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United States personnel subject to United States military law confined in foreign penal 
institutions as of May 31, 1955—Continued 





Name, rank, and 
Serial No. 


Offense of which found 
guilty 


Sentence 


Date and place of post-trial con- 
finement 





JAPAN—Continued 
Army—Continued 


Attempted robbery -. 
Robbery 


3 Negligent homicide 


Negligent operation of 
automobile resulting in 
severe injuries to 4 per- 


sons. 
Robbery with injuries 
Robbery, obstructirg jus- 
tice, and violation of 
firearms ordinance. 
Armed robbery 


Robbery with injuries... .. 
Robbery and murder 
Robbery and robbery and 


attempted murder. 
(2 charges) 


bery 
Rape resulting in injury, 
and robbery. 
Assault and robbery - --.--- 


resulting in 
tel 


one 
Seema and battery and 
a 





§ Released to United States custody pending a: 


* Total number of Nav 





34 to 4 years 
346 years 


years 
3 to 5 — 


332 yea 


. years at hard labor. 





Mar. 11, 1 Fuchu Prison. 

Jan. 7, 1955, chu Prison. 

May 9, 1955, Fuchu Prison. 

On or about Aug. 7, 1954, Fuchu 
Prison. 


Feb. 13, 1955, Fuchu Prison. 

May 11, 1955, Fuchu Prison. 

Mar. 11, 1955, Fuchu Prison. 

Nov. 26, 1954, Fuchu Prison. 

Mar. 4, ‘1955, ‘Fuchu Prison. 

On or about "Dec. 13, 1954, Fuchu 
Prison. 

Apr. 21, 1955, Fuchu Prison. 

Nov. 26, 1954, Fuchu Prison. 

Apr. 15, 1955, Fuchu Prison. 

On or about ! Apr. 11, 1955, Fuchu 
Prison. 


Oct. 6, 1954, Fuchu Prison. 
On or about Jan. 12, 1955, Fuchu 
Prison. 


May 11, 1955, now in Fuchu 
Prison. 

a cnn or about Aug. 7, 1954, Fuchu 

On or shout Aug. 28, 1954, Fuchu 
Priso 


n. 
On or about Mar. 24, 1955, Fuchu 
Prison. 


On or about Oct. 25, 1954, Fuchu 
Prison. 


Feb. 28, 1955, Fuchu Prison. 
Jan. 7, 1955, now in Fuchu 


Prison. 
On or about Mar. 6, 1954, Fuchu 
Prison. 
Do. 
On or about Jan. 17, 1955, Fuchu 
Prison.’ 


June 19, 1954, Fuchu Prison. 
May 11, 1955, Fuchu Prison. 
Jan. 25, 1955, Fuchu Prison. 
June 19, 1954, Fuchu Prison. 
Apr. 15, 1955, Fuchu Prison. 


May 11, 1955, Fuchu Prison. 

On or about Jan. 17, 1955, Fuchu 
Prison.$ 

Apr. 15, 1955, Fuchu Prison. 

On or about Jan. 17, 1955, Fuchu 
Prison.’ 

eae 1955, Fuchu Prison. 

0. 


Do. 
Oct. — 1954, Fuchu Prison. 


0. 
Jan. 18, 1955, Fuchu Prison. 
May 26, 1954, Fuchu Prison. 


ese 18, 1954, Fuchu Prison. 
May 26, 1954, Fuchu Prison. 


Oct. 23, 1954, Fuchu Prison. 


ppeal. 
Ssaseemehgiemined ae tenem neat hie 
orce personne] confined in Japan as 


31, 1955, 12. 


1 Total number of Air May 3, | 1955, 8. 
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United States personnel subject to United States military law confined in foreign penal 
institutions as of May 31, 1955—Continued 





Name, rank, and Offense of which found 
Serial guilty 


No Sentence Date and place of post-trial con- 


finement 





UNITED KINGDOM "! 


y:3 
aia Felonious assault with a | 18 months_..____.__-| On or about Dec. 10, 1954. 
knife with intent to in- 
flict grievous bodily 
harm. 


ir Force: 
sd Assault with intent to rob. Feb. 8, 1955, Her Majesty’s 
Pen, Norwich, England. 
0. 


Do. 

Jan. 24, 1955, Maidstone, Kent, 
England. 

On or about Nov. 26, 1954, .Can- 
terbury Prison, Kent, Eng- 
land. 

Robbery with personal in- .-----| Apr. 19, 1955, Her Majesty’s 
jury. Prison, Wormwood Scrubs, 

England. 

Attempted rape —_ On or about Nov. 26, 1954, Can- 

"ae Prison, Kent, Eng- 

ana, 

— violations and as- Apr 20, 1955, England. 
sault. 

Manslaughter year. May 27, 1955, England. 

do y Feb. 3, 1955, Her Majesty’s 
Prison, Norwich, England. 

Apr. 29, 1955, Her Majesty’s 
Prison Wormwood Scrubs, 
England. 

Assault and rape y On or about Nov. 8, 1954, Walton 

Prison, Liverpool, England. 

9 traffic violations 6 months.......-- ...| Feb. 18, 1955, Her Majesty’s 

Prison, Lincoln, England. 

















!! Total number of all personnel confined in the United Kingdom as of May 31, 1955, 14. 
2 Total number of army personnel confined in the United Kingdom as of May 31, 1955, 1. 
13 Total number of Air Force Personnel confined in the United Kingdom as of May 31, 1955, 13. 


CASE REPORTED FOR FIRST TIME JULY 13, 1955, AND NOT REFLECTED IN 
PRECEDING FIGURES COMPLETED ON JULY 9, 1955 





HONG KONG 
Air force: 


drugs. not indicated, probably Hong 


Kong). 


Possession and import of | 12 months....--.--- | On or about Mar. 23, 1955 (place 





Chairman Ricwarps. Mr. Adair. 

Mr. Apatr. Mr. Chairman, I would like to come back, Mr. Sec- 
retary, and General Hickman, to a point we were getting into when 
I had the floor under the 5-minute rule, and that was the general 
discussion as to the research and the study that had been made by 
and between the Departments of Defense and State prior to negotia- 
tions of these treaties—and I suppose it ought to be said in that con- 
nection that we would go beyond the Status of Forces Treaty and 
into these other arrangements, whatever they are, to which reference 
has been made. 

Now, Mr. Secretary, you had said something at that time—and let 
me say, Mr, Chairman, that I have the greatest admiration for the 
Secretary. I know of his tremendous record in North Africa and else- 
where, and I know of the capabilities that he has. 
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_ We were saying according to the record of those hearings something 
like this: 

Mr. Aparr. Let me leave that point and ask Governor Brucker if prior to the 
negotiation of these treaties, there was complete liaison, to the best of your 
knowledge, between the Departments of State and Defense, and a preliminary 
study was made of the possible effects of this treaty. 

The chairman then intervened and said Mr. Brucker wasn’t here 
at the time and we went on down and later I came back again and 
said: 

Mr. Chairman, I will come back to that question a little later, and my question 
is, was there complete prior liaison and understanding between the Departments 
of Defense and State before these treaties were entered into? 

Mr. Murphy said: 

I think on that we can give a categorical and positive answer; yes, sir. 


I now make reference to the hearings before the Senate Armed 
Services Subcommittee, General, and your testimony there, and read 
a part of it— 
pursuant to the provisions of Senate resolution of July 15, 1953, giving advice 
and consent to the ratification of the NATO Status of Forces Agreement, the 
Commander in Chief, European Command, was directed on August 21, 1953, to 
undertake a general examination of the criminal and procedural laws of each 
NATO country, and a comparison thereof, with the constitutional procedural 
safeguards and elements of a fair trial in the United States. Principal emphasis 
was to be placed on those safeguards which were of such a fundamental nature as 
to be guaranteed by the Constitution of the United States in all civil and criminal 
proceedings in the United States. 

Now, my question obviously is this: If there was this preliminary 
study, this complete liaison prior to entering into these agreements, 
why was it necessary for the Commander in Chief of the European 
Command, on August 21, 1953, to direct that a general examination 
of the criminal and procedural laws of the NATO countries be made? 

Mr. Murpuy. Mr. Chairman, I do not have firsthand knowledge 
to answer the question. 

Mr. Aparr. General Hickman made the statement. 

Mr. Murpary. I think it was done in response to a Senate resolution 
requesting it. 

Mr. Lerau. Yes, sir; that is quite correct. 

Mr. Aparr. The Senate resolution of July 15. 

Mr. Murpuy. That second study was undertaken in response to 
that resolution. 

Mr. Apatr. Why was not that information available at that time, 
if the studies had been made before? Why was it then necessary to 
to study the criminal and procedural laws of these nations? 

The thing that concerns me is that I fear a complete examination of 
those things was not made before. If it had been made before, 
why couldn’t the general just then say to the Senate committee, 
“Well, here are the data. We have the information.” 

General Hickman. At that point I was trying to explain what the 
Defense Department had done in implementing the Senate resolution. 
The Senate resolution calls for the commander in the field to take 
certain action. That commander, in order to take that action, must 
determine for himself, and under the confines of the particular case 
whether or not the rights of the individual are being violated an 
whether or not it would require a report back to the Senate by the 
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overseas commander concerned, so the Senate put the responsibility, 
in essence, upon the overseas commander, to take the necessary action. 
So even though an exhaustive study had been made by the Department 
of Defense in conjunction with the State Department, at the time, I 
think this implementing action would have still been required. 

Mr. Apatr. Then, what you are saying is that the same thing was 
being done over a second time. 

General Hickman. No, sir; 1 am not, because I was not here and 
I don’t know what was done at the time in connection with the 
coordination between Defense Department and State Department. 
I imagine State Department personnel here could tell you that. 

Mr. Aparr. Mr. Chairman, I don’t want to belabor the point but 
it does seem to me to be very important. Why was it necessary—and 
I am still not satisfied in my own mind—why was it necessary at that 
late date—and I believe this treaty, the Status of Forces Treaty was 
ratified in June or July 1953, prior to this date—why was it necessary 
then, either to make initial, or to remake this study of the general 
examination of the criminal and procedural laws of each NATO 
country? 

It seems to me that that information ought to have been fully and 
completely available, or else the action was taken without a sufficient 
basis of fact. 

Chairman Ricnarps. I don’t think Defense would be required to 
answer that. 

The question the gentleman asked borders on policy. He raises the 
point as to why before the treaty came to the executive department 
this information wasn’t fully developed? Isn’t that what the gentle- 
man asked? 

Mr. Aparr. Youareright. Why wasn’t the study completed before 
the treaty was proposed? 

Chairman Ricuarps, Now, the Secretary wasn’t here at that time, 
isn’t that right? 

Mr. Murpny. That is right. 

Chairman Ricuarps. You are not personally responsible for that, 
Mr. Secretary, but you are speaking for the State Department and if 
you can answer the question, go ahead. 

Mr. Murpuy. My thought would be, Mr. Chairman, that we might, 
have been satisfied with the study that was made, and our defense 
associates satisfied with it, but that might be a matter of personal 
judgment, and apparently in the opinion of the Senate, the study 
should have been more exhaustive. 

We had apparently at that time, acquired sufficient knowledge to 
convince us that the system of jurisprudence that we were dealing 
with in those several countries was such that we could accept the 
provisions of the treaty. 

Now, the fact that a supplemental and more exhaustive investiga- 
tion was directed later on would not seem to me to be a reflection on 
the initial undertaking. 

Chairman Ricnarps. Even if you thought the study that you had 
made was an adequate base for your conclusions, the request of the 
Senate for additional study was enough for you to comply with it. 

Mr. Apair. Then my further thought is, if a study complete 
enough upon which to base this, which I believe to be a departure 
from our previous policy with respect to servicemen overseas, had 
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em made, that information ought to have been immediately avail- 
able. 

I am not trying to ask harassing questions, but I am fundamentally 
concerned about the research made prior to this act. 

Chairman Ricuarps. What you say seems to be basically a criti- 
cism of the other body. Evidently, the other body thought they had 
sufficient information upon which to act. I do not know about that. 

Mrs. Ketuy. Will the gentleman yield? 

Mr. Aparr. I yield. 

Mrs. Ketty. Why do you not request the data presented to the 
other body by the administration as to the establishment or accept- 
ance of this treaty? 

Mr. Aparr. You refer to the data prior to the ratification of the 
treaty? 

Mrs. Ketiy. Yes. There should be a report, or material presented 
in defense of the treaty. 

Mr. Aparr. Could the Secretary tell us if that would be included 
in the record of the hearings over there? 

Mr. Murpuy. I am informed that the Senate had full information 
on the subject and appeared to be satisfied with it at the time it 
gave its consent to the ratification. 

Mr. Aparr. Is there further information along the line of that 
referred to by Mrs. Kelly, that would be available, Mr. Secretary? 

Mr. Futron. Mr. Chairman, I do not believe we should ask for 
the justification to the other body, as such. I think that is beyond 
the prerogatives of a committee of the lower house. 

rs. Ketty. My i mame was not requesting data from the other 
body. It was asking the executive branch to present fully what they 
presented to the other body. 

Mr. Murpxry. So far as Phiow, Mr. Chairman, it is all contained 
in the Senate hearings which have been published. 

Mrs. Ketty. The executive sessions, too? 

Mr. Aparr. If that is the answer to the question, I would say 
that would suffice, if it is all contained in the hearings. 

Chairman Ricuarps. The Secretary is trying to indicate that he 
is not telling the Senate they were acting upon misinformation or 
upon lack of information on the subject. 

Mr. Apatr. Mr. Chairman, I agree with that. 

Mr. Fuuton. Does the gentleman not think he should check with 
his own Senators from Indiana to see whether they had sufficient 
information upon which to base judgment and to vote? 

Mr. Aparr. I propose to do more than that. 

I yield to Mr. Burleson. 

r. Burteson. Although it may not be entirely germane, I would 
rather take my chances of being tried in any NATO country for a 
criminal offense than to have been tried under our own Prussian-type 
of outmoded military laws prior to 1947 or 1948. Anyone who was 
familiar with our system of military justice procedures and with the 
articles governing the Navy—which I think the gentleman from 
Indiana was familiar 

Mr. Aparr. Objectively. 

Mr. Burueson. Objectively, of course—I do not think the laws of 
these countries could be more intolerable than military law during 
the war. They have been changed with considerable improvement 
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but remain inte oy Now, however, I understand the Defense 
Department may be recommending that we return to some of those 
laws. I predicate the remarks to say that I hope they will not insist 
that we return to such a system but rather that we make greater 
improvements in the same direction. 

Mr. Rapwan. To that, I say ‘‘Amen.” 

Mr. Rankin. Mr. Chairman, I would like to contribute to this one 
question. 

Chairman Ricnarps. Let us let the executive department contri- 
bute. 

Mr. Rankxrn. In order that the record will be clear on some of the 
work that was done by the executive departments to make certain 
that our Armed Forces were adequately protected under these 
treaties, I would like to have the record show that the Attorney 
General, who knew nothing about this treaty, it having been 
nezotiated prior to the time the present Attorney General came into 
office, was asked if he would testify in the hearings, and upon that 
request being made he instructed me to see that we had a very care- 
fully documented examination of the law, both international and 
domestic, to determine whether or not the treaty did adequately 
protect the interests of the servicemen of this country. And we put 
a man, under my direction, at work for a period of 90 days on nothing 
else but to search out all the law that we could find in regard to 
decisions concerning the rights that such men would have under 
the laws of those countries, and whether the claim of Colonel King 
in his article regarding exclusive jurisdiction could be sustained 
and justified, the Attorney General feeling that he could not come 
before the Senate and testify in support of this treaty, althougb it had 
been nezotiated by work between the Defense Department and the 
State Department, unless he was satisfied that the position taken by 
Colonel King, could not be maintained under the law. 

We examined every authority we could find. We examined the 
original text, the French, Italian, and all of the various law, body of 
law, of the countries involved in the NATO agreements, and I then 
reviewed it all and we came to the conclusion, as our paper on the 
agreements presented to the Senate hearings which I referred to here 
demonstrates, that Colonel King’s position could not be maintained, 
either under the decisions or under the practice, and that this treaty 
was better than anything that our men could obtain under the law 
without such a treaty. We did not pass upon whether anything 
better could be obtained because we did not think that was a proper 
function of the Department of Justice. 

Mr. Aparr. That was not a function of your office? 

Mr. Rankin. That is right. 

Mr. Aparr. I should like to go back to the beginning of this treaty, 
or, let me say “these” treaties, and I am cosas of the Status of 
Forces Treaty and the other treaties and arrangements which go 
with it, and which we have spoken of collectively, here—and if any 
question I ask ought to be in executive session, please say so. 

Was a demand made by any foreign power for such a treaty, 
prior to our initiating the action in this country? 

Mr. Murpny. Mr. Chairman, I do not know whether any specific 
demand was made, but the negotiations that had occurred among the 
European powers themselves, under the Western European Union, 

65454—55—pt. 128 
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and under the Brussels Pact, I think, provided the framework for this 
thing in the beginning. 

Mr. Apatr. Let me say to the Secretary that I am not aware that 
any foreign power did make such a request, and if there were such, 
I think it would be helpful to us. 

My next question along that line—— 

Mr. Fuuton. Could I ask the import of that question? Why 
would it have a bearing on the constitutional rights of American 
citizens? 

Mr. Apatr. Because I think this whole thing is a departure from 
our previous position with respect to the protection of our men in 
uniform in foreign countries. I think we are dealing here with a 
novel question, Mr. Fulton. I think it ought to be explored on the 
basis that we are in the early stages of a new approach to a problem. 

Mr. Fuuron. Will the gentleman yield there? 

Mr. Aparr. I yield. 

Mr. Fuuitron. When the foreign country by agreement is going to 
give up rights that it claims it had, would it not be unusual for the 
foreign country to demand of the United States that it then have less 
rights to try servicemen in its jurisdiction than it already had without 
a treaty? 

Mr. Aparr. I think perhaps you missed the point of my position. 

Mr. Futon. Ido. That is why I am asking. 

Mr. Apatr. Heretofore, our servicemen have been stationed within 
foreign countries, without such treaties. 

Mr. Fuutron. And with less rights than the servicemen have now 
in peacetime. 

Mr. Aparr. With that, I do not agree. No. I do not agree with 
that, at all. 

Mr. Rapwan. Will the gentleman yield for a question? 

Mr. Aparr. Let me finish, here. 

I think we are exploring a new field of international law, perhaps, 
and therefore I think we ought to know its background. 

Now, I will yield to Mr. at 

Mr. Rapwan. I think we are losing sight of the fact, here, just in 
this little discussion, that without the Status of Forces Agreements, 
these soldiers would have little or no protection abroad in peacetime 
service over there, is that correct? 

Mr. Futon. I do not lose sight of that, at all. That is what I am 
making the point of. 

Mr. Rapwavy. Is that a correct observation, Mr. Secretary? 

Mr. Murpnry. Yes. This gives them more protection than they 
would have without the treaty provisions. 

Mr. Apartr. My next question: In previous instances when our 
troops have been stationed abroad, what rights have been accorded 
to them? 

Mr. Murpuy. Of course, that raises a whole complex of circum- 
stances, in addition. In time of war we have had special agreements. 
We now address ourselves to what happens in peacetime and we have 
never had in our history anything as good as we now have. That is 
the point we are trying to make. . 

Mrs. Cuurcu. I wonder if it is not true, however, that in certain 
countries jurisdiction is waived, so that in those countries, at least, 
our men still have what Mr. Adair and I term constitutional rights. 
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Mr. Murpuy. As we said yesterday, we try to get the maximum. 
If we are going to discuss that, we would like to go into executive 
session. Just for the reason I stated, we just do not want to lose 
anything that we have. 
{rs. Courcn. As long as there is one country which waives it, 
there is a precedent for so doing. Is not that true? 

Mr. Murpny. Yes; it is voluntary. If the country is willing to do 
so, we are, of course, delighted. 

Mr. Aparr. Along that line, if it had been found necessary or desir- 
able, or expedient to modify some of the existing treaties by further 
bilateral arrangements—and I believe there is testimony as to that— 
does that not indicate that there is a weakness in our Status of Forces. 
Treaty? Here, you have a relatively new treaty, or series of treaties. 
Already, modifications are being made. Does that not indicate a 
weakness in them? 

Mr. Murpny. Well, of course, all treaty law, I suppose, is nof 
static. It is always live, and circumstances and conditions change 
from year to year. Seemably, next year or 10 years from now, we 
might have quite a different situation. Treaties are always subject to 
review and reconsideration. 

But we feel at the time these were negotiated and up to the present. 
time, that these were the maximum arrangements that we can obtain. 
If in some single country we can do better by a special arrangement, so 
much the better for our troops. 

Mr. Rankin. As far as justice is concerned, we do not consider that 
a weakness, because there are countries that are willing to give what 
might be referred to as a side agreement, that they would not face up 
to having presented publicly as giving up jurisdictional control, any 
more than we believe that the Congress of the United States would be 
willing to give up jurisdiction over forces stationed within this coun- 
try, in our own courts, if they commit crimes against. our own people. 

Mr. Apatr. In your study, Mr. Rankin, of this whole problem, did 
you find anything back of the Brussels arrangement of 1949 which 
would be comparable to the type of treaty we are discussing here, now, 
to which our country was a party? 

Mr. Ranxin. We called attention to the leased base agreements, 
which you are familiar with. 

Mr. Apatr. Generally, yes. 

Mr. Ranxin. And prior to that, we had the various agreements 
during the war period, which we did not think are comparable from 
the standpoint of the opportunity to negotiate, that there is in peace- 
time agreements. 

There is an entirely different problem as between the various 
diplomatic services in trying to negotiate the same terms during war- 
time, when you may have a country that is occupied or going to be 
occupied by a foreign power, and one where that threat is not as 
imminent. 

Mr. Apatr. Now, it has been said here, Mr. Chairman, that this 
treaty does not take anything from our servicemen, but rather gives 
something to them. I am not, as you may suppose by now, prepared 
to subscribe to that doctrine. But I would like to ask if any country 
resisted the placing of our troops within its boundaries before these 
arrangements were made, or made the signing of a treaty a condition 
precedent to the placing of our troops, there. 
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_ Mr. Murpay. I do not think any country has made that a condi- 
tion precedent, but at the time of negotiations, our troops were sta- 
tioned in some of these countries. I mean they were actually there 
in fact, during the time. 

Mr. Aparr. But nobody objected to it, Mr. Secretary, in the 
foreign countries. Nobody objected to our troops being there, under 
the previous arrangement with respect to the trial of our servicemen. 

Mr. Murpuy. The objection came on the question of jurisdiction 
and it was a very violent objection. 

Mr. Aparr. at countries did object? 

Mr. Murpny. For example, in the debates in the French Parlia- 
ment, a good many members of the French Parliament would insist 
that they would rather not have American troops there if they had to 
concede on the question of jurisdiction. 

Mr. Aparr. Was that on official position? 

Mr. Murpuy. And they did so in the Japanese Diet. I listened 
to the debate and it was very violent. 

Mr. Aparr. Was that an official position of either of those govern- 

ments? IJ recognize it may be a position of individuals within a govern- 
ment. 
_ Mr. Murpry. oneene « the position of the governments was to 
do everything they could to promote the national defense. They 
wanted our troops there for the purpose of the national defense. But 
it was not always within their power to grant us all that we wished for, 
perhaps, in order to achieve that objective. A compromise, in their 
opinion, was necessary. 

For example, the Government could easily fall on an issue of that 
sort. 

Mr. Aparr. But it did not. There is no record of a government 
falling on such an issue. 

Mr. Murpny. Because we arrived at the result we did, by the nego- 
tiation of this very agreement, which saved that situation. 

Mr. Apair. But we still have no record of any foreign government 
officially asking for such an arrangement? Am I correct in that 
statement? 

Mr. Murpny. Oh, yes. That is the very tenor and flavor of the 
whole negotiation. Of this multilateral agreement. They did ask 
for it. They wanted it, just as much as we did. This is the result 
that they sought. We arrived at this formula to solve the very 
problem to which you are addressing yourself. 

Mr. Aparr. You are speaking now of the arrangements arising 
out of the Brussels Treaty? 

Mr. Murpuy. Yes; the NATO Status of Forces. 

Mr. Apartr. When you say they asked for it, you are speaking 
about a demand conde around the conference table and not as an 
officially stated, prior position of a government? 

Mr. Soneur. Well, their negotiators, their representatives who 
were dealing with ours and represented the governmental point of 
view. 

Mr. Aparr. But it was a conference table position? 

Mr. Murpuy. That is right; yes. 

Mr. Rankin. I might help on that point, Congressman. 

The other countries that would have those troops stationed there 
would not have to ask for a treaty like this because this limits their 
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rights under the law, and if they had just left it without a treaty, 
they have greater rights. 

Mr. Aparr. But it does not limit them with respect to the previous 
situations in which our forces had found themselves? 

Mr. Rankin. No. 

Mr. Aparr. It does not limit the countries; it limits the rights of 
our troops with respect to trial. 

Mr. Ranxrn. The other arrangements terminated by reason of the 
fact that the war was over, so it would go back to the situation where 
they would have the jurisdiction, unquestionably, of all the area. 

Mr. Apatr. Is there precedent for that going back, now—I am not 
clear upon that point. Is there legal precedent for our going back? 

Mr. RANKIN. I am assuming that our agreements covered the war 
period and only the war period, or some reasonable time thereafter, 
and I haven’t examined those agreements. I am advised that with the 
British, it was limited to the war period. The agreement giving us 
exclusive jurisdiction. 

Mr. Apatr. Was there a definite terminal date? 


STATEMENT OF RAYMOND T. YINGLING, OFFICE OF THE LEGAL 
ADVISER, DEPARTMENT OF STATE 


Mr. Yrneuina. Yes, and the British indicated they would terminate 
it when the hostilities were over and they sent official notes to us at 
least twice, and several informal communications, that they wanted to 
terminate this wartime situation. 

They indicated to us that they wanted to terminate this jurisdiction 


which they had given to us entirely as a wartime measure. As a matter 
of fact, they did it with great reluctance and only under conditions in 
which they were in no position to refuse. 

Mr. Apatr. When was that? 

Mr. Yineurne. After the termination of hostilities, through the 
1940’s. I donot know the exact date. I can get you the information. 

Mr. Apatr. When, with respect to the Korean hostilities? 

Mr. YinGuina. Prior to the Korean hostilities. 

Mr. Apvarr. Did they renew them after the Korean hostilities? 

Mr. Yrineuina. I cannot give you the exact dates, but there were 
at least two notes and some informal communications and I can give 
you the dates if you like. 

[The Department of State subsequently submitted the following 
dates of the two notes: April 30, 1948 and June 6, 1950.] 

Chairman Ricuarps. Let the Chair say this, Mr. Adair: If I was a 
judge in a court, I would not allow this line of questioning, because I 
would think it is outside of the purview of what we are trying to do, 
here, but being the chairman of a’committee which wants to bring out 
all of the facts, not only as to what happened under the treaty, but 
what led up to the treaty, I think it is very well to allow this line of 
questioning to continue in order to throw light on the whole subject, 
but not to attempt in any way by this evidence to try to tell the other 
body whether they made a mistake or did not make a mistake. 

Mr. Aparr. The Chairman is completely right, as he usually is, and 
I agree with his views of what we are trying to accomplish. I would 
not want to be thought to be trying to dictate to the other body. I 
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would want to be thought of as trying to search out the various 
ramifications. 

Chairman Ricuarps. I think that might be helpful. 

Mr. Aparr. I have 2 or 3 other rather brief lines of questioning, 
here. One is, now, would the gentlemen here before us today agree or 
disagree with my view that we are exploring a new field of interna- 
tional law, here, with these treaties, so far as our country is concerned? 

Mr. Murpny. The use of the word “exploring,” Mr. Adair, you 
mean here in this discussion? 

Mr. Apatr. The exploration by this committee, not by our Gov- 
ernment. 

Mr. Murpry. I certainly would agree to that. 

Mr. Ranxtn. The difficulty is in the statement that he would be 
exploring a new field of international law, the law is quite well estab- 
lished—the international law—on this subject. 

Now, what you are doing in these treaties is trying to improve the 
position of the United States from what it would be without it, and 
to that extent, you are acting in the diplomatic field. 

Mr. Aparr. Are these treaties going a step beyond—and I think 
I have asked you this before, Mr. Rankin—going a step beyond pre- 
vious similar treaties made by our Government? 

Mr. Ranxin. As far as we were able to find, they were better than 
our Government has ever made. 
iu rs | ae Not with respect to the merits of them, but do they go 

eyond? 
r. Rankin. They go beyond in getting more rights than any 
other time during peacetime. 

Mr. Murpuy. Perhaps if I may add, in connection with the 
NATO Status of Forces, the multilateral approach—in other words, 
getting as large a group of countries as we did, together—there were 
initially 12 and then 14, and when Germany comes in, 15—countries 
to agree on a group basis, to a set of principles involving their troops 
and our troops, because our troops move from country to country, 
occasionally over there; in that sense, we are in a new field, I expect. 
We have never done anything like that, before. 

Mr. Aparr. Mr. Rankin, would you have in your files as a result 
of your study, references to previous treaty arrangements which 
might, have led up to this, and if so, could you provide citations to 
those { 

Mr. Rankin. I think that the State Department could furnish 
that better. We did not try to study the diplomatic history of treaties. 
We tried to study what the law was. 

Mr. Aparr. I understand. 

Mr. Murpuy. Mr. Adair, we would be very happy to do that. 

I have a short statement, here—it:is ground we have covered a good 
deal. Perhaps I could include it in the record. 

Chairman Ricuarps. What phases does that cover? 

Mr. Murpuy. Generally, the phases touching on now, the origin 
of the NATO Status of Forces Agreement. 

ae Ricuarps. I think it would be well to have that in the 
record. 

(The information referred to appears on p. 290. Subsequently the 
following additional information was submitted:) (See also p. 381.) 





STATUS OF FORCES AGREEMENTS 349 


The committee has been informed of the background and context of the nego- 
tiation of the NATO Status of Forces Agreement. The following additional 
information should clarify the matter further. 

During the postwar period the United States entered into public agreements 
including provisions in regard to jurisdiction over United States forces with the 
following: 


The Philippine Islands, March 26, 1947, T. I. A. S. 1775. 

Korea, July 12, 1950, T. I. A. 8. 3012. 

The United Kingdom concerning a proving ground in the Bahamas, July 21, 
1950, T. I. A. S. 2099. 

The United Kingdom regarding leased bases, August 1, 1950, T. I. A. S. 2105 
(modifying an earlier wariime agreement). 

Denmark (for Greenland) April 27, 1951, T. I. A. 8. 2292. 

Iceland, May 8, 1951, T. I. A. 8. 2295. 

Saudi Arabia, June 18, 1951, T. I. A. S. 2290. 


In the negotiation of these agreements, as well as classified agreements during 
this period, the United States in every instance sought to obtain exclusive juris- 
diction over its forces. As the results indicate, we were not able to obtain ex- 
clusive jurisdiction in most cases. In some instances our situation in regard 
to the particular country was such that we could not obtain as much as we were 
able to obtain subsequently in the NATO Status of Forces Agreement, where 
countries were willing to go further on a cooperative, reciprocal basis. 

We have also sought exclusive jurisdiction in bilateral agreements negotiated 
after the NATO Status of Forces was concluded, i. e., Ethiopia, May 22, 1953, 
T. I. A. 8. 2964; and Libya, September 9, 1954, T. I. A. 8. 3107. 

Mr. Aparr. I would invite the attention of the panel here to the 
situation which we touched upon a day or so ago in Japan, that sordid 
matter of the three marines over there. I am speaking now with 
respect, again, to the fact that there were American investigating 
officers present, at that time, I am informed, and that they made a 
report upon that trial and that the report said that the trial was not, 
in the opinion of our American officers, an adequate one. Is my 
information upon that point correct? 

ee Ricnuarps. I imagine the military would want to speak 
to that. 

Mr. Lerten. Mr. Adair, may I say as to that, that this was another 
case of technical confrontation. 

Mr. Apatr. Would you enlarge upon that, please, for the record? 

Mr. Lereu. It happened in this case that there were certain doctor’s 
reports about the condition of the accused, after the incident—I mean 
the condition of the victim, after the incident. 

Mr. Aparr. The prosecuting witness? 

Mr. Leien. That is right. 

Now, as I understand it, defense counsel felt that it was much 
better, from the point of view of trial strategy, if that information was 
allowed to come in, in the form of a written report, rather than bring- 
ing in the doctor and asking him to testify orally. So as a matter of 
strategy they did not wish to bring that point to the attention of the 
court. And that is still their view. They do not wish to do it. 

Chairman Ricuarps. Let the Secretary supplement that. 

Mr. Murpuy. It comes up in connection with our discussion of the 
Pierre case. In the same telegram which we received last evening from 
our Ambassador in Tokyo, there is also reference to the trial of these 
three marines, which might be of interest to you, and I think if I am 
going to read that paragraph, I’d better give just a quick account— 
it will take just a second—of the facts in that case, so we will know 
what we are discussing. 
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Chairman Ricuarps. Now, do you want to go into the facts in 
that particular case, here, or will it be in executive session, or which 
do you prefer? 

Mr. Murpuy. No; it has all been brought out in open court. 

Mr. Aparr. I think perhaps that should be in executive session. 
It is not a pleasant thing. 

Chairman Ricuarps. Well, let us wait a little longer. 

Mr. Murpny. This case came up on appeal in Tokyo and the 
decision was rendered by the appellate court yesterday. I thought 
you might be interested. 

Mr. Fuuron. Are you sure it was yesterday? 

Mr. Murpuy. Yesterday. July 19, rather. The Ambassador re- 
ports that the trial of McCarrell, Jenkins, and Akana, the 3 United 
States marines, in the Tokyo appeal court, the sentence was reduced 
in the case of Jenkins and McCarrell from 8 years to 4 years. Akana’s 
sentence was reduced from 5 years to 3 years and suspended for 
4 years. I am not sure of the meaning of that, but this is the way 
that telegram reads. 

The Embassy understands that the Jenkins and McCarrell cases 
are to be appealed. I think it is important to mention that, because 
it shows careful treatment through the regular system of appeals, in 
the sense that the system of justice is working there, we think, which 
is comparable to our own. It also demonstrates that our Far East 
Command and our State Department Embassy there are working 
very closely with each other in defending the rights of these servicemen. 

Mr. Proury. Mr. Chairman, will the gentleman yield? 

Chairman Ricuarps. Mr. Prouty 

Mr. Provry. I do not know anything about the case, but I object 
to it being discussed in executive session for this reason: We have 
heard all sorts of rumors about the treatment of our servicemen in 
various countries, and I think the facts should be available to the 
pobtic, regardless of what they are. Let the folks who are interested 

e given the picture as it exists. 
hairman Ricuarps. I think, generally speaking, the gentleman is 
right about that. In this particular case, some of the facts are such 
that you do not ordinarily discuss in public or anywhere else. 

Mr. Aparr. I have two questions I would like to ask about it, if 
the Chair thinks it is proper. First, is the one I already have and to 
which I think definite answer has not been given: Was the report of 
our officers adverse—that is, that they said that the trial was not, in 
their opinion, an adequate one? 

And my second thie bar already been answered in part by Mr. Leigh, 
that in that trial there were a number of instances in which the right to 
confront the witnesses was not granted. 

Those are my two questions about that case, Mr. Chairman. 

Mr. Leieu. I think I can answer them, Mr. Chairman. 

Chairman Ricwarps. Just answer them shortly. 

Mr. Leicu. There was only one instance of a technical denial of 
confrontation. I think there was only one instance. 

Mr. Aparr. My information is that there were more. We can 
verify that. 

How about the other question? 

Mr. Lercu. Would you restate that? 

Mr. Aparr. What was the report of the officers? 
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Mr. Leieu. They reported this technical irregularity and that is 
why we picked it up. Now, not everyone is in agreement that that 
was a technical irregularity, but it is true that the observer’s report 
regarded it as such. 

Mr. Aparr. Is it not true that in their report they said they re- 
garded it as a case where an adequate trial had not been had, and 
they did not rely only on a basis of technical irregularity? 

Mr. Lereu. General Hickman assures me that what you have 
stated is true. 

Mr. Apatr. Thank you, 

Mr. Fuuron. Would you yield on that point? 

Mr. Apatr. I yield to Mr. Fulton. 

Mr. Fuuton. I want the record to be adequate by a statement by 
the particular Department, first as to the adequacy of the trial; and 
secondly, as to the adequacy of the defense given these men in that 
trial; and thirdly, as to the justice of the sentence; and fourthly, as to 
the reduction in the sentences, whether it now is believed by the 
three Departments to be a satisfactory conclusion of the case. 

I would like you to make a statement for the record—not here. 

Chairman Ricuarps. You are talking about these three cases? 

Mr. Fuutron. The case of the three marines in Japan now under 
discussion. 

Mr. Leien. We can make such a statement. 

Chairman Ricwarps. Without objection, your statement on the 
matter will be placed in the record at this point. 

Mr. Murpuy. Of course, the case is not concluded, yet. It is up 
on appeal now to the Supreme Court. 

Mr. Lereu. Mr. Chairman, in answer to Mr. Adair, the accused 
by his counsel did not demand a right of confrontation and from what 
we know of it, his counsel would have advised against such a demand. 

Chairman Ricuarps. That should be a part of the statement. 

Mr. Lerten. We will make that statement. 

Mr. Aparr. I quite agree that all facts should be a part of the 
statement. 

Mr. Futron. Thank you. I think we ought to have an authori- 
tative statement on these various points. 

Mr. Aparr. I couldn’t agree more. 

(The following information has been submitted for inclusion in the 
record by the Department of Justice:) 


At the present time, the case of the three marines is pending on appeal before 
the Supreme Court of Japan. It has consistently been the practice of the Depart- 
ment of Justice to refuse to comment on the merits of any case, civil or criminal, 
which is pending in court, since such comments might well be prejudicial to the 
rights of the accused on the parties to civil litigation. While the instant case 
is in a foreign court, the same consideration governs. 

To avoid any possibility of prejudice, the Departments of State and Defense 
advise that in the circumstances they believe it would also be inappropriate for 
them to comment on this case at this time. However, in respectfully declining 
to provide a responsive statement to Congressman Fulton’s inquiry, the Depart- 
ments will be happy, at the request of the committee, to supply the information 
at such time as all avenues of judicial or executive review have been exhausted. 


Mr. Rankin. One thing about that, I would like to have the record 
show that in the United States in Federal courts, the accused could 


not get the right to have their sentence reduced in this matter because 
it is not possible under our law. 
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Mr. Apartr. Somebody pointed out around this table the other day 
that perhaps adequate justice was not being meted out. 

Mr. Rankin. No one can give you a proper answer to that without 
reviewing each case, but a general observation would be that they 
have certainly been generous about not giving heavy sentences or 
fines or that kind of treatment. 

Mr. Apatr. Would you say whether or not you regard the sen- 
tences as adequate by our American standards of jurisprudence? 
As they might be given in Lincoln, Nebr.? 

Mr. Rankin. They are certainly not comparable, if that is adequate. 

Mr. Aparr. This has bothered me greatly: We still cling to diplo- 
matic immunity—a thing with which I am in complete accord—I 
think we should. 

But how can we justify taking men involuntarily and sending 
them abroad in our national interest, and then deny them certain 
protections which we still retain for our diplomatic personnel? I think 
those protections should be retained for our diplomatic people. I 
think they should also be retained for our military people. 

Mr. Ranxrn. I would like to make a comment on that. 

Chairman Ricuarps. Well I don’t think the Department of 
Justice is the one to say anything on that. That is a policy matter. 

Mr. Rankin. This is with regard to the legal aspects. 

Chairman Ricuarps. I think the Secretary should answer that. 

Mr. Rankin. I think he should with regard to the diplomatic 
side, but with regard to the legal matter, the diplomatic immunity 
is not a right of the individual at all. It belongs to the Government. 
And it is often waived by the Government and the individual who 
might desire protection in a certain experience that he may or may 
not have been justified in having that was a violation of law, is de- 
prived of that because his Government sees fit to waive the immunity 
and require that he be submitted to trial, in the interests of the 
Government. 

Mr. Apair. From the standpoint of the Attorney General’s 
— eoeaia’t the same arrangements be made with respect to the 

ilitary? 

Mr. Ranxtn. Well, it is a different right. Then you don’t have 
the right of the individual because he is not forwarding the interests 
of the Government. At least theoretically. When he is off duty, 
he is like any tourist, or some person who is working on behalf of— 
a civilian in our Government. 

Mr. Aparr. That would be our point of difference, Mr. Rankin. I 
think we have sent that man there and placed him in this position. 
I think our obligation with respect to him does not end when his 
active duty day ends. 

Mr. Murpny. Could I just say one thing. You could get into quite 
a lengthy discussion of this topic. 

I just want to make a point that first of all immunity does not extend 
ie all our civilian personnel abroad, obviously. It extends to a very 
ew. 

Take, for example, the case of our representatives in the Soviet 
Union—which is not perhaps, shall we say, an entirely friendly juris- 
diction. Our troops happen to be stationed in friendly countries and 
allied countries with whom we have agreements governing that. 
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In order to perform our minimum functions in Moscow, I think it 
is safe to say that diplomatic immunity should be sought for our 
diplomatic personnel in Moscow today in order to perform the min- 
imum functions required. I don’t see how we could function without 
it. That is just an example. 

Mr. Apatr. How about Paris or London? 

Mr. Murpuy. The principle applies to all. The conditions vary. 
The old British saying, ‘‘Don’t forget the ally of today might be the 
enemy of tomorrow’’—you have to have some general rule of conduct, 
I think, in these matters and I doubt that we would be able to perform 
our functions without this diplomatic immunity in some cases. 

That is really the origin of the rule, which goes away back to the 
Congress of Vienna and the rest of it. 

Mr. Apair. That, you think, is the basis for the distinction in the 
two types of treatment. 

Mr. Murpay. I think that is one of them, yes. 

Mr. Aparr. And you would say there is a distinction in the treat- 
ment between the classes of diplomatic personnel who have immunity. 

Mr. Murpuy. No, I think there is a difference in conditions and 
difference in functions. 

Mr. Aparr. As opposed to the military? 

Mr. Murpny. I think there is a difference in functions. 

Mr. Leren. May I say, Mr. Chairman, and Mr. Adair at that 
point, we have many military people abroad who do have diplomatic 
status. We have the military attachés and we also have very large 
military advisory missions in various countries and they generally have 
diplomatic status. But they are engaged in the same type of work 
and are generally considered a part of the diplomatic mission. 

Mr. Aparr. But, wouldn’t you consider the presence of our forces 
there as furthering also the national interest and well-being, the same 
as our diplomatic people? 

Mr. Lereu. Yes, I do, but I think Mr. Murphy’s mention of the 
word “function” is good. I think it is a question of representation 
and function which is carried out in daily negotiations with the foreign 
government. We have thought, as far as our military-assistance 
advisory groups are concerned, if they are engaged in that function 
then they are doing the same sort of work as the traditional diplomat 
and that they should have the same status, and they do have that 
status. 

Mr. Aparr. Mr. Prouty has a question. 

Mr. Prouty. Mr. Murphy, from your prepared statement, I quote 
as follows: 


It should be made clear that the great majority of State Department personnel 
overseas do not have immunity from local criminal jurisdiction. 

I think perhaps that might be expanded at some later date, to indi- 
cate those who are granted such immunity. 

Mr. Murpuy. I mentioned that. Mr. Adair said he understood 
that situation. 

Mr. Aparr. Mr. Chairman, the committee has been very patient. 

Chairman Ricuarps. The gentleman has been very helpful. 


Mr. Fulton has one question and I know it will be a very short 
question. / 
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Mr. Futron. In subparagraph 9, article 7 of the Status of Forces 
Agreements, there is, the provision under (g) the entitlement 


to communicate with a representative of the government of the sending State 
and, when the rules of the court permit, to have such a representative present 


at this trial. 

If you could submit for the record the cases where, in foreign 
jurisdictions the rules of court do not permit our United States repre- 
sentatives to be present at the United States serviceman’s trial, 
I believe it would be helpful. 

Mr. Leren. May I answer that, Mr. Fulton? That information 
was requested by the Senate committee and was furnished and we 
will be happy to bring it up to date and furnish it again. It is a matter 
of discretion with the courts in the countries where the rules may 
foreclose sending an observer. 

Chairman Ricuarps. Without objection that statement will be 
placed in the record even though it is a duplicate of the Senate in- 
formation. 

(The information referred to follows:) 


REQUIREMENT OF PuBLIC TRIAL IN THE NATO CowuntTRIES AND JAPAN 
1. BELGIUM 


The Belgian Constitution, article 96, provides: 

“The hearings of courts shall be public, unless publicity would be dangerous 
to public order or morals; and in that case, the court shall so declare in a judgment. 

“With respect to political crimes and crimes involving the press (delits de 
presse), a closed session may be ordered only by unanimous vote.”’ 


2. CANADA 


Under the Criminal Code, trials are normally public. Sessions may be secret, 
however, where the defendant is under 16, where a sexual offense is involved, or 
where the judge considers it necessary for public order to exclude the general 
public. The Criminal Code is at present undergoing revision to reduce the dis- 
cretion of the court in ordering trials to be closed to the public. 


3. DENMARK 


Under the Court Procedure Act, as amended, trials are normally public. The 
public may be excluded, however, if it is necessary to preserve order in the court- 
room, if public hearings would hinder the adjudication, if publicity would affect 
Denmark’s relations with another power, for reasons of morality, if the accused 
is under 18 years of age, or if the court finds that publicity would unnecessarily 
damage some person. Minors may be excluded in the discretion of the judge. 


4. FRANCE 


All criminal trials in France, even those for crimes carrying a penalty of less 
than 10 days in jail or 12,000 francs fine, must be public, unless the court finds, 
and issues a judgment, that publicity would be dangerous to public order or 
morals. Minors may be excluded in the discretion of the judge. Code of Criminal 
Procedure, articles 153, 190, 310. 

5. GREECE 


All criminal trials must be public unless the court finds that publicity would 
be detrimental to public morals. Constitution, article 92. Exception is obsolete. 


6. GREAT BRITAIN 


“As a general rule all persons have a right to be present in court, provided 
there is sufficient accommodation and there is no disturbance of the proceedings. 
It is usual, where cases involving indecent details are called on, to direct females 
and boys to leave the court; but if an adult woman should insist on being present 
at the hearing of a case, there is probably no power to prevent her being present. 





STATUS OF FORCES AGREEMENTS 355 


There is, however, an inherent jurisdiction in the court to exclude the public if 
it becomes necessary to do so for the administration of justice.’’ (Citing Scott 
v. Scott (1913), A. C. 417 (H. Lds.).) 

“It is expressly provided by statute that, when a person who in the opinion 
of the court is under 16 is called as a witness in any proceedings in relation to an 
offense against * * * decency or morality, the court may order the exclusion 
of all persons not being members or officers of the court or parties, their counsel 
or solicitors, and the bona fide representatives of a newspaper or news 
agency A - 

“On a trial under the Official Secrets Act, the court, on the application of the 
prosecution, may order all, or any portion, of the public to be excluded during 
any portion of the hearing if the publication of any evidence to be given * * * 
would be prejudicial to the national safety.”” (9 Halsbury, Laws of England 362 
(ed, Hailsham 1930).) 

7. ICELAND 


Generally speaking, the public is not allowed to attend a criminal proceeding 
in the trial court. owever, the public prosecutor refers all grave offenses to the 
supreme court where public attendance is allowed. 


8. ITALY 


Under article 423, Code of Criminal Procedure, all trials must be public. The 
court may order closed session where publicity would be dangerous to state 
security or public order, morality, or health, 


9. LUXEMBOURG 


The trials must be public except that in cases affecting public morals the court 
may exclude all persons except representatives of the press. The latter may not 
print sordid details. Judgment must always be pronounced publicly. 


10. NETHERLANDS 


The Dutch Constitution, article 168, provides: 

‘‘All judgments shall state the grounds upon which they are based, and in 
nal 1 seg they shall indicate the legal provisions upon which the condemnation 
“The ‘pronouncement of sentence shall take place with open doors. 

‘‘Without prejudice to the exceptions made by law, the hearing shall be public.” 


ll. NORWAY 


Trials are required to be held in public. The court may order the exclusion 
of the public if (1) it is required in the interest of Norway’s relations with other 
natioris; (2). the accused is under 18 years of age; (3) publicity would prejudice 
some private persons unnecessarily ; and (4) there are other reasons satisfactory to 
the court. 

12. PORTUGAL 


Hearings must be public, unless the court finds that publicity would be con- 
trary to public order or morality. Secret sessions are very rarely ordered. 


13. TURKEY 


The Turkish Constitution, article 58, provides: 
“Court trials shall be public. 
“However, the court may decide to hold secret sessions in accordance with the 
laws on court procedure.” 
14. JAPAN 


Under the jurisdiction provisions governing United States forces in Japan, 
the Japanese Government agreed that a United States representative may be 
present at:all trials of United States personnel. 


GENERAL 


As will be seen from the foregoing, the courts of NATO countries have discretion, 
in certain limited areas, to order a closed trial. To date, there has not been one 
instance where a United States representative has been refused admittance to a 
trial of United States personnel. 
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Mr. Fuuron. My other question deals with personal jurisdiction— 
that is, jurisdiction of the person of the serviceman—and I would like 
to address this to Mr. Rankin of the Justice Department. 

Under the law when either the foreign country or the United States 
Government has the personal possession of the serviceman, that 
particular government is the sole jurisdictional authority at that 
point; is that not correct? 

Mr. Rankin. Yes. 

Mr. Fuuron. Then, when a United States serviceman abroad is 
arrested, it is possible for him to be arrested either by the local police 
or constabulary, the local military police of the receiving foreign 
country, or he could be arrested by the United States military police 
or someone other than the police jurisdiction officers of the local coun- 
try; isn’t that correct? 

Mr. Rankin. Yes. 

Mr. Futon. When there is a situation, then, where a United States 
serviceman abroad is arrested and in the custody of United States 
officials abroad, even though charged with a crime by the local forei 
jurisdiction, the United States then has exclusive jurisdiction of t 
serviceman and not primary jurisdiction; is that not right? 

Mr. Rankin. Do you mean of the person? 

Mr. Futon. The person. 

Right then, with respect to the person of that serviceman, the 
United States has exclusive jurisdiction, not a joint jurisdiction com- 
posed of a primary and secondary jurisdiction in the sending or re- 
ceiving country, or vice versa. 

Mr. Rankin. Well, I think the United States would have the 
jurisdiction there. 

Mr. Futron. So at that particular point where the United States 
serviceman abroad is in the custody of United States officials of police 
jurisdiction, when the United States has sole jurisdiction of the service- 
man, does the Department of Justice see any reason why we could 
not, in Congress, pass a statute which would determine the method 
of handling that particular United States serviceman then under 
United States exclusive jurisdiction? 

This has nothing to do with treaties, foreign countries, or foreign 
jurisdiction. 

Mr. Ranxin. My recollection is that your agreement provides 
that you will turn over the force in accordance with the agreement 
for action under the law of that country, if he violates that law. 

Mr. Futton. Now, that is the point lam making. We in Congress 
should clearly have the right to run our own United States armed serv- 
ices. Nobody could take that authority away from the United States 
Government. So if we would set up on this committee a recommen- 
dation for procedure for United States servicemen arrested by United 
States military authorities abroad, or United States civilian authori- 
ties abroad, that would be running our own United States services, 
because at that point we have sole jurisdiction of the United States 
serviceman; isn’t that the case? 

Mr. Rankin. Well, let us see if we follow that through: Say that 
you have the soldier and he has committed a crime while off duty. 
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Mr. Futton. And where the United States MP’s have arrested the 
United States serviceman and taken him back to his own foreign 
United States base. ; 

Mr. Rankin. Let’s say the constabulary of the foreign country has 
arrested him. Then what would you do about it? 

Mr. Futon. If the constabulary of the foreign country has ar- 
rested the United States serviceman abroad while he is off the base, 
do they then have at that point sole and primary jurisdiction of the 
man under the Status of Forces Treaty? 

Mr. Yineauinea. No. 1 ae 

Mr. Futon. On the other hand, if the United States military offi- 
cers arrest the United States serviceman abroad and he is then returned 
to his United States base, he is then subject as a United States service- 
man to the sole and exclusive jurisdiction of the United States Govern- 
ment, when he is returned to the base. 

Mr. Yrneurne. No. 

Mr. Rankin. No. 

Mr. Futton. Would you please submit that as a statement. That 
jurisdiction is an important matter here. My point is, if the United 
States Forces once get exclusive jurisdiction of the United States 
serviceman back at his base, then this committee has the full right to 
say—within constitutional limits and protecting the serviceman’s 
United States constitutional rights—what the man’s course shall be. 
The point I am making is, I don’t like the United States serviceman 
delivered forthwith to the foreign constabulary when the United 
States serviceman is already in the sole custody of the United States 
Forces abroad. 

Chairman Ricnarps. Can you furnish that? 

Mr. Rankin. Well, we can work at it. 

Chairman Ricnarps. Well, will you work at it as best you can. 

(The following information has been submitted for inclusion in the 
record by the Department of Justice:) 

In the event the United States military authorities apprehend and return to 
base a member of its force against whom charges may be brought by the receiving 
state, the United States has, at that time, exclusive personal jurisdiction over the 
individual. However, the Status of Forces Agreement contains express procedures 
for handling such cases and for cooperative action in cases of arrests generally. 
Paragraph 5 of article VII provides: 

‘‘(a) The authorities of the receiving and sending States shall assist each 
other in the arrest of members of a force or civilian components or their dependents 
in the territory of the receiving State and in handing them over to the authority 
which is to exercise jurisdiction in accordance with the above provisions. 

“‘(b) The authorities of the receiving State shall notify promptly the military 
authorities of the sending State of the arrest of any member of a force or civilian 
component or a dependent. 

““(c) The custody of an accused member of a force or civilian component over 
whom the receiving State is to exercise jurisdiction shall, if he is in the hands of 
= sending State, remain with that State until he is charged by the receiving 

tate.” / 

Thus under subsection (c), where the sending state has personal custody the 
individual is not forthwith turned over to the authorities of the receiving state 
but remains in the custody of the sending state until charged. Accordingly, it 
would appear that the problem raised by Congressman Fulton is covered by 
existing provisions of the agreement and that any attempt by a sending state 
to exercise exclusive jurisdiction over the accused after charges are brought 
would seem inconsistent with the obligations of the agreement. 
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Chairman Ricuarps. The committee stands adjourned until next 
Tuesday on this. 


(Whereupon, at 12:35 p. m., the committee adjourned to reconvene 
at 10 a. m., Tuesday, July 26, 1955.) 


(The following statements have been submitted for inclusion in 
the record.) 


The CHAIRMAN, 
Foreign Affairs Committee, 
House of Representatives, 
Washington, D. C. 


Dear Mr. CuarrMan: I am enclosing herewith a statement which I desire to 
have made part of the record concerning the Status of Forces Agreement and 
other treaties and international agreements. You have recently been holding 
hearings on House Joint Resolution 309 and other similar resolutions. 

Thanking you for this courtesy, I am 

Sincerely yours, 


Juny 22, 1955, 


Victor WICKERSHAM, 
Member of Congress. 


STATEMENT OF Hon. Victor WiIcKERSHAM ON H. J. Res. 309 


t 


Mr. Chairman, I have long had a very strong personal feeling that a revision of 
the Status of Forces Agreement and certain other treaties and international 
agreements, or the withdrawal of the United States from such treaties and agree- 
ments, so that foreign countries will not have criminal jurisdiction over American 
Armed Forces personnel stationed within their boundaries was necessary. 

With this conviction, when my friend and colleague, the Hon. Frank T. Bow, 
Member of Congress from Ohio, requested that I introduce a resolution similar to 
the House Joint Resolution 309, of which he was the author, it was with great 
pees that I complied with the gentleman’s request and introduced an identical 

ouse Joint Resolution No. 350, which is now pending before this committee and 
contains the provisions which I have just mentioned. 

It is my firm belief that our responsible authorities should never have entered 
into an agreement or treaty with any foreign government that would have placed 
our American servicemen in jeopardy and deprived them of their constitutional 
rights as citizens of the Uni States while serving this country, either as a 
protectorate on foreign soil or as a military representative of our country. 

When this Government entered into such a treaty or agreement, I believe that 
it perpetrated, although unintentionally, one of the most dastardly wrongs against 
our Armed Forces serving in foreign countries that could possibly have been done. 
If a member of the American Armed Forces were arrested for a crime on foreign 
soil, he would in effect become stateless and a man without a country. Our 
military authorities would have no jurisdiction until his case was finally settled 
by some foreign tribunal with perhaps an entirely different code of law and ethics 
of protection to which every American citizen is given as their inalienable birth- 
right under the Constitution of the United States. The prisoner standing at the 
bar of some foreign country, where he may not even be understood and where 
may be even the lust of hate because he is an American, is one of the most base, 
unconstitutional wrongs this Government could, in my opinion, commit. 

We, the American people, should take care of ourown. If an American service- 
man commits a crime in a foreign land, he should be treated as if he had committed 
the crime on the soil of the United States, and should be tried by a United States 
court of competent jurisdiction instead of being thrown to the wolves for them to 
devour, whether innocent or guilty. 

It is my sincere hope that this committee will report legislation in accordance 
with the provisions provided for in Congressman Bow’s House Joint Resolution 
309 and the identical House Joint Resolution 350, which I introduced. If this 
Congress does not take immediate steps tc eliminate this obnoxious provision now 
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existing as to the status of our forces on foreign soil, then I believe we have been 
derelict in our duty as representatives of the American people and to our young 
manhood serving in the Armed Forces. 


(Submitted for inclusion in the record by Hon. E. Ross Adair, a 
Representative in Congress from the State of Indiana:) 


NATO Sratvus or Forces Tres ty—StatTemMent or Frances B. Lucas, Former 
EXxeEcuTIvVE SECRETARY OF THE NATIONAL DEFENSE COMMITTEE, DAUGHTERS 
OF THE AMERICAN REVOLUTION 


I am Frances Barrett Lucas, residing at 407 North Pennsylvania Street, 
Indianapolis, Ind. In presenting this statement I represent no organization but 
bring to the attention of the Congressmen on this committee some of the questions 
and apprehensions of the hundreds of parents and taxpayers who have written to 
me or talked with me expressing their deep concern over the abolishment of the 
protections designated in the Constitution of the United States for American 
nationals, both at home and in alien lands. Since the inception of our Republic 
the flag of the United States and the Constitution have protected Americans in 
their travels and our Armed Forces serving in foreign lands—until the adoption 
of the NATO Status of Forces Treaty. 

Perhaps you can answer some of the questions posed to me by distraught 
parents and taxpayers. 

If American boys upon being drafted into the Armed Forces swear to uphold 
the Constitution and to lay down their lives if ordered to do so by a “‘superior 
officer’’ or the ‘‘President of the United States” isn’t it their justifiable right to be 
protected by this document? 

If the experts on foreign affairs in the State Department feel that depriving 
our boys in uniform of these rights in the Constitution promotes better foreign 
relations why are the State Department employees and their families specifically 
exempt from being under the jurisdiction of foreign courts? 

If the State Department employees feel (as some have said or implied) that 
our nationals in foreign lands have more protection under this treaty we cannot 
discriminate against those of the State Department and must insist that the clause 
exempting them from the jurisdiction of foreign courts be deleted from the treaty 
at once. Surely the State Department employees cannot refuse to accept the 
same ‘protections’ or restrictions which they advocate for the Armed Forces. 
We must not discriminate against either the Armed Forces or the State Depart- 
ment personnel serving in alien lands. 

Gen. Charles A. Willoughby has said: “Our honored dead are mute, silent; 
but somehow eloquent to impose upon us, the living, an obligation to watch over 
the young generation that even now are earmarked for military service in alien 
places.”” The responsibility is yours—the duly elected, trusted, and honored 
representatives of the parents who elected you. The members of the Armed 
Forces who voted for you and who are now in foreign lands must not lose their 
confidence in the Congress of the United States by having their rights abolished 
under the treaty which destroys and supersedes the Constitution which they 
swear to uphold. 

The following is an editorial from my hometown paper edited by Mr. Clay 


Trusty, Jr. This editorial expresses clearly and concisely the opinions of thousands 
of Americans. 


(The Indianapolis News, July 14, 1955] 
EpitToriAts: ABRoGaATE “‘Forcsus’” TREATIES 


Twelve Congressmen have introduced resolutions calling on the administration 
to abrogate treaty clauses giving Allied Nations jurisdiction over American 
servicemen in criminal cases. The House Foreign Affairs Committee currently is 
holding hearings on the matter, 

Under these Status of Forces Agreements with 14 NATO nations and Japan 
58 Americans now are serving terms in foreign prisons. Some have been subjected 
to punishments that are cruel or unusual by American constitutional standards, 
One soldier, for example, has been serving 5 years in solitary confinement in 
France. His crime: Taking a joyride in a stolen taxi while on a spree. 


65454—55—pt. 1——-24 
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The State Department argues that foreign soldiers are similarly subject to 
American criminal laws while in this country. But this defense overlooks several 
points. Among them: 

1. Many thousands of American servicemen are stationed overseas. Most 
of them are there in the military defense of other nations. Only a relative handful 
of foreign servicemen are in this country. Most of them are here for advanced 
training. So Americans are sacrificing ae far the most sovereignty under these 
treaties. 

2. American standards of justice are much superior to those of some of the 
other countries involved in the treaties. So are American prison facilities. How 
would you like for your drafted son to spend months or years in an unspeakably 
filthy Japanese dungeon for a minor law violation? 

3. The mere fact that other nations are willing to surrender their servicemen to 
American justice is no argument for a similar American surrender. This country 
does not have to bow to its allies on every point in order to avoid “going it alone.” 

4. By far the most important point—the Status of Forces Treaties violate the 
hallowed American principle that the Constitution follows the flag. This prin- 
ciple should be upheld all the more in the cases of youngsters who are forced to 
serve overseas in uniform. 

These treaties have caused deep bitterness in a nation which traditionally 
op Ss conscription and impressment into foreign service. 

f the State partment won’t change its mind of its own accord, we hope 
Congress forces it to do so. 
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TUESDAY, JULY 26, 1955 


House oF REPRESENTATIVES, 
ComMITTEE ON Foreicn AFFAIRS, 
Washington, D. C. 

The committee met, pursuant to call, in room G-3, United States 

Capitol, at 10:25 a. m., Hon. James P. Richards (chairman) presiding. 

hairman Ricnarps. The committee will come to order, please. 
Ladies and gentlemen, we will continue hearings on House Joint 
Resolution 309. If there are any members who want to continue 
interrogation of the three witnesses, I will be glad for you to proceed. 
Mr. Adair. 

Mr. Aparr. I have just a brief question or two. 

A great deal has been made, gentlemen, of the fact that the penal- 
ties provided, or the penalties assessed by the foreign courts in cases 
where American servicemen have been tried have been by and large 
reasonable, in your opinion. In fact, in some cases less rigorous than 
probably American courts or courts-martial would have imposed. 

A thing that bothers me in respect to this situation leads me to 
my question: Do you regard the important thing as the past record 
of punishment, either fines or imprisonment, or the underlying prin- 
ciple of the matter, that is, the question as to whether or not American 
servicemen should be tried by foreign courts? Which of those do you 
think is the most important? 


STATEMENT OF HON. ROBERT MURPHY, DEPUTY UNDER 
SECRETARY, DEPARTMENT OF STATE 


Mr. Murpuy. Mr. Adair, I don’t think there is any question that 
we regard the principle involved as the more important of the two. 
But the data regarding that was supplied as background information 
to controvert what we think is a good deal of misinformation which 
has been disseminated in this country, especially regarding the so- 
called cruel and inhuman punishments inflicted on our personnel 
abroad. There have been many statements made to that effect. 
We thought it might be well to have the facts, as we know them, 
before the committee. 

Mr. Aparr. We would all agree that perhaps with the changing 
international climate, the severity of the punishments might very 
well, and probably will, vary from time to time, either one way or the 
other. That is a thing which is subject to immediate change. The 
underlying principle is important, it seems to me. 

I am delighted, Mr. Secretary, that you agree with that. I assume 
that the other gentlemen, Mr. Leigh and Mr. Rankin, would also 
share that view; am I correct in that? 


* 361 
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STATEMENT OF HON. J. LEE RANKIN, ASSISTANT ATTORNEY 
GENERAL, OFFICE OF THE LEGAL COUNSEL, DEPARTMENT OF 
JUSTICE 


Mr. Rankin. The Department of Justice certainly does. That 
was the basis of our examination of these treaties originally and also 
for this hearing, to determine whether or not the armed services 
personnel would get more under these agreements than they would 
have otherwise in protection. 

Mr. Aparr. The underlying principle in the opinion of the Depart- 
ment of Justice is the important thing? 

Mr. Rankin. Of course. 

Mr. Aparr. Now, Mr. Chairman, if I may say just a word more 
about this matter of punishments which are referred to as cruel and 
unusual, I believe the investigation reveals that no such punishments 
have thus far been imposed upon American servicemen? 


STATEMENT OF MONROE LEIGH, ASSISTANT GENERAL COUNSEL 
FOR INTERNATIONAL AFFAIRS, DEPARTMENT OF DEFENSE 


Mr. Leicu. That is correct. 

Mr. Aparr. Is it possible that such punishments might be imposed 
under the terms of the Status of Forces Treaty? 

Mr. Murpny. Of course, it is awfully hard, Mr. Adair, to look into 
a crystal ball and say that some time in the distant future. We don’t 
see any possibility of it now, based on the legislation in the countries 
involved and the procedures. 

Mr. Aparr. Let me put it this way: From the basis of strict legal- 
ity, the legislation of the countries involved, the Status of Forces 
treaties, any other arrangements which might have an effect upon the 
questions, bilateral understandings, or anything of that sort, is it 
possible, not probable now, but possible, that punishments which are 
unknown to American law might be imposed upon American service- 
men by these nations? 

Mr. Murpny. Mr. Adair, we think it is not possible, because in 
addition to the actual provisions, such as, for example, paragraph 9 
of article VII, which we have discussed before, which provides certain 
safeguards for the servicemen in question, there is always in addition 
the right of our Government to intervene on the diplomatic level, 
which we have done and will do wherever it is necessary. 

I think that is an added precaution which is a safeguard which 
should not be overlooked. 

Mr. Aparr. Mr. Chairman, may I address that same question to 
Mr. Rankin, now? I am not speaking on the basis of probability, 
but upon the basis of legal possibility. 

Chairman Ricuarps. Does Justice want to have an answer to that 
from your standpoint? 

Mr. Ranxry. We don’t think so. We are assuming, though, in 
that answer the statements or information that we received from the 
State Department, that in the application of penalties, such as the 
cutting off of a hand in some of the countries in the Near East, that 
is always limited to Moslems because of the religious aspects, and is 
not applied to Christians or people that would be like our armed- 
service ptrsonnel. 
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We have no history of any cases in which that has ever been ap- 
plied to persons who are non-Moslems, according to information we 
have received from the State Department. 

Mr. Aparr. Your information, then, is predicated upon informa- 
tion supplied by the State Department? 

Mr. Rankin. In regard to the hand-cutting-off matter. 

Mr. Aparr. That brings me back again, Mr. Murphy, in trying to 
pin it down, does the State Department feel that unusual punish- 
ments of any kind, unusual and unknown to our law, will not be ap- 
plied in the future because they haven’t been in the past, or because 
you can point to a prohibition in so many words in some of the treaties 
or arrangements which are now in existence? 

Mr. Murpay. I think it is a combination of the two, Mr. Adair, 
plus the history of the jurisprudence in those countries and the ex- 
perience of other agencies. Take, for example, what we are talking 
about—mutilation. In Saudi Arabia mutilations are still practiced 
in respect to the native Moslem population. No such judgment has 
ever been made against any American. 

As we said the other day, Aramco, an American company, is oper- 
ating in Saudi Arabia, with 21,000 employees, of whom 3,000 are 
Americans, all civilians, and without any protection at all, and who 
are exposed much more than our soldiers who are on bases, where we 
have exclusive jurisdiction under our special arrangements with 
Saudia Arabia. 

It is only in the case of the serviceman who would stray off base, 
a. w. 0. l., against orders, and into an area where he shouldn’t be, that 
there would be a possibility. But our Americans who live in that 
area every day, 3,000 of them, and who would obviously be exposed 
to such punishments, have never had it applied against them. Nor in 
the history of Saudia Arabia has any Christian been so exposed. 

Mr. Aparr. You say they would be exposed to that possibility. 
That is the thing that concerns me. I think you have given conclusive 
evidence as to the historical background of the matter. I am inter- 
ested in the possibility of the future. I stress the word, ‘‘possibility,”’ 
as opposed to, “‘probability.”” Can you point to any words written 
down any place which would give us assurance that our servicemen 
would not be subject to that, not historical background, now, but 
talking about the future? 

Mr. Murpuy. I can’t cite you words—you mean, a statutory pro- 
vision? 

Mr. Aparr. An agreement of any kind, any written undertaking 
of any kind with our Government, which has the force of law? 

Mr. Murpay. If you, just for the moment, put yourself in the 
shoes of the foreign country, would you agree to enter into such an 
agreement, that you would not inflict cruel and 

Mr. Aparr. It is difficult for me, Mr. Murphy, to put myself in 
those shoes. I am concerned about that question, sir. I am not 
trying to be contentious about it. I think it is a fundamentally 
very important one: Do we have anything which says that that type 
of punishment cannot be inflicted? 

Mr. Murpuy. We have, in the case of Saudi Arabia, a specific 
agreement with them under which we have practically exclusive 
jurisdiction. 
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Mr. Apvatr. Does that agreement provide—— 

Mr. Murpny. Really, the question doesn’t arise—— 

Mr. Apvarr. How about any other country apart from Saudi 
Arabia? Just a moment. If our man gets off his military base in 
Saudi Arabia, does that agreement still apply? 

Mr. Murpuy. Mr. Yingling is pointing out that it is the whole 
base area, wherever our forces are and should be, covers the whole 
business. 

Mr. Aparr. The whole country? 

Mr. Murpny. The whole area where our troops are, and no case 
a _ arisen where a serviceman has been in any difficulty with the 

audis. 

Mr. Aparr. Then, may we understand—— 

Mr. Murpuy. We feel he is given adequate protection. Then, 
again, going beyond the serviceman, you can say we have civilians 
who are also Americans who are entitled to some privileges, who are 
theoretically exposed to the jurisdiction. 

Mr. Aparr. On that point, Mr. Secretary, on the historical back- 
ground and on the experience with our civilians, do I understand you, 
then, that in Saudi Arabia, for example, it is legally impossible under 
the written terms of some documents, for cruel and unusual punish- 
ments, as we understand that term, to be applied to an American 
serviceman any place in that country? 

Mr. Murpny. I would say so, Mr. Adair. 

Mr. Aparr. On what basis? 

“ Mr. Murpuy. Under our terms of agreement of exclusive juris- 
iction. 

Mr. Apatr. That is broad enough to include not only the man 
when he is on the base, and recreational areas, but wherever he may be? 

Mr. Murpny. It has proven that way in practice. 

Mr. Apatr. Do we have that agreement in the record? 

Mr. Mourpny. Yes. You have it in the book which we turned over 
to you. R 

Mr. Apatr. Would you be good enough, at your convenience, to 
cite us the specific place where that arrangement may be found, 
and make it a part of your remarks at this point? 

Mr. Murpry. Surely. 

Mr. Aparr. Could I ask for that, Mr. Chairman? 

Chairman Ricuarps. That is not restricted, is it? 

Mr. Murpny. No. 

Chairman Ricnarps. Without objection, that will be placed in the- 
record at this point. 

(The information requested is as follows:) 

The arrangement is contained in the agreement between the Government of 
the Kingdom of Saudi Arabia and the United States concerning Dhahran Airfield, 
effective June 18, 1951, TIAS 2290. (See also p. 380.) 

Mr. Aparr. Moving on, if I may, Mr. Chairman, are there any 
other countries apart from Saudi Arabia in which it would be legally 
possible for an American serviceman to be the subject of cruel or un- 
usual punishments? 

Mr. Murpuy. No, sir. There are no other countries where our 
pia are stationed which indulge in that practice except Saudi 
Arabia. 
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Mr. Aparr. None whatsoever? So, it is legally impossible for any 
punishments unknown to American law to be applied to American 
servicemen? 

Mr. Murpuy. That is right; in the countries where they are sta- 
tioned, yes. 

Mr. Aparr. That is, countries where we have troops stationed? 

Mr. Murpny. Yes. I add that, because a serviceman could con- 
ceivably on his leave, travel to other areas, but that would be on his 
own responsibility. 

Mr. Bentiey. Mr. Chairman, last week I asked the witnesses if 
there were any safeguards contained in the Uniform Code of Military 
Justice which would not be open to an American serviceman accused 
in the foreign courts of any country in which we have a Status of 
Forces Agreement. Information was presumably forthcoming. 

Mr. Rankin. We have prepared in the Department of Justice an 
answer. 

Mr. Benrtey. I can’t hear you, Mr. Rankin. I wonder if we 
could close the door. 

Mr. Rankin. We have prepared in the Department of Justice an 
answer to that inquiry, which I think was to be inserted in the hear- 
ing of July 20, according to your request. 

(The information referred to appears on p. 272.) 

Mr. Rankin. As I have already testified, these rights are not pro- 
tected in a number of our States under State law by reason of the 
14th amendment. 

Mr. Bentiey. Would it be a fair statement to say that not only 
does the Constitution and the Bill of Rights not follow our service- 
men overseas in uniform, which we all admit, but also in the cases you 
have cited, military justice, which is presumably something that ap- 
plies to all men in uniform at all times in service, likewise does not 
follow, strictly speaking, our servicemen overseas? 

Mr. Rankin. That isn’t quite accurate, because of the exclusive 
jurisdiction provision under the agreement where in line of duty they 
are under the Military Code of Justice. Therefore, as long as they 
are carrying out their duty in any respect, they are entirely under the 
Military Code of Justice. 

Mr. Bentiey. Where they are still in uniform but not technically 
on duty, they are not protected by the Military Code of Justice? 

Mr. Futron. On the United States bases abroad, they are. 

Mr. Rankin. That is true, with regard to bases. When you say, 
“technically on duty,” I can’t accept that. 

Mr. Bentey. Say completely off duty but still in uniform and in 
the country’s service. Then they are not protected by the Code of 
Military Justice? 

Mr. Ranxtn. They aren’t in this country, either. 

Mr. Bentiey. They are protected in this country by the Bill of 
Rights? 

fr. Rankin. No. 

Mr. Dopp. In this country they do have access to the courts of this 
country. 

Mr. Rankin. That is right. 

Mr. Dopp. That is something they don’t have when they are 
abroad, subject to the jurisdiction of foreign courts. 
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Mr. Ranxrn. In the State of California, in the State court, evidence 
that would not be admissible in a Federal court at all is admissible 
against them to convict them. 

Mr. Dopp. This is an important point. An individual who is 
tried in the California court has the right to appeal to the Federal 
courts, indeed, to the Supreme Court for a review of that case. But 
a soldier in a foreign country has no such right. 

Mr. Ranxtn. If he appealed to the Supreme Court in that ver 
case, the Supreme Court has held within the last year and a half 
that, under the law of California, such evidence is admissible even 
though it wouldn’t be in a Federal court. 

Mr. Dopp. I am aware of that. I would also observe that there is 
a close division of opinion about that decision. It is not an ironclad 
doctrine of law at all. We have been constantly widening the effects 
of the 14th amendment in this country. 

Mr. Rankin. Well, the holding of the Court in regard to segrega- 
tion would be called that. 

Mr. Dopp. There is a long series of decisions. I am familiar with 
them, and I am sure you are, and we have been progressing further 
and further and making more headway. But that is not the point at 
issue here. 

Mr. Bent ey. If I may resume the questioning, again, Mr. Rankin, 
I am still trying to see if we can’t get a definite answer to this question. 

The Bill of Rights and the Constitution do not follow members 
of our armed services overseas? 

Mr. Ranxin. That is right. 

Mr. Bentiey. My contention is, sir, that the Military Justice 
Code, the Uniform Code of Military Justice, likewise does not follow 
them overseas under the Status of Forces Agreement. 

Mr. Rankin. It does as much as it does within this country. 

Mr. Bent.ey. Let’s not make a comparison, sir. Let’s leave it 
overseas. Would that be correct? 

Mr. Rankin. I can’t answer that yes or no. As long as they are 
on duty, the code follows them throughout the world. 

Mr. Bentuey. If they are in uniform and not on duty, it does not 
follow them; would that be correct? 

Mr. Rankin. That would be correct. 

Chairman Ricnarps. Mr. Dodd, did you want to continue? 

Mr. Dopp. I wanted to ask a further question about this, if I may. 
I would like to clear up my own mind about it. 

Mr. Futon. Are you on that point? 

Mr. Dopp. Yes. . Go ahead. 

Mr. Futrton. If you are on another point, why, go ahead. 

Mr. Dopp. Go ahead. 

Mr. Futton. On the particular point that Mr. Bentley was talk- 
ing about, the Constitution and the Bill of Rights are basic docu- 
ments for every American citizen. So that the United States service- 
man abroad gets every protection that is afforded to every United 
States citizen under those documents; does he not? 

Mr. Rankin. Yes. 

Mr. Fuuton. When the United States serviceman is off duty, he 
could either be off duty on the base or off duty out in the foreign 
country where he has gone voluntarily. When the United States 
serviceman is on duty on the base, he is protected by the United States 
Military Code; is he not? 
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Mr. Rankin. By the agreement; he is not otherwise. 

Mr. Fuuron. As long as he is within the jurisdiction of the base 
and within the United States jurisdiction? 

Mr. Rankin. Yes, in accordance with the terms of the agreement. 

Mr. Fuuron. Whether or not he is on duty at that point, he is 
protected? 

Mr. Ranxin. That is right. 

Mr. Fuuron. So, the United States serviceman abroad is not being 
discriminated pqpines because any other United States citizen in a 
private or public capacity, except diplomatic representatives, are 
subject to these same jurisdictional problems, are they not? 

Mr. Rankin. More so, because civilians aren’t protected by the 
United States Military Code at all. 

Mr. Fuuron. As to the present Status of Forces Agreements, you 
hope to get better coverage as you go along, just as the protection can 
be broadened. I hope the present United States administration will 
try to get better coverage for our servicemen. 

Mr. Rankin. That really isn’t our function in Justice. I think 
that is a diplomatic function. 

Mr. Murpuy. We could certainly hope so, Mr. Fulton. We feel 
we have the maximum we can at the moment. If there is a prospect 
of a possibility of getting more, we cheerfully will take advantage of it. 

Mr. Fuuron. Whenever you can, then, in line with Mr. Bentley’s 
questioning, to give further rights for United States servicemen 
abroad where they can be obtained, you are proceeding with the ut- 
most dispatch and energy? 

Mr. Murpry. Yes, sir. 

Mr. Fuuiron. Thank you. Thank you for yielding on that point, 
Mr. Dodd. 

Mr. Dopp. I wanted to raise another question. I don’t know who 
was testifying, whether it was Mr. Murphy, Mr. Rankin or Mr. 
Brucker. My recollection is that someone testified about the condi- 
tions in these jails and prisons several days ago. My recollection is 
that the testimony was to the effect that they were really quite well 
equipped and sanitary and not really much different from our insti- 
tutions for confinement in this country. How do you know that? 

Mr. Leiau. Mr. Dodd, I think Mr. Brucker testified on this. He 
submitted for the record certain summaries which we have recently 
obtained from information in the field, on the basis of personal visits 
to the prisons where the 68 men were incarcerated. (See pp. 238- 
241.) It was fairly easy to know, in the case of Japan, where 46 of 
the 68 are imprisoned, because they are all in the same prison. We 
have had officers who have visited that. We kaow the conditions 
quite well there. 

As you pointed out, of course, conditions may be austere. We 
would not be able to say on the basis of our information that they 
were completely out of line with conditions prevailing in the United 
States. 

Chairman Ricuarps. I believe we asked Mr. Brucker, too, to 
furnish a statement as to the customary number of visits and inspec- 
tions. (See pp. 235 and 336.) 

Mr. Dopp. I want to get this down a little finer. Are you giving 
us the names of people who actually say they have been there and 
have inspected these places, or is it just an anonymous summary? 
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Mr. Leicu. No, sir. What Mr. Brucker said was that the visits 
were made every 30 days. Early this month we sent out a message 
requesting that each of these prisons be inspected personally. We 
have, in nearly every case, except in the United Kingdom, where for 
some reason we cannot tell if they made a visit to all 6 of the institu- 
tions, we know they went to 3 of them, men went and actually in- 
spected the prisons—we do not know the names of the people who 
performed the inspection. We directed it be done in July. We got 
these reports back on the basis of which Mr. Brucker spoke. 

Mr. Dopp. Had any such request gone out prior to a month ago? 

Mr. Lerexu. We had published last fall, Mr. Dodd, a Department 
of Defense regulation which required visitation every 30 days. Mr. 
Fulton dwelt on this point at our last meeting to some extent, and 
asked us if we would provide an affirmative statement on the subject. 
The only way we have concluded that we could comply with that 
would be actually to go out and ask again, which we are undertaking 
to do. When we do, we will supply that information. 

Mr. Dopp. I would like to go a little further and get the names of 
these people who made these inspections. I think it is important. 
There is a conflict about this. I have information which is con- 
tradictory to the information which has been submitted to the 
committee. 

Mr. Leien. May I, Mr. Chairman, speak on this point? Have 
you reference to the Keefe case? 

Mr. Dopp. That is one. My information about that is that no 
one representing this Government visited Keefe for, I think 16 
months. 

Mr. Lerex. Mr. Brucker said that his understanding was to the 
contrary, and he would check it. We afterward did check it, and at 
the last meeting, I believe it was while you were out, Gener@l Hick- 
man produced a report which had been made by one of his deputies 
early in July, in fact, I think, the 13th of July, after a visit to Keefe, 
in which Keefe said he had been regularly visited. (See p. 328.) 

Mr. Dopp. Have you ever checked with the Bureau of Prisons and 
asked them for their opinion about the conditions in these prisons 
abroad? 

Mr. Rankin. No. They have no jurisdiction. 

Mr. Dopp. I know that. I certainly know they don’t have juris- 
diction. I was asking if you had ever asked them for their opinion 
about conditions in penal institutions, say, in Japan, France, and 
other places? ) 

Mr. Rankin. No; we have not. 

Mr. Dopp. Don’t you think that would be a good idea? They are 
experts in the field. James Bennett has attended, I think, many con- 
ventions on penology. He ought to know a good deal about that; 
don’t you think? 

Mr. Ranxrn. If he inspected it, I know he would. Whether he 
could rely on other operators of prisons, would be something else. 

Mr. Dopp. I was in his company when he inspected a prison in 
Europe. I think it may be a good idea if you ask him what he thinks 
of these institutions. e is very able. He is in your Department. 
He has been there for a good many years. I would like to get some 
specific information, Mr. Chairman, about that. I think we ought 
to know the names of the people who have made these inspections, 
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and get something more than an anonymous summary, and I hope 
we can. 

Chairman Ricnarps. Mr. Dodd, is there a particular man down in 
the Department that you would like to have come up here and answer 
specific questions, or do you want a written statement? We will 
try to get what you want. 

Mr. Deen. I don’t think we need to do that. I think if the Assist- 
ant Attorney General, Mr. Rankin, would ask the Director of the 
Bureau of Prisons, we could get our information that way, perhaps in 
a letter or memorandum. 

Chairman Ricuarps. Can you get something on that? 

Mr. Ranxin. I will be glad to ask. 

Chairman Ricnarps. Do the best you can on that, sir. 

Mr. Dopp. I have two questions, in addition. Mr. Murphy, do 
you know if any negotiator acting in behalf of the United States ever 
suggested that it would be better if the United States handled its own 
disciplinary problems with respect to its troops abroad? 

Mr. Murpuy. Mentioned that to any foreign country? 

Mr. Dopp. Ever proposed it? 

Mr. Mourpuy. I think that has been our consistent position, Mr. 
Dodd. While I couldn’t quote you chapter and verse on what Mr. 
Spofford or General Draper said throughout these lengthy Status of 
Forces negotiations, I would be glad to check that and see what lan- 
guage was used. I think our attitude is substantially well-known to 
most foreign countries, and certainly to the European countries. 
(See p. 381.) ; 

Mr. Dopp. What I am trying to get at here is, did we go into these 
negotiations saying, ‘“‘We think it is much better for the United States 
to try its own cases? We have a good record in our courts-martial. 
We are more severe, perhaps, than you are. We will take care of these 
cons problems. We always have.’ Did anyone talk like 
that! 

Mr. Murpuy. I am sure they did. 

Mr. Dopp. Did they meet resistance? 

Mr. Murpuy. Very definite resistance. 

Mr. Dopp. By all countries involved? 

Mr. Murpuy. I think so. Again, I don’t want to make sweeping 
statements. I know of one or two examples which came to my direct 
attention, such as Japan, for example, where you not only had 
resistance but you had violent and emotional resistance. 

Mr. Dopp. When was that? 

Mr. Mourpuy. That was when I was stationed ir Japan in 1952. 

Mr. Dopp. Was that before the treaty had been 

Mr. Murpny. That is right. We had then at the end of the 
occupation simply an administrative agreement which carried on 
until ratification of the NATO forces, and the Japanese insisted on the 
NATO formula for their country. 

Mr. Dopp. I meant, was that before the treaty of peace was signed 
between Japan and the United States? 

Mr. Murpuy. Some of that effervescence was there, but it came to 
a head after the siznature of the treaty of peace, when the question 
became a live question. Up to the time of the signature of the treaty 
of peace, we had occupation and, of course, exclusive jurisdiction. 
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Mr. Dopp. We didn’t need to enter into any arrangements then, 
is that right? 

Mr. Murpay. That is right, not during the occupation. 

Mr. Dopp. Were we in conversation on these arrangements? 

Mr. Murpuy. General MacArthur was in constant conversation 
with the Japanese on that subject. 

Mr. Dopp. Mr. Adair, I think, hit the target in the middle as far 
as I am concerned. I just want to clear up my own position, if I 
may. Now I don’t want to be contentious about this or argumenta- 
tive. It seems to me the question here is not whether any of our men 
have been punished in an unusual way or in a harsh way, but whether 
or not there is any possibility of that happening. I am sure that 
entered into your thinking and the thinking of your negotiators when 
they negotiated these treaties. I think we have overlooked some- 
thing. American citizenship to me means much more than what is 
contained in its strict legal proportions. It certainly must mean 
the personification of individual liberty and freedom. I don’t say 
it is perfect. We have a long way to go in many respects. But if we 
debase that in any respect, I think we are harming ourselves. I 
think when we permit an American citizen in uniform to be subject 
to a system of jurisprudence, which, not as a matter of pride but as 
a matter of fact, is inferior to ours, we are doing something harmful 
to this country and what it stands for. I think that is an mmportant 
issue here which we have overlooked. 

When an American goes abroad in uniform, as I say, he represents 
much more than the legalities of citizenship, and particularly in these 
days when we are trying to make it perfectly clear to the rest of the 
world that these things are important things in the United States. 
I wonder if we are helping ourselves when we so conduct our affairs 
as to allow our citizens to be subject to these tribunals abroad. What 
do you think about that? 

Mr. Murpny. Mr. Chairman, we thoroughly sympathize with 
Mr. Dodd’s feeling and point of view. We feel that, of course, we 
are dealing here with countries which are not hostile countries to the 
United States. I think all of them have a certain pride in their system 
of jurisprudence. We start with a very strong feeling that our men 
are receiving fair trials, that the system of jurisprudence—for example, 
take the United Kingdom, which has a rather long record of Anglo- 
Saxon standards of justice. Yet it was willing to enter into this 
agreement too. 


Mr. Dopp. Have the British entered into such agreements with 
other countries? 

Mr. Murpny. Yes, sir. They, of course, are a signatory of the 
NATO Status of Forces Agreement that we are discussing here. 

Mr. Dopp. I didn’t make my point clear. Other than this 

Mr. Murpny. They have made the best arrangements through 
their history that they can. 

Mr. Dopp. Do you know of any place in their history where they 
stood in the posture that we have assumed and where they have en- 
tered into any agreements like these before us with other countries? 

Mr. Murpny. They have done so. Take the Japanese situation, 
again. They had the same problem that we have in Japan. They 
entered into the Brussels Pact, under which their forces remain en- 
tirely subject to a continental jurisdiction. 
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Mr. Dopp. I understand that. We know about this present situa- 
tion. I am asking about anything in their past history, when they 
stood in the posture that we stand in now. Do you know of any time 
in their history where they submitted their nationals 

Mr. Murpay. I feel that we don’t stand in the posture of a colonial 
country at all. If you are talking about British colonial history, we 
don’t contend for a minute that we stand in the British position 

Mr. Dopp. I didn’t suggest that we were. 

Mr. Murpay. If you are talking about British history, you are 
talking about the history of a colonial empire. 

Mr. Dopp. You can put that interpretation on it, if you like. I 
would say this: Did Britain, when she was the most influential power 
in the world ever submit her nationals to trials by foreign courts? 

Mr. Murpuy. Well, I think that she was never involved in an 
arrangement like NATO, nor in an agreement like the NATO Status 
of Forces Agreement; that is true. 

Mr. Dopp. Do you know any other country that ever was? 

Mr. Murpay. Take the French situation. The French have made 
many alrangements in different areas concerning the stationing of 
their forces. The Portuguese, for example, have a very long history 
of troops abroad; have made all sorts of arrangements with local 
authorities. We could perhaps work up a history of those countries. 
It would be quite a large undertaking. 

ym asa I would like to point this out. As Mr. 
Murphy says, this is a new occasion since the beginning of NATO. 
When you go and make the reference to France and Great Britain, in 
practically every instance that 1 know of, when they had troops 
abroad, it was as a colonial power. I don’t know about anything else. 
That was true in India, and everywhere else where they had troops all 
over the world. 

As Mr. Murphy says, colonialism doesn’t come into this. 

Mr. Dopp. | understand that. I think you will find in their 
history there were times when their troops were abroad not as repre- 
sentatives of a colonial power but as allies of others, trying to help 
others. I don’t know any way to make better judgments about the 
present than by looking back. I wonder if they entered into any such 
arrangements as these. I don’t think it is entirely colonial. I think 
there have been times when they have had troops in the world when 
it was not for the purposes of colonialism. 

Mr. CHATHAM. May I make an observation? 

Mr. Futon. I yield. 

Chairman Ricuarps. And then Mr. Hays wants to ask a question. 

Mr. Cuatuam. As to conditions in prison, I am sure within the 
last year you have read the conditions of some young people here 
incarcerated in the District and the conditions they were under, 
horrible conditions under which they lived. 

Now, as to troops. We have had literally hundreds of thousands 
of troops stationed in our State, North Carolina, during the last few 
years, stationed at Fort Bra si Camp Lejeune, Cherry Point, and 
other places. Two Negro soldiers raped and murdered a little girl. 
Our courts would not—this is one of many cases—release them to the 
a caer They confessed and were executed. 

ite soldier, American soldier in uniform—they were all in 
uniform—a hitchhiker, murdered an elderly gentleman, was caught 
immediately and executed. He was not turned over to, the military. 
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I am certain if they had been foreign troops they would not have 
been turned over. I am talking from the other side. That is just 
an observation. 

Mr. Dopp. Mr. Rankin, I wanted to clear this matter up that I 
raised about access to our courts. I think while it is not a constitu- 
tional guaranty, I think it is fair to say that it is part and parcel of 
what we sometimes loosely describe as the rights of an American 
citizen. 

This case that you cited, the individual who was tried, say, in a 
California court where the rules of evidence may appear to be in 
conflict with constitutional rights, in that case the individual does 
have the right to take an appeal to our higher courts. You and I 
both could agree on that. 

What disturbs me is that the soldier subject to a foreign tribunal 
has no such right. 

Mr. Rankin. An appeal isn’t worth much if the court holds that 
the evidence is valid in spite of the Constitution. 

Mr. Dopp. Isn’t the appeal worth something even though the court 
may decide against you? Isn’t that a very valuable thing to have? 

Are you trying to tell us—I don’t want to put words in your mouth— 
that the right of access to the courts is of no value if the court is going 
to rule against one? 

Mr. Rankin. No; I wanted to make it clear that the Department 
of Justice doesn’t think that the system of law on the Continent or in 
the United Kingdom is an obsolete, archaic system. There are many 
knowledgeable people in the field of law that think there are import- 
ant attributes of those systems, too, and that they are civilized sys- 
tems of law in dealing with the problems of crimes and the unlawful 
eonduct of people. 

They have adopted on the Continent the civil law system, which is 
not acceptable to us, but which could very well have been if our history 
was different. In England, we have many attributes which are almost 
identical. 

Mr. Dopp. Perhaps I am not able to communicate to you what is 
in my mind. It just seems to me there is something valuable in the 
right of an American, no matter where he is, for example, to make an 
application for a writ of habeas corpus. 

Mr. Rankin. They have the right of appeal, as for instance, in this 
Marine case. The reduction of those sentences, whether or not in 
our courts they would have gotten those reductions is quite question- 
able, knowing the general history of that situation. 

Mr. Dopp. I am quite sure that is so. But that is not what I am 
talking about. I am talking about the opportunity to have the courts 
review a decision or judgment. 

Mr. Rankin. They have that right in those countries. 

Mr. Dopp. Are you sure about that in every case? 

Mr. Ranxrin. In the NATO Status of Forces countries. Those 
are countries that have civilized systems of law. 

Mr. Dopp. I will tell you why I asked this question. I haven’t 
been able to check it, but I am advised that it is not so in all these 
countries. I wondered if you have definite information about that. 

Mr. Rankin. If you could tell me any country that you have in 
mind, I will check it specifically. 

Mr. Dopp. I will try to get the information. 
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Chairman Ricuarps. Let me say to the committee, that we 
have a couple of matters we want to attend to in executive session. 
We want to get through by 12, because it will be a tough day on 
oe floor. In about 25 minutes we will go into executive session. Mr. 
Fulton. 

Mr. Futron. The gentleman from Connecticut’s position this 
morning seems to be a broader one than just a military, when he says 
these are rights loosely described as the rights of an American citizen. 
At some times it seemed the gentleman wanted to make our military 
a special class, separate and apart from American citizens. But in 
the latter part of his questioning it appeared that the gentleman 
wanted the policy based on the general rights of an American citizen 
on the basis that England had once had rights abroad as the supreme 
arbiter of the world. 

The question comes up: Should the Congress or the administration 
extend these rights to every American citizen abroad as well as the 
military. If the rights are based on the United States Constitution, 
they should be given to every American citizen. Wouldn’t that put 
the United States into the old colonial system of extraterritorial 
courts abroad for our citizens, just as Britain had and as we had 
in colonial times, for example, in China, which was one of the greatest 
sore spots that this country ever had in foreign policy? 

Mr. Murpny. Yes, I think we paid some penalties for that in 
subsequent years. 

Mr. Fuuron. If a foreign country moves in on another country and 
tries to set up a separate system of courts to handle its own citizens 
in relation to that country, and the citizens of that foreign country 
feel strongly about it, we do get problems of colonialism and greater 
problems of foreign policy in the modern world; is that not right? 

Mr. Murpuy. I think that is correct. 

Mr. Fuuron. Mr. Chatham has made a very important point to me, 
which was that in the great State of North Carolina, military men 
there are given their full constitutional rights as every other citizen 
is given. When a military man commits a heinous crime, North 
Carolina, I am sure, would not want to give up the jurisdiction 
because there would be a public turmoil and resentment over it. 

Mr. Cuatuam. That is right. 

Mr. Futon. Therefore, when we look at these Status of Forces 
Agreements, we must make sure for Mr. Chatham that there would 
be true reciprocity. 

So, my question is: Under the Status of Forces Agreements with 
the NATO countries, and in Japan, there is assumed and contracted 
sunilar rights and similar obligations with the other countries, is that 
not so? 

Mr. Murpuy. Yes; in the NATO countries the obligations are 
reciprocal, 

Mr. Futon. So, in answer to Mr. Chatham’s inquiry, of course, 
the United States would have the rights as well as the obligations just 
as any one of these other countries under the Status of Forces Agree- 
ments would have? 

Mr. Murpuy. Yes. 

Mr. Fuuron. As to punishments, I agree with Mr. Dodd of Con- 
necticut. I believe it is incumbent upon the Attorney General or the 
State Department or Department of Defense, or all three combined, 
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and I would renew the request, to come up with the number and type 
of visits for every United States serviceman confined abroad, in order 
to affirmatively rebut all these rumors that go around. 

Chairman Ricuarps. They agreed to furnish that statement the 
other day. 

Mr. Fuuton. I think we need it in writing, by person, by time, and 
what was covered on each visit or inspection. 

Chairman Ricuarps. Do the best you can. We will consider it 
before taking action. 

Mr. Murpuy. We will have to refer it back to the field to get all 
the details you want. I don’t now know how long it will take. 

Mr. Leiex. About a week. 

(The information referred to appears on p. 385.) (See also p. 336.) 

Mr. Dopp. I believe in the Record for yesterday, or Thursday or 
Friday, Congressman Bow had a letter from an American soldier 
who described the horrors of his confinement; is that right? 


STATEMENT OF HON. FRANK T. BOW, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 


Mr. Bow. Perhaps you are thinking of a newspaper article. 

Mr. Dopp. Has that been turned over to this committee? 

Mr. Bow. It is in the Congressional Record. 

Mrs. Bouron. Record where? 

Mr. Bow. In the Congressional Record. 

Chairman Ricuarps. Congressman Bow will have ample oppor- 
tunity to present any evidence he has. I have a letter from a chap 
down here in Virginia, from a reformatory, in which he says it is a 
sweathouse, solitary confinement, and so forth. I have always heard 
that Virginia was a pretty up-to-date State myself and had good 
government. I am not sure that his judgment is entirely unbiased. 

If you have anything to put in the record, we want to receive it. 

Mr. Futron. There is none of us around this table that does not 
want in every way to protect our United States servicemen abroad 
and see that they are given every right possible and that in their 
confinement they are given everything that can and should be given 
to them to insure their comfort and safety. We are, I think unani- 
mously agreed on that. 

If we could have the evidence or information that is not accessible 
to any one of us individually and can only be gotten by indirect 
sources, it would help very much in my own decision on this point. 

Chairman Ricnarps. Mr. Hays. 

Mr. Hays of Ohio. I don’t want to take up the committee’s time 
if this subject has been covered. Has anything been put in the record 
about the case of the American soldiers in Turkey and what happened 
subsequently to them? 

Mr. Mourpuy. It has. They were acquitted. That has been’ put 
in the record. 

Mr. Hays of Ohio. I will take only a minute, but the Turkish 
representatives were at this NATO meeting that I attended and from 
which I have just returned. The subject was brought up at a lunch- 
eon at the NATO ambassador’s. One of the members of the com- 
mittee said that he had a constituent in that and he was quite out- 
raged that he was in jail. I said, “This is a good place to take it 
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up. Let's take it up with the Turks themselves and get to the bottom 
of it. 

He didn’t want to push it, so I proceeded in the matter. We found 
out that they were not only acquitted but while in jail they were pro- 
vided with two orderlies, and that they could order whatever food 
they liked and it was sent in; that they were confined in a barracks 
and not a jail. It looked to me like a report that they were kind of 
on a holiday. 

Chairman Ricuarps. Did that happen in Turkey? 

Mr. Hays of Ohio. Yes. 

Chairman Ricuarps. You better not put it in the record or all the 
servicemen will be going a. w. 0.1. Mr. Vorys. 

Mr. Vorys. During Mr. Dodd’s questioning, Mr. Rankin said sort 
of under his voice, ‘‘We better get the facts on this,’’ on the question 
of what the British and French did during their past history, colonial, 
imperial, or otherwise. 

I don’t think we need an exhaustive study, but it seems to me it 
would be a good thing to get the facts, and, I believe, Mr. Rankin 
volunteered to do that. I want to get that on the record, so I ask 
him to get somebody to run down the general story as to what their 
policy was, and the exceptions to the policy, so we can have it gen- 
erally in mind and not sit around guessing at what it was. 

Mr. Rankin. I think the three departments can be of help to this 
committee by getting that information. I think if we are of the most 
help that we can be, we will have to show clearly the difference be- 
tween the colonial relationship and the relationship that we have to- 
day where we recognize the sovereignty of these various countries and 
don’t try to make them our satellites like some of the other countries 
of the world are doing. 

Therefore, we have to recognize sound systems of civilized people 
for obtaining justice in their country as well as our own; also, at times 
ours is not perfect. 

We can make such a study that I think will give you the basic 
information on which you can make a judgment. 

(The information requested appears on p. 384.) 

Mr. Vorys. One more question on the matter of information. Mrs. 
Church the other day asked that all the criminal laws of all the 
countries where we had troops be brought up here, and I objected 
because we are kind of crowded here at the table the way it is. 

On the other hand, it seems to me that we ought to have some sort 
of a synopsis or summary of those laws. 

Chairman Ricuarps. We are going to get to that. The other day 
the matter was brought up by Mrs. Church. 

Mr. Lerten. I wonder if I could ask for the name of the case that 
Mr. Bow had in mind, so we can get information on it for the record. 

Chairman Ricnarps. Congressman Bow. 

Mr. Bow. Scaletti was one. As I recall now, Montijo is another 
case, on which I have information as to condition of the prisons 

Chairman Ricnarps. Do you know that case? 

Mr. Leen. Yes, sir. We just received a wire on the inspection of 
the prison in that case, which we will put in the record. 

Chairman Ricuarps. Without objection it will be inserted at this 
point. 


65454—55—pt. 1——25 
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REPORT TO THE COMMITTEE ON ForEeEIGN AFFAIRS OF THE HovusE oF REPRE- 
SENTATIVES ON PrIsoN ConpiTIons UNDER Wuicu AIRMAN Jost E. Montiso 
Is INCARCERATED 


A3c Jose E. Montijo is presently in the custody of the French police, in confine- 
ment in the French prison at Fontainebleau, France. 

Reports from inspectors dispatched to that prison by the Department of the 
Air Force since the date of the Montijo confinement, respecting the conditions 
under which the accused is confined, follow: 

The attorney for the accused, Attorney Jaslet, has been permitted unlimited 
visitation privileges in prison to his client. Montijo has been regularly visited 
by an Army chaplain, and a Catholic priest visits the prisoner once a week to say 
Mass. Montijo has also been visited by the deputy commander and the adjutant, 
USAFE, Paris; by a bilingual American lawyer on the staff of the judge advocate, 
USAF, France; and he has also been visited by his fiance. He has also received 
visits by several personal friends. 

It is reported that Airman Montijo has to date been allowed unlimited mailing 
privileges. He has also been permitted to leave the prison in order to interview 
the member of the judge advocate department mentioned above in the office of 
the French judge to whom the case is assigned. 

Airman Montijo has been placed in a cell by himself, approximately 8 feet wide 
by 14 feet long with a 10-foot ceiling. The window is approximately 3 feet 
square; the cell itself is reported to be immaculately clean with freshly painted 
walls and a tile floor. The furnishings consist of a wooden workbench, a wooden 
stool, and a steel cot with wire springs, which folds against the wall in the daytime. 
Bedding consists of 1 unbleached muslin sheet, 3 blankets, a straw mattress, and 
a straw pillow. A clean sheet is supplied once a week. 

The prison receives the visit,of a doctor once a week; in addition, a doctor is 
always available in the event of sudden illness. The prison contains a doctor’s 
consultation room containing an operating table and medical supplies, 

Airman Montijo receives clean towels and soap once a week and is permitted 
to take a cold shower every day and a hot shower once a week. Similarly, clean 
prison clothes are furnished weekly if needed although the prisoner is permitted 
to wear normal civilian clothes, prior to sentence, if he so desires. 

Airman Montijo has reported to an Air Force representative who has recently 
visited him in prison that his food was satisfactory and adequate. He has gained 
1% pounds since his confinement commenced. 

Recreational facilities available to the prisoner consist of three-quarters of an 
hour exercise period twice a day in the prison courtyard in company with other 
prisoners. 

Incidental items such as toothpaste, toothbrush and tobacco may be purchased 
by the prisoner at any time from a prison canteen. Airman Montijo has earned 
approximately 3,700 franes from his prison employment painting toys, and he 
has stated that this sum is adequate for him to purchase personal items from the 
canteen for his own use. He has also available a prison library containing books 
in English and in French. In addition, American current magazines have been 
delivered to him. 


Chairman Ricwarps. Are there any questions which you think 
should be raised on this matter? 

Mr. Bow. Not at this time. 

Chairman Ricuarps. I wish you would get as full a report as you 
can on that particular case. 

Mr. Bow. It surprises me, Mr. Chairman, the hurried activity that 
4 are getting in the last few days. Montijo has been in jail since 
v\ lay 16. 

Chairman Ricuarps. I am glad we are getting active around here. 
That is what we want because we want to throw light on this subject. 

Mr. Adair hasn’t asked any questions on this thing. 

Mr. Aparr. Thank you, Mr, Chairman. 

Chairman Ricnarps. We have only about 15 minutes. 

Mr. Aparr. I am glad you recognize my forbearance in this respect. 
Some time ago there were questions with respect to the situation in 
Saudi Arabia. I have in my hand here a document headed, ‘‘Treaties 
and Other International Acts, Series 2290, Airbase at Dhahran.” 
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There are about a half page of provisions which, Mr. Chairman, 
I think do throw some light on this matter here with respect to the 
authority of a foreign government. 

With the permission of the chairman, I would like to read it and 
ask Mr. Murphy and others to comment on it. I am reading now 
from page 

Chairman Ricwarps. Of course, they are going to get up a state- 
ment, and you could put that statement in the record. 

Mr. Aparr. Sir, a little earlier I was pursuing the question of 
whether or not it was a legal possibility that cruel and unusual punish- 
ments could be inflicted upon American servicemen abroad, and this 
bears upon that point. 

I am reading now from page 14 of that document: 


13 (a) All United States military personnel, members of the mission, and all 
civilian employees of the mission who are United States nationals or the nationals 
of other friendly states and their dependents at Dhahran Airfield shall obey all 
applicable laws and regulations of the Kingdom of Saudi Arabia. 

(6) Any offense committed by any of the individuals referred to in (a) with the 
exception of American military personnel will be subject to the local jurisdiction 
of the Kingdom of Saudi Arabia. 


(c) Depending on international authority, the Saudi Arabian Government 
agrees that— 


(i) If any member of the Armed Forces of the United States commits an 
offense inside Dhahran Airfield he will be subject to United States military 
jurisdiction. 

(ii) In the case of anv offense committed by a member of the Armed 
Forces of the United States outside Dhahran Airfield at Al Khobar, Dam- 
mam, Dhahran, Ras Tanura, the beaches south of Al Khobar to Half Moon 
Bay, and the roads leading to these places, the Saudi Arabian authorities will 
arrest the offender and after promptly completing the preliminary investiga- 
tion will turn such person over to the mission at Dhahran Airfield for trial 
and punishment under American military jurisdiction. 

(iii) Any offense committed by a member of the Armed forces of the 
United States outside the places mentioned in (i) and (ii) will be subject to 
the local jurisdiction of the Kingdom of Saudi Arabia. 


Mr. Murphy, a little while ago I understood it was your position 
that it was impossible for a member of the Armed Forces to be tried 
by other than our military authorities in Saudi Arabia. The material 
I just read does not seem to bear that out. 

Mr. Murpuy. I am sorry if you got the impression, or I said some- 
thing to lead you to believe that it is theoretically impossible. We 
are talking about the base areas where we have exclusive jurisdiction. 

In those areas, and those are the only places where our servicemen 
are entitled under their orders and under regulations to go, that is 
true. 

We did have another discussion later on theoretically about service- 
men traveling on leave to other areas where they might be subjected 
to local jurisdiction, as they are here. 

As I understand it, and Mr. Yingling can correct me, because he 
was involved in the negotiation of this agreement, that provision was 
put in rather as a matter of principle for the Saudis, not because it is 
expected to have any practical application. 

Our arrangement with the Saudi Arabian Government relates to the 
base areas where our men are stationed and outside of which they have 
no right to go. 

If | may, we got into a discussion then of the civilians, about 3,000 
Americans, who are employed by Aramco. 





378 STATUS OF FORCES AGREEMENTS 


Mr. Aparr. I am not interested in that. I am interested in our 
mili personnel, 


Mr. Fuuron. You say that you are not interested in the United 
States civilians. 


Mr. Apair. Not for the purpose of this discussion; generally, I 
am, of course. But I am not for the purposes of this line of question- 


ee Secretary, if a member of the Armed Forces is in Saudi Arabia 
outside of the places specified in paragraphs (i) and (ii) which I have 
just read, is it not possible then for him to be tried by a Saudi Arabian 
court, and is it not possible for him as a result of that, to suffer punish- 
ments unknown to our American law? 

Mr. Mourpuy. Well, first of all, I think in theory he might be 
subject to the local jurisdiction. I think as a matter of practice— 
there have been no cases whatever—and the chances are that even 
then the Saudis would turn him over to our military authorities. 

In reply to the second question, I do not think there is a possi- 
bility that he would be subjected to cruel and unusual punishment 
in respect to the mutilation story we hear, because no American 
has been subject to that punishment, whether military or civilian, 
up to now. 

Mr. Apatr. Mr. Secretary, not what you believe will happen, but 
under this provision isn’t it possible, not what past experience has 
led you to believe, but under what I have just read, is it not possible 
for an American soldier in Saudi Arabia to be tried by a Saudi Arabian 
court? 

Mr. Murpnay. It would be theoretically possible. 

Mr. Aparr. Secondly, then, is it not possible that punishments un- 
known to American law could be meted out? 

Mr. Murpuy. We don’t think it is possible because of the practice 
of years standing, which is part of the jurisprudence of that country. 

en you use the word “possible,” I think, as a practical matter, 
it is not possible. That is our opinion. 

Mr. Aparr. Would you say then that it is impossible? 

Mr. Mourpuy. I would say it is impossible. 

Mr. Aparr. On the basis of past experience and not on the basis of 
any written material? 

r. Murpuy. Because our agreement covers the base areas where 
our servicemen are stationed, and in other areas they are not allowed 
to go. 

Mr. Avarr. This goes beyond that. It says offenses committed 
outside the places mentioned in (i) and (ii) will be subject to local juris- 
diction. 

Mr. Ran«xin. I think there ought to be one thing said to clarify 
this discussion at this point—that is, that the areas that are covered by 
the United States jurisdiction there are not only the base areas but the 
recreational areas. 

Mr. Aparr. I will concede that. 

Mr. Rankin. If the military personnel is outside, they are dis- 
obeying the orders and they are just as though they were on leave 
and on their own venture someplace, if not more so. 

Mr. Aparr. You mean, that an American serviceman cannot 
properly in Saudi Arabia be anyplace other than this Dhahran 
Airfield or these recreational areas? Do we have an understanding 
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whereby it is impossible for him under military authority to be 
elsewhere? 

Mr. Hays of Ohio. Will the gentleman yield? 

Mr. Aparr. Just let me finish. 

Mr. Hays of Ohio. You want the thing cleared up, don’t you? 
It is my understanding if he is anyplace in Saudi Arabia outside of 
the places mentioned, which is about the only place in Saudi Arabia 
anybody with normal judgment would want to go, he is a. w. o. 1. 

Chairman Ricnarps. Mr. Murphy has answered that question. 
He said he didn’t think as a practical matter it was possible, I believe. 

Mr. Morpuy. That is right. Whether he physically moves out 
into another area other than the base area—— 

Mr. Aparr. I am interested in what his legal position is, not what 
as @ practical matter may happen, what we have in writing here. 

Chairman Ricnarps. If the gentleman will yield, I think it would 
be pertinent to put in the record at this point a statement on that 
subject from the George Washington Law Review. It refers to pun- 
ishments in Saudi Arabia and that area: 


While never stated by the authorities to be exempt, occidentals have never 
received the corporal punishments (mutilations, floggings, etc.), provided for in 


Hanbalite law. 
I understood that was old Moslem law and not only applied to 
Saudi Arabia but most of those countries. 


Uncertainty as to their liability to such punishments has nevertheless been a 
source of some apprehension to resident foreigners— 


that is what you are talking about— 


Felonies committed by occidentals have been punished by imprisonment, blood 
money, and expulsion from the realm. 


Mr. Aparr. I would completely agree with that; that has been 
demonstrated here today. I am not satisfied, and I shall not belabor 
the point further, that it is legally impossible under our treaties for 
that to take place in Saudi Arabia. 

We have been told as a historical matter it has not happened; as a 
practical matter it is not likely to happen; as a religious matter it is 
not likely to happen; but I can’t find any place where it says in 
writing it shall not happen. 

Mr. Cuarnam. What would happen if a Saudi Arabian soldier in 
this country committed a crime? Aren’t we in exactly the same 
position? 

Mr. Aparr. Under the Status of Forces Treaty, I understand that 
is the case. There are separate arrangements with Saudi Arabia, I 
think I am correct. Those gentlemen, who are here as witnesses, 
Mr. Chatham, would have to answer that. 

Mr. Hays of Ohio. I have one question that I would have sub- 
mitted further, and I would like to know if I am right. If a soldier 
goes farther than those places mentioned in article 2, is he absent 
without leave? Can you find that out? 

Chairman Ricuarps. Can you answer that in 2 minutes? I am 
going into executive session. 

Mr. Lereu. I think so. There are certain tours which are con- 
ducted, as I understand it, under the supervision of an officer. Then 
they go outside these areas. That is the way it is done. 

They are the only exceptions when a man is permitted to go outside. 
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Mr. Apair. Those are outside these areas. That is true. 

Mr. Dopp. But what you are trying to do, as I understand it, Mr. 
Adair, is not only consider this resolution but point out weaknesses if 
they exist in these treaties? 

Mr. Aparr. That is right. I think we are viewing a rather novel 
problem. I think it ought to be looked at from every possible angle. 


Chairman Ricuarps. That is correct. The committee will go into 
executive session. 


(Whereupon, at 11:25 a. m., the committee went into executive 
session. ) 


(Additional statement submitted by Secretary Murphy relative to 
the agreement with Saudi Arabia.) (See also p. 364.) 


There appears to be a measure of confusion as to the situation in Saudi Arabia 
The facts are these: 

Under the agreement with Saudi Arabia of June 18, 1951, the United States has 
exclusive jurisdiction in certain substantial areas of Saudi Arabia described in the 
agreement. There is a provision in the agreement that elsewhere in Saudi 
Arabia the local authorities may exercise jurisdiction. 

The United States has exclusive jurisdiction in the areas of Saudi Arabia in 
which United States forces are stationed, do their work and have their recreation. 
With the exception of certain conducted tours under the supervision of an officer, 
United States forces are not allowed to go outside of the areas in which the United 
States has exclusive jurisdiction. Asa practical matter, therefore, it is not possible 
for a member of the forces, unless he is absent without leave, to fall within local 
criminal jurisdiction. Theoretically, a member of the forces might go a. w. o. |. 
into distant areas of Saudi Arabia where local jurisdiction pertains; in that event, 
of course, he would be in the same position as any other American, or any American 
serviceman stationed in another country who went a. w. o. 1. into Saudi Arabia. 
In fact, however, it would be practically impossible for members of our forces 
stationed in Saudi Arabia to get into such difficulties. The areas in which our 
troops live and operate are separated by desert from other populated areas in 
Saudi Arabia. 

No American serviceman has been tried for crime by local authorities anywhere 
in Saudi Arabia. 

Even under the theoretical possibility that a serviceman were absent without 
leave and were charged with crime by the local authorities in other areas of Saudi 
Arabia, he would not, as a practical matter, be subject to punishment which we 
consider cruel or unusual. As has been stated, the law inflicting mutilation as a 
penalty for crime is not applied to occidentals. It has never been applied to any 
American although many thousands have been stationed there and are stationed 
there in connection with the activities of Aramco. This unwritten principle not 
to apply such penalties to occidentals is as much part of the jurisprudence of 
Saudi Arabia as would be any treaty provision. 


It is, of one, nt possible to permeate anything absolutely against future 


contingencies. ere is always the theoretical ibility that any country 
might introduce cruel and unusual punishment. Even in that hypothetical con- 
tingency our servicemen (and other Americans as well) would not be without 
protection. The United States would consider any attempt to apply cruel and 
unusual punishment to an American as a violation of international law on the 
ground that this is below standards recognized by civilized countries. We would 
take the strongest kind of diplomatic action to prevent it. Whether there is a 
peor provision or not, this ultimately is the only protection in international 
airs. 

The arrangements made with Saudi Arabia give us, for practical purposes, ex- 
clusive jurisdiction. This the Saudi Arabian Tieverameent agreed to with great 
reluctance. The rights retained by the Kingdom of Saudi Arabia have no appli- 
cation in practice and were insisted upon by Saudi Arabia as recognition of its 
sovereign rights. If the United States considered this ment unsatisfactory, 
it would be compelled to withdraw its base from Saudi Arabia. 
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(Additional statement submitted by Secretary Murphy relative to 


the negotiations of the Status of Forces Agreement.) (See also pp. 
275, 290, and 349.) 


On a number of occasions during the hearings members of the committee ex- 
pressed interest in the background and genesis of the NATO Status of Forces 
Treaty. The witnesses for the executive branch replied to these inquiries and 
supplied materials for inclusion in the record, as requested. Additional infor- 
mation is now available, and, in view of the interest of the committee, it appears 
desirable, at the cost of some repetition, to coordinate the information and to 
set it forth briefly in one place for the benefit of the committee. 

The background in international agreements and international law is set forth 
fully in the memorandum of the Attorney General transmitted to the Senate 
Foreign Relations Committee in connection with the Senate’s consideration of 
the treaty with a view to its advice and consent to ratification (supplementary 
hearing before the Senate Foreign Relations Committee, 83d Cong., Ist sess., 
June 24, 1953). That memorandum sets forth the agreements and the practice 
which prevailed during World War I and World War II as well as agreements in 
time of peace. It also discusses jurisdiction in the absence of an agreement. 

It is not my intention to repeat or summarize the Attorney General’s exposi- 
tion. Some points, however, deserve emphasis in order to explain the genesis of 
the NATO Status of Forces Agreement. 


THE WORLD WAR II EXPERIENCE 


As the Attorney General’s memorandum points out (supplementary hearings, 
p. 42), in 1933 Great Britain adopted an act governing the status of visiting forces 
from the British Commonwealth. This act recognized the right of military courts 
of any Dominion to exercise jurisdiction in the United Kingdom in regard to mat- 
ters of discipline and internal administration. It did not exempt any members of 
the Dominion forces from local criminal jurisdiction. In 1940 the Allied Forces 
Act extended similar provisions to other allied forces stationed in Great Britain. 
It was at United States insistence that special legislation was adopted in 1942, 
granting to United States forces alone, exclusive jurisdiction over their troops. 
Foreign Secretary Eden termed this a “very considerable departure * * * from 
the traditional system and practice of the United Kingdom.”’ It was later re- 
ferred to as “‘a startling departure from long established and jealously guarded 
precedent.” The United Kingdom authorities made it quite clear that they did 
not consider such arrangements should continue in peacetime. After the war, 
informally as well as in official communications of April 30, 1948, and June 7, 1950, 
the United Kingdom gave notice of its intention to repeal the wartime provisions 
and suggested consultation with a view to new status arrangements. 

On the other hand, the agreement with the United Kingdom regarding leased 
naval and air bases (effective March 27, 1941, EAS 235), did not give us exclusive 
jurisdiction. The agreement permitted the exercise of criminal jurisdiction by the 
United States military courts. It did not, however, divest local courts of juris- 
diction. In regard to most offenses, the jurisdiction was concurrent, and there 
was nothing to prevent the local authorities from trying United States forces even 
for offenses committed in the line of duty. 

In 1943, the United States rent a delegation to Ottawa to endeavor to obtain 
exclusive jurisdiction for United States forces stationed in Canada. The Canadian 
Government was persuaded to give us exclusive jurisdiction but stated that this 
would create a political problem for them as the Canadian people would not under- 
stand why members of our forces should be immune from the jurisdiction of their 
courts, he Canadian Minister of Justice stated that he would ask the Supreme 
Court of Canada for an advisory opinion as to whether our forces were immune 
from Canadian jurisdiction under international law. Later the United States was 
informally requested to furnish a memorandum in support of its request for ex- 
clusive jurisdiction. ‘This memorandum was furnished and was filed with court by 
the Canadian Government. The court decided that the United States forces 
were not immune from Canadian jurisdiction as a matter of international law. 
Then the Canadian Government by unilateral act (Order in Council) issued under 
its war powers, gave the United States exclusive jurisdiction over its forces. The 
Order in Council was revoked at the termination of the war. 

It will be noted that in its efforts to obtain as much jurisdiction as possible over 
its forces in Canada, the United States sought support in international law, par- 
ticularly where there might have been some room for argument. The significant 
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fact about the Canadian court decision, however, is not that the United States 
made the claim that it had jurisdiction, but that the Supreme Court of Canada 
rejected that claim. It required a special act by Canada to give us exclusive 
jurisdiction. 

As the Attorney General’s memo points out, the United States also succeeded 
during World War II in obtaining exclusive jurisdiction in several other countries. 
These arrangements lapsed with the end of the war and the withdrawal of our 
forces. These same countries, as is the case also with the United Kingdom and 
Canada, do not recognize any principle of international law exempting visiting 
forces from local jurisdiction. Nor were most of them prepared to enter into 
agreements granting such exemption. The United States itself has not been 
willing to recognize any principle of international law, or indeed to enter into any 
agreement, which would totally deprive the United States of criminal jurisdiction 
over visiting forces in this country. 

Within the United States the problem arose during World War II in connection 
with the Service Courts of Friendly Foreign Forces Act of 1944. As the Attorney 
General’s memorandum points out, the act was designed to reciprocate for the 
grant of exclusive jurisdiction to American forces in Great Britain. The Senate 
committee report stressed that the proposed legislation was temporary and 
conditional and that Congress is at liberty to repeal or amend it at any time. 
And in defeating an amendment proposed by Senator Revercomb the Senate 
expressly refused to divest United States Federal and State courts from all 
jurisdiction over visiting forces. The debates made it clear that the United 

tates act would not in fact be fully reciprocal to the United Kingdom legislation, 
that while recognizing the rights of allied forces to hold their own courts-martial, 
it did not give up the concurrent jurisdiction of our courts. 


POSTWAR ARRANGEMENTS 


When the United States decided that it was in our interest to station American 
forces on foreign soil in time of peace, we were concerned to assure that these 
forces have the maximum protection possible. If we sent our forces into a 
friendly country without any special arrangement they would normally be subject 
to local jurisdiction. The practice generally followed by the Navy of making 
local arrangements whenever United States forces visited a foreign port had 


generally worked well for the purpose, but this type of ad hoc arrangement could 
u 


not be relied on to assure substantial protection. ch arrangements were tempo- 
rary and varied in scope; frequently they would result in our obtaining custody 
and jurisdiction over members of the Navy who might get into a local scrape, 
but they offered no assurance that our troops would be exempt from local criminal 
jurisdiction for any serious offenses. Such informal arrangements with local 
police officers would not be adequate, we felt, to protect large numbers of troops 
stationed in a country for indefinite periods. The countries in whose territories 
our troops were to be stationed also desired a clear understanding as to the rights 
and status of our forces. 

During the period between the end of World War II and the negotiation of the 
NATO Status of Forces Agreement, we entered into public agreements with the 
Philippines, Korea, the United Kingdom (concerning a proving ground in the 
Bahamas, as well as an agreement amending an earlier wartime agreement regard- 
ing leased bases), Denmark (for Greenland), Iceland, and Saudi Arabia. In the 
negotiation of these agreements, as well as classified agreements during this period, 
the United States in every instance sought to obtain exclusive jurisdiction over 
its forces. As the results indicate we were not able to obtain exclusive jurisdic- 
tion in most instances. In some, as I have already pointed out to the committee, 
our situation in regard to the particular country was such that we could not obtain 
as much as we were able to get subsequently in the NATO Status of Forces 
hag ate where countries were willing to go further on a cooperative, reciprocal 

asis. 

The status of friendly forces concerned also a number of our allies. As Mr. 
Rankin has told the committee, the Brussels Pact countries (United Kingdom, 
France, and the Benelux countries) reached NS Sab on the status of their 
forces in each others territory before the NATO Status of Forces negotiations 
began. These countries, also jealous for the protection and the rights of their 
troops, and including the United Kingdom which had obtained exclusive juris- 
diction for its forces in a number of countries during World War IT, recognized 
the full jurisdiction of the host state even as to offenses committed in the line of 
duty, and provided only for sympathetic consideration to requests for waiver. 
These key countries in NATO, therefore, had already shown their willingness to 
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submit their forces to the laws of their allies and their unwillingness to grant 
immunity to allied forces from their own laws. 

In the NATO Status of Forces negotiations we had to seek a change in this 
attitude in order to obtain some jurisdiction for our forces, Also, in a multilateral 
reciprocal agreement, which everyone agreed was desirable we could not, of course, 
ask for more jurisdiction than we were prepared to give. Nevertheless, aware 
that for the present at least the likelihood of large numbers of foreign forces in 
the United States was small, we emphasized more our needs as a sending state 
than what we might have to give as a receiving state. The other NATO coun- 
tries, on the other hand as might be expected, were fully aware that they might 
be receiving large numbers of visiting forces. In the end they went a long way to 
meet the views of the United States on this issue. 


THE HISTORY OF THE NEGOTIATIONS 


In view of questions put by members of the committee regarding the efforts 
made by the American negotiators to obtain maximum safeguards regarding crimi- 
nal jurisdiction over United States servicemen in the NATO SOF Treaty, I con- 
sulted Mr. Charles Spofford, who was the United States deputy in the North 
Atlantic Council charged with this negotiation. He assured me that every effort 
was extended by him, in close coordination with representatives of the Depart- 
ments of Defense and State, to obtain the maximum jurisdiction possible. He said 
this feature of the treaty was the most difficult and that because of our efforts to 
obtain a greater degree of criminal jurisdiction than proved possible, the treaty 
was delayed for a period from 5 to 8 months while the negotiations went on. In 
his opinion, every means was exhausted and we obtained the maximum we could 
under circumstances. He added that the commander-in-chief for Europe, Gen. 
Thomas Handy, at that time worked in close cooperation with our negotiators and 
cleared the text as finally agreed, recognizing that our troops would have a good 
deal more under the agreement than they would have without it. 

The story of the negotiations may be summarized briefly. 

Preliminary discussions with key countries had indicated that they would not 
consider granting exclusive jurisdiction and indeed would press for the Brussels 
Pact formula maintaining fully the jurisdiction of the host country. The United 
States for its part also was not prepared to agree to a treaty which would divest 
Federal and State courts of all criminal jurisdiction over visiting forces. It was 
against this background that the Department of Defense formulated a draft pro- 
posal for negotiation. 

On December 5, 1950, Secretary of Defense Marshall formally transmitted a 
draft status agreement to the Secretary of State. The criminal jurisdiction 
article of the draft agreement provided for exclusive criminal jurisdiction in the 
sending state over offenses (1) against the person, property, or security of the send- 
ing state, on (2) arising out of any act done in the performance of official duty; it 
provided for concurrent jurisdiction over all other offenses. In time of war, the 
sending state would have exclusive jurisdiction. 

This draft was the subject of discussions between the State and Defense De- 
partments and was also discussed with staff members of the Foreign Relations 
and Armed Services Committees of the Senate, who raised no objection to the 
proposal developed in the Department of Defense. 

hereafter, this draft proposal on criminal jurisdiction, in essentially the same 
form as transmitted by Secretary of Defense Marshall to the Secretary of State, 
was introduced before the North Atlantic Council Deputies. 

Concurrently, the United Kingdom introduced in the Council Deputies pro- 
posals based on the criminal jurisdiction provisions of the Brussels Agreement of 
1949. 

The United States negotiators found that their proposals on jurisdiction were 
unacceptable to the other NATO countries. They objected to granting exclusive 
jurisdiction to the sending state, even though this exclusive jurisdiction was limited 
to offenses arising out of an act done in the performance of official duty, or against 
the person, property, or security of the sending state. They objected to a pro- 
vision in the United States proposal granting to the sending state exclusive juris- 
diction over all offenses in time of hostilities. 

The present provisions of article VII of the Status of Forces Agreement repre- 
sent a compromise between these positions. As to offenses against the person, 
property, or security of the sending state and as to offenses arising out of acts done 
in the performance of official duty, it was agreed that the sending and receiving 
states should have concurrent jurisdiction, with primary jurisdiction resting in the 
sending state. Coupled with this was a provision against double jeopardy which 
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is now found in paragraph 8 of article VII of the Status of Forces Treaty. If our 
military authorities exercise their primary jurisdiction and bring a serviceman to 
trial for an official duty offense, the host country can no longer try him, and the 
effect is virtually as if we had exclusive jurisdiction of such cases. 

As to the United States proposal that the sending state have exclusive jurisdic- 
tion over all offenses in time of war, it was agreed that the criminal jurisdiction 
provisions should be immediately reviewed in the event of hostilities. In such 
event also, each contracting party should have the right by giving 60 days’ notice 
to suspend the application of any of the provisions of the treaty, and there should 
be immediate consultation for new arrangements. This agreement is reflected in 
article XV of the treaty. 

The United States representative, both in the working group and later at the 
time of signing, announced that in the event of hostilities, the United States 
would seek exclusive jurisdiction over its forces. 

The negotiating history shows clearly that it was impossible to secure more 
favorable criminal jurisdiction provisions than those obtained. It was not 
possible to obtain exclusive jurisdiction even over a limited class of cases; i. e., 
the line of duty cases (although indirectly we achieved approximately that 
result). And the other NATO countries were unwilling to grant exclusive 
jurisdiction even in time of hostilities, the United Kingdom expressly reserving 
its position on that question. In the United States also, the executive branch, 
and the United States Senate, as appeared from the history of the Friendly Forces 
Legislation of 1944, as well as the report of the Foreign Relations Committee on 
the NATO SOF Agreement were unwilling to agree reciprocally that all courts 
in the United States should be divested of criminal jurisdiction over foreign forces 
in time of peace. 

In the circumstances, it was the opinion of the interested Departments that 
the NATO SOF Agreement represented the best that could be obtained, that it 
afforded adequate protection, and that it should be accepted by the United 
States. Experience has proved this judgment to be sound. 


(The following information has been supplied by the Department 
of Justice in response to a request by Mr. Dodd and Mr. Vorys; see 
also p. 375:) 


In reply to the inquiries of Congressmen Dodd and Vorys, further research has 
failed to disclose any historical situation comparable to the present other than 
those already cited to the committee, where troops of one sovereign nation were 
stationed for any extended period of time within the borders of another sovereign 
nation in time of peace. 

Insofar as Great Britain and France maintained troops throughout their 
empires, it would, of course, be totally inconsistent with the principle of colonialism 
to suggest that home forces would be subject to the jurisdiction of any court, 
assuming the existence of one, which was not established and governed by the 
mother-country’s laws. A colony, by definition, is a dependent political com- 
munity subject to the laws and governed by the mother-country. 

Also beside the point for present purposes are the many “extraterritorial’’ 
agreements of the 19th and 20th centuries which a number of European nations 
obtained from Oriental, Near Eastern, and other non-Christian countries. In 
view of the disparity in bargaining power, many of these were agreements in name 
only. Owing to diversities in law, custom, and social habits, they provided either 
partial or in most cases absolute immunity of all the subjects of the one state, 
both military and civilian, from the operation of the local law of the other. Insofar 
as the United States is concerned, all capitulatory rights have been relinquished 
with the exception of an agreement with Morocco wherein we retain very limited 
extraterritorial rights. 

Pre-World War I history also discloses a number of agreements respecting 
troops in transit or during periods of actual hostilities. For example, Prussia 
entered into agreements with Hanover in 1816 and Brunswick in 1835 to permit 
the passage of Prussian troops to its noncontiguous territory, Prussia then 
consisting of a number of states or principalities. These, consistent with later 
transit agreements, provided for jurisdiction in the commanding general to 
punish Prussian soldiers who injured subjects of the host country. In the wartime 
category, British and French troops were stationed in Turkey to defend the 
Ottoman Empire during the Crimean War. In 1854, a treaty relative to military 
aid to be given to Turkey was signed by the Allies (II Hertslet, Map of Europe 
by Treaty, 1181). Article IV of the treaty provided in part: 
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“Tt is understood that the Auxiliary Armies shall retain the power of taking 
such part as they deem expedient in the operations directed against the common 
enemy, Without the Ottoman Authorities, civil or military, haviug any preten- 
sion to exercise the slightest control over their movement; * * * commanders 
of Auxiliary Armies to Maintain Discipline and Respect for the Laws: It is 
understood, on the other hand, that the commanders of the said armies under- 
take to maintain the strictest discipline in their respective troops and shall 
cause them to respect the laws and usages of the country.” 

The only really significant fact which appears from the early historical material 
is that the status of forces, in transit or during wartime, was governed by agree- 
ment, there apparently being no reliance on any recognized rule of international 
law which would confer immunity merely by the consent of the host country 
to the presence of the troops. 

Thus, in our opinion, the precedents which are relevant to the present inquiry 
are the peacetime statutes and agreements which are discussed in the Depart- 
ment of Justice legal study, entitled “International Law and the Status of Forces 
Agreement” (printed at pp. 245-248). Many of these recognized criminal 
jurisdiction over visiting forces in the host state for offenses not committed in 
line of duty. See for example the Latin American Bustamenti Code of 1928 
(IV Hudson, International Legislation (1928-29), 2279, 2373), the British Visit- 
ing Forces Act of 1933 (23 and 24 Geo. V, c. 6), the United States-Philippine 
Agreement of 1947 (TIAS 1775, art. XII, sec. 6 (Mar. 26, 1947)), and the Brussels 
Treaty Powers Agreement of 1949 (22 Department of State Bulletin, Mar. 20, 
1950, 448, 449). We have been unable to find, however, any comparable situa- 
tion where a state has quartered troops in a foreign sovereign state during peace- 
time either under an agreement or otherwise. Accordingly, there are no pre- 
cedents upon which to make the requested comparative study. 


(The following information has been supplied by the Department 
of Defense in response to a request by the committee, see also pp; 
336, 374.) 

DEPARTMENT OF DEFENSE, 

Orrice oF GENERAL COUNSEL, 
Washington 25, D. C., August 26, 1956, 
Hon. James P. RicHaRps, 

Chairman, Foreign Affairs Committee, House of Representatives. 


Dear Mr. Ricnarps: During the recent hearings on House Joint Resolution 
309, several members of the committee expressed concern over reports which they 
had received indicating that, despite a Department of Defense directive requiring 
periodic visits to members of the United States forces serving sentences to confine- 
ment in foreign penal institutions, visits had not been made in a number of cases. 

In response to a request by the committee, the Department of Defense directed 
the military authorities in the field to submit the dates on which individuals, 
who were imprisoned as of May 31, 1955, had been visited during their term of 
imprisonment, as well as names of the persons making the visits. Reports from 
the field have now been received, and the information requested is enclosed with 
this letter. 

The committee also expressed an interest in knowing the names and the 
penological background of the individuals who made the inspections of foreign 
penal institutions which served as the basis for the reports on penal conditions 
previously submitted to the committee. This information is also enclosed. 

Sincerely, 
Jack L. STEMPLER, 
Assistant General Counsel. 
Two enclosures: (1) Reports of visits to individuals imprisoned. 
(2) Penological background of prison inspectors. 
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(Aug. 1, 1955)— Visits by United States military authorities to United States personnel 
subject to United States military law in post-trial confinement in foreign penal in- 


stitutions as of May 31, 1956. 


FRANCE 





Place of confine- 
ment 


Prisoner and date 
of post-trial con- 
finement 


Visitors 


Dates of visit 





Maison Centrale, 
Abbaye |.de Fon: 
tevrault, Fonte- 
vrault. 


Ecrouves Prison, 
Toul, 





Pvt. 
27, 1953. 


Pvt. 
27, 1953 


, Oct. 


» Oct. 





Prior to July 9, 1954, no systematic record 
of visits to Pvts. and was 
maintained. However, Chaplain Rug- 

eri, who is now stationed in the United 
tates, personally confirmed that he had 
A b eos monthly visits to Pvts. 


Maj. na P. Ruggieri 0524857 (chap- 

Lg! USAREUR COMZ, APO 

mt (rotated). 

Ist os Jui J. Durkan, 0997585 (Catho- 

lic chaplain), Chinon "Engineer Depot, 
APO 256, U. 8. Army (rotated). 

Ist Lt. Harold B. Ross SN 02041372, 

ey Signal Depot, APO 256, U. 8. 

Sone Comme) 
obert W. Nelson 0933200, 
Be ay Sane Engineer Depot, £20 


256. 
Capt. Benjamin *%. Finch 02263024, De- 
og Company, 7784th AU, APO 256, 
. 8. Army. 


Mr. J. G. Sampas, representative of the 
Consul General, U. 8. Em y, Paris. 
Ist Lt. Victor J. Van Walle 02268931 
Ry Engineer Depot, 
Col. Howards. Levie 638735, Chief, Inter- 
national Affairs Division, j AGO, U. 8. 


Army. 

Lt. Col. Frank L. Humphries, 0452376, 
843 2 Ww Airborne Battalion, APO 
2388, U. 8S. Army 

Capt. Leon G. Philbrick 0424713, Head- 
quarters and Service Company, 843 En- 
eS = ~~ yy Battalion, APO 288, 


Capt. ‘isther’ E. Young, 0226249, Head- 
quarters and Service ompany, 43 En- 
ape Airborne Battalion, 


Ernest ¥. 
ste. “Ernest Floyd, RA33533087, U. 8. 
Army, (rotated). 





July 9, 1954. 

July 29, 1954, Sept. 
14, 1954, Oct. 2, 
1954. 

Oct. 2, 1954. 


Feb. 2, 1955, Feb. 
A 6 


Mar. 10, 1955, Apr. 
14, 1955, May 11, 
1955, June 17, 
1955. 

Mar. 10, 1955. 

June 1, 1955. 

July 13, 1955, 2 
hour private con- 


ference. 
In February 1955. 


In January and 
February 1955. 


In April and May 
1955. 


Date of visit un- 
known—friend. 











STATUS OF FORCES AGREEMENTS 387 


(Aug. 1, 1955)—Visits by United States military authorities to United States personnel 
subject to United States military law in post-trial confinement in foreign penal in- 
stitutions as of May $1, 1955.—Continued 


UNITED KINGDOM 





Prisoners and date of . 
Place of confinement post-trial confinement Visitors Dates of visit 





ARMY 


Her vy - by Prison, Worm- | Pvt. ———, Dec. 10, | Capt. R. Peters, 803 EAB_.. im. 
wood Serubs, England. 1954. ay 


AIR FORCE 


Her Majesty’s Prison, Bela River, | Alc , Apr. 20, 1955.| Lt. Col. I. Graves, 7559th see. 
aoe. ABS. May 

Her Majesty’s Prison, Lincoln, | Alc , Feb. 18, 1955.| Maj. J. Nankervis, 3928th | Mar. 
England. ABG 


os. Kuestner, 3928th | May 

Her Majesty’s Prison, Maidstone, | Alc , Nov. 26, 1954_| Maj. J. McCarthy, 3917th | Jan. 
England. ABG. 

Ale , Nov. 26, 1954_| Lt. Col. J. Duggin, 7th AD_| Mar. 

Lt. Col. ~ 7 

= J. Reynolds, 3917th | May 





A2c » Feb. 8, 1955.) 


A2c ——, Feb. 8, 1955 - | Lt. Col. J. D in, 7th M 
. "Jan. 24, 1955.|}Lt- Col. J. Duggin, 7¢ AD.| Mar. 
s. Set. : Feb. 3, Lt. Col. Sagli, 7th AD Apr. 7, 1955 


1955. | 
Her Majesty’s Prison, Norwich, | A2c———,, Feb. 8, 1955..| Capt. M. Kngary, 3910th | Jume 10, 1955 
England. A/B » May 27, ABG. 
1955. 
Her Majesty’s Prison, Worm- | A3c———, Apr. 29, 1955.| Lt. Col. A. Gentry, 7500th | May 11, 1955 
wood Scrubs, England. ABG 


Maj. A. Blackburn, 7500th | May 11, 1955 

ABG. 

Capt. C. M. Ghylin, 7500th | May 11,1955 
ABG 


T. Sgt. ———, Apr. 19, | Lt. Col. Forrest, 1602-5th | May 12,1955 
1955. ATW Detachment. Se oy 
y 
Captain Burch, 7500th ABG.| Apr. 
Majer Catlin, 1602-5th | July 
ATW Detachment. 
Her Majesty’s Prison, Wakefield, » Nov. 8, 1954.| Ist Lt. Love Nama, 7559th | Nov. 20, 1954 
England. AP Squadron. 
Maj. W. Skilnik, 7559th | May 30, 1955 
AP Squadron. 














CANADA 





Airmen , : , and , reported in confinement on May 
31, 1955, were sentenced on May 29, 1954, to 3 years and 1 month confinement 
for larceny of a car and robbery. The airmen involved were not stationed in 
Canada, but were apprehended and tried by Canadian authorities while absent 
without leave from their base at Elmendorf Air Base, Alaska. After serving a 
little over a year of their sentences at New Westminster, British Columbia, the 
airmen were released by Canadian authorities. Available information indicates 
that the airmen were visited once by a member of the United States military 
police during their imprisonment, but the date of the visit and the name of the 
visitor are unrecorded. 
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JAPAN 


All United States personnel convicted by Japanese courts are held at Fuchu 
Prison. Each of the prisoners at Fuchu Prison has been visited by United States 
military authorities on numerous occasions. However, specific information is 
not available as to the individual prisoners who were visited during each of the 


following visits: 
Visitors 

D. P. Michael, AF 

R. W. Adams, AF 

8. S. Robinson, AF 

A. A. Aueluette, AF 

J. R. B. Matthes, AF 


Col. K. E. La 


Maj. Gen. P. V. Lemhan, AF 


Col. F. Leultuer, AF 


Dw Ol Hara, ARG. o.6eccc use 


A. J. Hartuck, USN 


D. M:. Herts, ‘USN. oo 


Lt. B. L. Odou, Med AF 
G. Koshi, DAFC 

Lt. Col. R. C. Lowe, USA 
Maj. R. E. Vail, USA 

H. Cowden, USN 


ist Lt. K. R. Israel, Chaplain, AF 


B. G. Carnes, Chaplain, AF 
Col. F. E. Winnie, USA 
Maj. W. E. Joyce, USA 
H. D. Oda, DAC 

Capt. R. G. Lindauer, AF 
D. O’Hara, ARC 

Col. J. Lebell, AF 

W. Savestrom, ARC 

Lt. D. Verne, USN, DC 
Lt. D. R. Davis, USN 

C. B. Sherman, USN 
Maj. W. E. Joyce, USA 
Capt. F. J. Fowler, USA 
N. Oda, DAC 

-~ L. R. Elfervig, AF, IG 
T. H. Cowden, USN 

T. H. Cowden, USN 
Capt. R. G. Lindauer, AF 
T. Sgt. K. H, Orr, AF 

W. L. Savestrom, ARC 
T. H. Cowden, USN 


a Sgt 
Ensign J. R. Wheeler, USN 
Maj. R. R. Bush, USA 

W. W. Karschner, DAC 
W. Haskins, AF 

E. A. Moore, AF 

Lt. A. D. Hall, AF 

re a K. H. Orr, AF 

T. H. Cowden, USN 

P. J. Fowler, 

A. J. Sekol, Chaplain, USA 


P. 0. A. A. Miller, USN___- 


Dates of visit 
Feb. 11, 1954 
Do. 


Do. 
Apr. 21, 1954 
June 6, 1954 
Do. 


Do. 
June 7, 1954 
D 


0. 
June 22, 1954 
Do. 

July 5, 1954 
Do. 


Do. 
July 7, 1954 
Do, 


Do. 
July 13, 1954 
July 14, 1954 

Do. 


Do. 

Aug. 5, 1954 
Aug. 17, 1954 
Aug. 24, 1954 

Do. 

Do, 
Sept. 2, 1954 
Sept. 28, 1954 

Do. 


Do 


Rie Riganee: sesh lldoelien ent tiie Mane Oct. 12, 1954 


Do. 

Oct. 15, 1954 
Do. 

Oct. 23, 1954 
Do. 

Oct. 26, 1954 
Do. 


Do 
Nov. 
D 


Maj. L. H. Jongwaard, Chaplain, USA 


H. Oda, DAC 

Col. R. J. Schuetz, USA 
Lt. Col. W. W. Cox, USA 
Lt. Col. J. Palmer, USA 
M. Oda, DAC 

T. H. Cowden, USN 
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Visitors Dates of visit 
A. J. Sekol, Chaplain, USA Nov. 16, 1954 
Maj. L. H. Jongwaard, Chaplain, USA Do. 
J. J. Donahue, USN Do. 
Lt. Col. J. Palmer, USA Nov. 18, 1954 
Capt. P. Fowler, USA Do. 
H. Oda, DAC 
Lt. Col L. W. Nicol, AF 
ist Lt. A. W. Hiere, AF 
Lt. A. D. Hall, AF 
Lt. R. W. Calhan, AF 
Alc. H. A. eehingrot AF 
Alc. R. A. Bray, A 
T. H. Cowden, USN Nov. 30, 1954 
T. H. Cowden, USN Dec. 3, 1954 
Ist Lt. J. R. Palmer, USA D 
ist Lt. K. R. Israel, USAF 
Ist Lt. J. Kundiat, AF 
A3c. K. Oshita, AF 
Ensign R. Labudde, USN 
Capt L. W. Carbu, a 
Lt. G. D. Hardesty 
W. Savestrom, Sho 
Bme. T. H. Cowden, USN 
Lt. Col. H. T. Monney, USA 
T. Sgt. K. H. Orr, AF 
Alc. J. V. Brown, AF 
Lt. A. D. Hall, AF 
Lt. Col. A. R. Barry, USA 
Lt. Col. J. R. Palmer, USA 
P. E. Keller, USA 
J. G. Stulb, Jr., 
C. Rueger, AF 
Maj. L. R. Elfervig, 
C. A. Gearhart, USN 


Maj. L. R. diifervig AF 
J. G. Stulb, Jr., AF 
G. M. Koshi, DAFC Do, 
W. Savestrom, ARC . 19, 1955 
W. J. Rowland, Chaplain, AF Do. 
M. E. Suse, DAFC . 22, 1955 
Lt. ‘Gols, i Pe eee see esos ee Lge coe Do. 
Col. ce a. Opie, 8 od eee Re we pa gales Do. 
Do. 
Lt. x D. Hall, AF. Do. 
Ist Lt. Brinkerhoff, SR UE i en cdkey a Seen cc ame aie s Do. 
Maj. L. H. Jongewaard, | ES ee Oe = 4 Ae. he Ee Do. 
AS. Sokol, Chaplain, WL 6. fae. ....cade ee ino ca ees Do. 
rs J. Be, CR ii Sali hn nnd enn tums hemo ns evu Feb. 10, 1955 
NS. ee > | ee ees ee ee Do. 
W. Savestrom, ARC Feb. 11, 1955 
D. 8. Christian, AF Do. 
M. Set. N. W. Swanson, AF Do. 
Ist Lt. K. R. Israel, Chaplain, AF Feb. 14, 1955 
Capt. J. E. Phekopontsa, Chaplain, AF Feb. 21, 1955 
Lt. Col. J. R. weg EE, SS eee See Feb. 23, 1955 
Col. W. O. Beets, USA Do. 
Lt. Col. R. L. Huffaker, USAM Do. 
MM. Gata: Wy . Hee ae okie inc wien dhecdpecscudsaceges Do. 
Ist Lt. A. D. Hall, USA_-_----- FARES: TE Fae” E> FER SPR A . 
A2e W. J. Secton, AF 
Lt. A. D. Hall, AP_- 
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Visitors Dates of visit 
Maj. F. A. Fischer, Chaplain, AF Feb. 26, 1955 
T. Set. G. H. Welsh, A 
Reems as eemenneee: Bee OC SS oo os A ot cee Mar. ‘2, 1955 
ees seen hae... Go Sons ool bk 108235). ee Do. 
ba, ao ene, SI Cc Ce case ld fale CK eee Do. 

Ne ee een en ce mace moans aninw ei mmgmedin Do. 

A. Buccino, USA Mar. 3, 1955 
Ist Lt. B. a Pinkerton, USA Mar. 11, 1955 
Maj. L. H. Jongewaard, Chaplain, USA 0. 

Lt. Col. F. R. Caviness, USA 

Capt. A. I. Tarnceo, Tips at eoraal beeen men eens eames =o inked 4 

Lt. R. A. Seagrist, USA 

a Cac aeeeccuceacceuesee age 

M. Set. W. W. Staats, USA 

Cpl. J. E. Seff, USA Do. 

A. Buceino, er ee ne re ee Mar. 23, 1955 
E. E. Seffens, UNNI ai'a:-a ih aa bcd ata Aieassce acd oaenmmaeiadots once odioad 

Lt. Col. J. R. Palmer, USA 

Col, J. D. Land, ean pm le ns eopenanam ape eN oT ipabe ed 

Cpl. R. L. Parker, USA 

Lt. K. R. Israel, AF Mar. 27, 1955 
Lt. Col. C. F. Helderman, USA Mar. 28, 1955 
Lt. Col. J. R. Palmer, USA Do. 

Capt. W. D. Tucker, _eaacecnpnpartineabignamcp agai? 3 ple apa Mar. 29, 1955 
Lt. Col. J. R. Palmer, USA 

Maj. R. C. Farley, (ae ena ee einige aeinage pap © Ais 

T. Sgt. T. P. Lang, I cit sas saben oenabacinte  ieeanmlantatedsa ioe toe a oat 

T. Sgt. K. N. Orr, AF 

Capt. W. C. Simanikas, USMC 

Ist Lt. A. Hall, AF 

i ee AS a cacao once mee ueiee 
ee TI ee oceania nando anasawan ec wana Mar. 31, 1955. 
Maj. F. L. Miller, USA 

re cn ope ane a a nehaasm es oo eaen Seek Apr. 

Capt. J. R. Price, USA 

Pfc. D. M. Jampel, USA 

i re ae cacrnee eminem mae ea omen wee. 

J. F. Chambers, USA 

Pvt. R. E. Campbell, USA 

a Beek namanane oe ceee me nee nhs sane tee 
rr ns ncnccnnmnoensonhetnesenVacapion Apr. 
Os oa nanan cwbawdacsweneenas emo tae 

M. Set. T. D. Morrow, USA 

BRUERGED I. MaEMU, CIEE. oo cece sew ce cece nse nsesent hs Apr. 

M. Set. T. D. Morrow, US 

ns cncankorrossaneewseoenawe ote Do. 

Maj. R. C. Farley, USA Apr. 14, 1955 
i Sh. cnacanccceseunuonansacadatidqon Do. 
ens. Aa. ewer, GI... ....--..-.--~- Eri wg Wiis tare St a ce Apr. 18, 1955. 
Lt. Col. J. J. Deread, AF Apr. 19, 1955 
Lt. Col. W. A. Wiltberger, AF Do. 
Lieutenant Colonel Dillard, AF Do. 

ct in. Seen vOCNOnO, WOR. 6.-~ oe nem odaddaakee Apr. 20, 1955 
Maj. R. is Farley, USA 

Sfe. C. . Goff, USA_. 

Ist Lt. I "D. Nauman, US : 

M. Set. T. D. Morrow, U S eae tiple apache pall deena let eototeties '~< 4 
an ccaws ewes cscs ew tah e emmeeet 

Mr. Thompson, a all hha lee lea? Pp etre bi lanes ~ eek aa aoe 21, 1955 
Tt. K. R. Israel, AF - - 

Lt. A. D. Hall, - 

Se I, CME on on pec awerennesneseonpelt og May 

Private Broom, USA-_--- 2 enw an th dielida owcindinel | Ea ae 
Lt. Col. J. F. McGowan, |: Sia heehee CO. gato Do. 
ee ee nae eneneeee ache = anne Ad athe Do. 

Sfe. C. E. Goff, USA____- : Do. 

M. Set. T. D. a A ete soni honeion Raph inteavenett > | May 12, 1955 
Lt. Col. J. F. MeGowan, USA_..----- AEE ILS EE Bee May 13, 1955 
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Visitors Dates of visit 
Maj. R. Farley, USA hs May 13, 1955 
Sfe. C. E. Goff, USA Do. 

Lt. K. R. Israel, AF : Do. 
Capt. H. C. Bielski, Chaplain, AF Do. 

M. Sgt. T. D. Morrow, USA_----_--- LEE IIE osatonr tm ete _... May 18, 1955 
ee ee PL ay eer sie May 24, 1955 
Ni, See ee Cr ee ck May 25, 1955 
Do ds OS nai mace omens May 27, 1955 
Maj. S. Turner, Chaplain, AF Do. 

M. Set. T. D. Morrow, USA June 2, 1955 
Capt. W. C. Simanikas, a ee a ee Sel June 6, 1955 
Le ee Se ele oe Melt acecee- Creag ere June 9, 1955 
Maj. 8. Turner, Chaplain, AF Do. 

M. Set. T. D. Morrow, Dee ee 8 elt oe IAL PES June 16, 1955 
Maj. R. A. Bergmann, "USA June 21, 1955 
Ist Lt. H. E. Hukula, USA June 22, 1955 
Cpl. G. E. Wolf, USA Do. 

re . Turner, "Chaplain, AF June 24, 1955 
Lt. D. Hall, "AF June 26, 1955 
Lt. K. June 27, 1955 
Lt. Col. J. Fr. McGowan, REO JF SE See - July 1, 1955 
Maj. R. C. Farley, Do. 

G. T. Morrison, Do. 

W. C. Miller, eae Ran 2 ARR Ne NL July 6, 1955 
Mic Gc ars eaten Gin Aakn i> dei de odo Wile deme anu Ss os tsgcloaic ). 

Lt. Col. J. D. Coughlan, AF y 7,1955 
Maj. J. F. Sherwin, AF 

Capt. E. E. Ross, AF 

Maj. J. R. Thorn, AF 

Maj. C. C. Nesbit, AF 

Maj. W. L. Stowers, Chaplain, AF 

La ee ey ee OD. SSLULOta ss el edbi sci awsiCisius 

C, M, Boyd, AF 

J. R. Thaw, 

Capt. W. C. Simanikas, USMC 

Lt. J. C “egy Cc gar AF 

G. T. Morrison, U 

H, Grantham, USA 

P. E. Friore, USA 

i oc cnemcowil Uiwdptdedudiowdi doen ‘ 

RN ie rte cam nie Sods 

Maj. H. R. Sprinkle USA 

Lt. Col. G. A. MacEachran, USA 

Lt. Col. J. F. MeGowan, USA 

Lt. Col. J. F. McGowan, UBA. 2 ool. ET ee ere ee y 16, 1 
Lisle BR. devel A 1- bs sus +. as nib lel ~: Lgtauata hs K% 

Lt. Col. J. D. Coughlin, AF._....._._---- blasted tee Remote es 

cE SEAL RO 

per eg a aril yeep ees cel a AOE ob chs So 

pg ey lle i ll il AA hi pees. ae, 
i ee wenn Je gees SB, ale 

Lt. A. D. Hall, lc tli lig ln ih iat raleelen oral a 

Lt. Col. J. F. McGowan, USA : 19, 
ee nwt euene as 2 pes ages ‘Do. 

Lt. Col. W. H. DeCristoforo, USA Do. 
ee eaarehonperh a vet Mattel Do. 
Gs: Morrison, USN 

Lt. J. Choquette, cell alt pe RE REE ea li _. July 20, 

G. Peterson, DAC July 21, 

M. Jones, (Semen Nn shane leet i ll A Rdg SS eae Do. 

B. J. Pinkerton, USA July 221 


G. T. Morrison, USN Do. 

J. L. Crain AF 

Lt. A. D. Hall, AF July 23, 1955 
G2 Morrison, USN July 26, 1955 
Ist Lt. K. R. Israel, Cc ccncccananne< Rane chee oes .. July 29, 1955 
G. T. Morrison, USN I I Ee ee ced athe le Do. 


65454—55—pt. 1——26 
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United States military authorities who performed the inspections on which the reports 
concerning conditions in foreign penal institutions, previously submitted to the 
committee, were based 


FRANCE 
I. Place of post-trial confinement Persons making inspections 
A. Maison Centrale, Abbaye de ist Lt. Victor J. Van de Walle (Chaplain) 
Fontevrault, Fontevrault. 02268931, Chinon Engineer Deport, APO 


256, US Army. 
B. House of Detention, Fontenay- Capt. Don J. Waitin 01999191, 7810 Army 
le-Comte. Jnit, APO 21, US Army. 
Ist Lt. Jerome I. Braun, 02272870, JA 
Sec., HQ BASEC, USAREUR COMZ, 
APO 21, US Army. 
C. Maison d’Arret de Justice et de Capt. arren E. Stewart (Chaplain), 
Correction, Nancy. 05477758, 7839 Army Unit, APO 204, 
1S Army. 
Capt. Vincent A. Jordon, 26676A, Office of 
JA, Paris, USAFE Office, APO 230, US 
Air Force. 
Capt. John Y. Port, 01047297, 7839 Army 
Gnit, APO 204, US Army. 
D. House of Detention, Evreux. Lt. Col. Edward O. Willeford, 3391, 780 
TC 8Q., APO 253, US Air Force. 


II. Penology experience.—The above-named persons are experienced officers 
of the United States Army and the United States Air Force, respectively. None 
of the officers, however, have had any special training or experience in penology 
other than that previously gained through visits to Gnited States military con- 
finement facilities. 

UNITED KINGDOM 


British prison rules (statutory instruments) preclude formal inspections of 
British penal institutions. Reports previously submitted on confinement con- 
ditions in British penal institutions have been based upon information supplied 
by the British Prison Commission and the reports of United States Air Force 
officers who have personally visited the United States military personnel who 
are in posttrial confinement in British penal institutions. The majority of those 
persons who made such visits are legal officers, provost marshals, commanding 
officers, and chaplains. They are experienced officers of the United States Air 
Force. They have, of course, had varying degrees of experience with regard to 
United States military confinement facilities. 


JAPAN 
I. Place of post-trial confinement Persons making inspections 
Fuchu Prison, Tokyo, Japan (the only Maj. Homer Roy Sprinkle, 01798076, 
Japanese institution in which United Administrative Officer, Correction Di- 
States military personnel are im- vision, Office of The Provost Marshal 
prisoned). General, Washington 25, D. C. 


II. Penology experience.—Major Sprinkle graduated from Elon College in 1940; 
he attended the Provost Marshal School where, in 1946, he completed courses of 
specialized training for military police and provost marshals and where, in 1953, 
he completed the associated advanced courses for provost marshals. He has 
served as disciplinary supervisor, Nuremberg Military Post Stockade, 793 Mili- 
tary Police Battalion; assistant prison officer, 793 Military Police Battalion; com- 

any commander, Parolee Honor Company, 772d Military Police Battalion; Fort 
Meade, Md.; police and prison officer, Headquarters and Headquarters Company, 
210ist SU, Fort Meade, Md.; (1) stockade personnel, (2) assistant adjutant, 391 
Military Police Battalion, Fort Meade, Md.; assistant provost marshal and provost 
marshal, 2102d-2 ASU, IGMR, Pennsylvania; police and prison officer and con- 
finement officer, 2102d—2 ASU, IGMR Ponneyivania; rang | police officer, Head- 
quarters 2d Log. Command (6), USAFFE; executive officer, Provost Marshal Sec- 
tion, Headquarters Puson Military Post, USAFFE; administrative officer, Correc- 
tion Division, Office of the Provost Marshal General, Washington, D. C. 

While Major Sprinkle was the confinement officer at Indian Gap Military 
Prison, Pa., in 1952, he was operating one of the largest military confinement 
facilities in the United States. The Office of the Provost Marshal General com- 
mended him for his work at this confinement facility. 
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(The following statement was submitted for the record:) 


STATEMENT OF Hon. FranNK T. Bow, A REPRESENTATIVE IN ConcREss From 
Tue Strate or On10, Re Executive Testimony on Houses Joint Reso.vution 
309 


Mr. Chairman, may I express my deep appreciation for the opportunity given 
me to again appear before this committee. I feel the invitation is evidence of the 
sincere effort that you and the committee are making to determine all the facts 
on this most important and intricate problem. 

I assure you, Mr. Chairman, I do not consider this a contest between myself, 
joined by the other of my colleagues who have introduced similar resolutions, and 
the State, Defense, and Justice Departments. I regret to say, however, that I 
have been forced to the conclusion that the advocates of the Status of Forces 
Agreements have assumed the role of champions defending a position which once 
taken must be protected regardless of right. 

I have done my level best, with the limited staff and facilities available to an 
individual Member of Congress, to present to you every possible fact and argu- 
ment on this subject. I do not, of course, have the facilities of the three sub- 
cabinet officers who presented their arguments to you and whose entourage of 
20 to 30 officers and assistants was only a small representation of the staff that 
has been working on this subject in the 3 departments. However, I hope that 
my activity directed toward uncovering and producing information for you, as 
limited as it has necessarily been, has given you a better understanding than the 
much greater departmental activity which appears to have been directed largely 
toward maintaining the status quo. 

I am deeply concerned, Mr. Chairman, over what seems to be either a reckless 
disregard of known facts or utter ignorance of facts which should be known to 
those who have heavy responsibilities and must depend on associates and subordi- 
nates for details. 

Again I say, I do not view this as a contest between those appearing here. 
My = plea to you and the committee is—consider not who is right, but what 
is right 

Upon that premise’I shall now discuss the testimony and evidence presented 
by the Departments of State, Defense, and Justice. 

I am critical of the statements of the executive department witnesses for two 
ree reasons: 

1. With the exception of Governor Brucker, the executive’s witnesses expressed 
complacency or satisfaction with the existing Status of Forces Agreement and 
& pessimistic or defeatist attitude toward our desire to modify it in favor of greater 
protection for our men. 

2. Either these witnesses lack information or they failed to reveal to the com- 
mittee all of the information which should have been in their possession. 

view instance, we have Mr. Murphy stating, in referring to servicemen sentenced 
to jail: 

Ms not sone of these cases do we believe that an innocent man has gone to 
jai : 
* * * * * * + 

“There was not a single case in which there was a basis for the United States 
to protest that the safeguards assured by the Status of Forces Agreement for a 
fair trial were not met, or that there was any other unfairness.” 

And we have Governor Brucker, referring to a $36 fine in France, stating: 

“Only one case has arisen where it has been necessary to report to the Armed 
Services Committees of the two Houses of Congress a violation of the rights of an 
accused serviceman abroad.” 

Yet, it is brought out on examination here that in at least one other case in 
Japan, the official observers of the United States stated in their report that in their 
opinion the accused were not afforded a fair trial. 

Except for such inconsistencies as this, you will note that there is great similarity 
in the statements in their approval or use of the same arguments which have been 
advanced time and again by the State Department. It appears that some of the 
personnel of the State Department have forgotten they are representatives of the 
United States and not of some foreign country—that they are employed to further 
the interests of the United States and not to deprecate or belittle the standards 
of life for which our forefathers fought, and for which, apparently, we must still 
fight. I, for one, am a bit tired of the repeated theme that our troops abroad are 
there for our benefit, entirely ignoring the advantages which have accrued to the 
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countries in which they are stationed and making no effort to impress foreign 
countries with the fact that they are mighty lucky to have our support even 
though Mr. Murphy admits our forces “‘represent a body of trained and skilled 
manpower for which no substitution from European sources is yet practical.” 

Mr. Murphy opened his statement by expressing his regret that “Our efforts 
to inform the American people on the very important matter with which this 
committee is concerned have apparently been less successful than we had hoped.”’ 
Certainly the effort, if made, was a depressing failure. The American people as 
a whole first became aware of the effects of this agreement when the first reports 
of trial and imprisonment of soldiers under its terms trickled back to this country. 
That is when the demand for change was born. I say it will grow and grow— 
unless this committee acts favorably, or the executive branch will act to secure 
more favorable treatment for our men. 

Repeatedly in his testimony and in answer to questions, Mr. Murphy stated 
that there were ‘‘emotional’’ considerations that made it impossible for other 
nations to give our servicemen any better treatment than is provided in the 
NATO Treaty. In passing, let me say that I am fearful the same emotional 
considerations under the present situation may make it impossible for an American 
to get a fair trial. Let me say, also, that there are “emotional” considerations 
right here in America and that it behooves the State Department to take cog- 
nizance of them—at least to the degree that Mr. Murphy is concerned about the 
emotions of allied people. 

Several times in answer to questions concerning Saudi Arabia and its possible 
inhuman punishments, Mr. Murphy stated that these punishments were only 
intended for Moslems, and that there was no history of any one of the thousands 
of employees of foreign corporations or foreign oil companies operating there, 
receiving such penalties. There is a good reason for his statement. The Saudi 
Arabian Government and foreign corporations have an understanding that any 
employee who has apparently committed a serious offense shall be immediately 
removed from the country so that the jurisdiction of Saudi Arabian courts will 
not apply to him. Unfortunately there is no such protection afforded to an 
American serviceman if he should stray out of the limited area in which, by 
agreement, our Government retains jurisdiction, and while outside of such area 
commit some offense. I might add that the Saudi Arabian*Government built a 
special jail for incarceration of employees of foreign corporations who might 
be minor offenders and that in this jail there is special treatment afforded such 
offenders. 

In questioning before this committee it became obvious that Mr. Murphy 
could not have been a party to the early negotiation of the Status of Forces 
Agreement, inasmuch as he could not answer questions as to the origin of the 
plan or the theory which was developed to surrender criminal jurisdiction of 
our troops abroad. Repeatedly he was asked to name any nation that had 
demanded jurisdiction and unfailingly he refused or could not make a direct reply. 

Mr. Murphy suggests that without the Status of Forces Agreement the Com- 
munist parties in Europe might carry on propaganda campaigns to stir up trouble 
calling our troops “occupation forees.’”” What he really means to say is that 
we should continue to placate these Communist parties and Red elements in 
foreign countries by giving the criminal jurisdiction over our troops to the civil 
authorities of these countries which are frequently represented by the same 
Communist elements. Mr. Murphy did admit that he knew of no case where 
any Communist soldier had been prosecuted in any satellite country, but that 
such troops would no doubt be “occupation forces.’’ It would appear, therefore, 
that if Russian troops stationed in Satellite countries are considered ‘‘occupation 
forces,’’ then the term has lost its sting as propaganda. 

Mr. Murphy’s statement that most of the sentences have been very short and 
that the maximum sentence thus far imposed in NATO countries is 5 years is 
somewhat misleading, in that much longer sentences have been imposed in Japan, 
where the majority of cases have arisen. 

Governer Brucker, in his statement, admitted there had been sentences of con- 
finement for more than 5 years imposed in three cases, and the charts offered 
by General Hickman show that 7 of our men are currently serving sentences of 
over 5 years. As a matter of fact the maximum sentence so far imposed is really 
15 years. This occurred in Japan. 

/ith reference to these charts, may I point out that they indicate a remarkable 
increase in the number of cases in which the foreign nations have refused to waive 
jurisdiction. The executive branch has referred repeatedly to the expectation 
or hope that our requests for waiver of jurisdiction would meet with sympathetic 
attention. The record of the period from December to May of this year, as 
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compared with the period January to November last year, shows that the sym- 
pathy with which our requests are received is diminishing rapidly—so rapidly 
that one might question whether “sympathetic” is any longer the proper term to 
use. 

I can readily understand that Governor Brucker was testifying, as he said, as a 
pinch-hitter in the absence of two men whom he considered qualified for the task, 
and further that he was involved in the closing of his office as Counsel of the 
Defense Department and the assumption of new responsibilities as the Secretary 
of the Army. We certainly wish him all success in the new undertaking, and I 
am hopeful that as Secretary he may get a closer experience of how these treaties 
actually work and the effect they have upon the military commanders and the 
men themselves. It is obvious that he had little to do with the subject prior to 
his appearance here. 

In this regard, I should like first to question the Secretary’s statement that there 
has been gross distortion of a few cases such as the Keefe case. Governor Brucker 
did not point out any distortion in my statement nor did he specify how or where 
any of the cases have been distorted. To the best of my knowledge, all that has 
been published about Keefe—the facts that have aroused so much indignation in 
the hearts of the American people, has been factual and straightforward. There 
is no need to embroider, exaggerate, or distort the circumstances of these men. 

You may recall Governor Brucker was asked by a member of this committee as 
to whether the Status of Forces Agreement covered dependents of servicemen and 
he replied emphatically that it did not. After coaching from the backfield he was 
obliged to admit his error. This is just one indication that Governor Brucker 
en to testify concerning an agreement which he had not the time to consider 

ully. 

During the questioning Governor Brucker also evidenced lack of knowledge of 
the system of having an observer at the trial of an American serviceman, when he 
insisted that these observers were present from the very beginning and through all 
the preliminary proceedings. The actual statements of observers show that this 
is not true and in fact that the agreement itself only provides for an observer to be 
present at the trial and not to participate or observe any preliminary investigation 
or proceedings. I have received reports from two of the services of proceedings 
in a cases which indicate clearly the observer appeared in the case at the 
trial only. 

Since Governor Brucker, after the case of the three Marines was brought to his 
attention by a member of this committee, suggested that he did not wish to make 
the report public, I will refrain from giving any of the details of this particular case 
here, but will give you the conclusion of the observers. I quote: 

“7, Conclusion.—After careful consideration, taking into account the ramifica- 
tions involved in a trial under foreign laws, and cognizant of the fact that the 
court, not the representatives of the United States, are the judges of credibility of 
witnesses and weight of the evidence, the United States representatives are of 
the opinion that the three accused were not afforded a fair trial. We are of the 
opinion further that the accused stand unjustly convicted. In addition to the 
observations set forth in paragraph 6 above, we cannot in conscience overlook the 
paucity of evidence upon which the convictions were based. While sufficient to 
establish a prima facie case, if believed, the testimony of Morikawa is not only 
preposterous and fantastic, it is in some respects patently impossible. Without 
the testimony of Morikawa, the case for the prosecution would of course, collapse. 
Even & cursory examination of her testimony reveals the following discrepancies. 

* * % * * * * 


The United States representatives feel that the conviction of these three men, 
based upon the evidence adduced at this trial, is manifestly unwarranted and 
unfair no matter under what rules of law the court is operating.” 

This trial was not only not fair—it was not speedy, covering a period from 
October 26, 1954, to January 17, 1955, although apparently taking 6 days. 

In connection with Governor Brucker’s statement that monthly visits are 
made by representatives of the armed services to every man in prison, I wish to 
call to your attention his prepared statement that periodic visits are required by 
Directive No. 5510.4 of the Department of Defense, dated October 19, 1954. I 
believe later this directive was made a part of the record of this hearing. Since 
this treaty was ratified by the United States on July 24, 1953, it would seem that 
almost 15 months elapsed before the Department of Defense saw fit to use this 
right to visit our men in prisons. 

His statement that the Department has no report of any irregularities in the 
prison treatment of American servicemen is subject to further study. Our men 
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have suffered from the bare fact that prison conditions abroad are in no respect 
comparable to prison conditions in this country. You cannot very well expect 
them to arouse the ire of their jailers by complaining to official inspectors. 

I do not mean to be critical of Governor Brucker. His position here has 
been most difficult, flanked on one side by a representative of the State Depart- 
ment and on the other by a representative of the Justice Department, with each 
of these Departments having perhaps participated in the preparation of his 
statement or the statement of the Defense Department. Even though the armed 
services have never been in favor of surrendering criminal jurisdiction of their 
men to foreign courts, and the Defense Department is not satisfied with the 
present situation, Mr. Brucker is not able to actually say so here. Any protesta- 
tion that on the whole the treaty has been working out satisfactorily is denied by 
the remark which found its way into his prepared statement, as follows: 

“As is well known, the Department of Defense has never regarded the Status of 
Forces Agreement, or, in fact, the related agreements which we have in other 
countries, as embracing the optimum advantages for the United States. On the 
other hand, we have always stated that the NATO Status of Forces Agreement 
provided an acceptable minimum. As a matter of policy, the executive branch 
has undertaken to obtain in each new negotiation additional safeguards over and 
above those provided under the NATO Status of Forces Agreement wherever 
possible, either by supplementary agreements or by working out practical operat- 
ing arrangements between the commanders in the field and the local authorities.’’ 

Governor Brucker’s own suggestion, which he states he has recommended to 
the Bureau of the Budget for legislation to be enacted by Congress, authorizing 
the Secretary of Defense to provide—at Government expense—free local counsel 
for the protection of American servicemen abroad, is a further indication that the 
Defense Department is not wholly satisfied with at least this feature of the present 
agreement, or happy about the inability of accused servicemen to be released on 
bail. Governor Brucker states that the opposition of the Department of Defense 
to House Joint Resolution 309 is not based on unwillingness to have exclusive 
jurisdiction over its own people abroad. He states every military commander 
would, for disciplinary reasons, prefer to have such exclusive juridsiction. He 
states: 

‘‘We have no reason to believe that foreign countries now operating under the 
Status of Forces Agreement would be willing to concede exclusive jurisdiction 
such as we had in wartime in many areas; on the contrary, all evidence points the 
other way.”’ 

I call your attention to the fact that there is no evidence before the committee 
pointing the other way. That, in fact, there is evidence that the Defense De- 
partment has been able to secure an additional bilateral agreement with Greece, 
a member of NATO, conferring such exclusive jurisdiction, and has obtained 
modifications by other countries through other bilateral agreements. 

In the light of the facts I do not see how these men can justify the defeatist 
complex apparent in all of the statements made by the three Departments—‘‘we 
don’t think it can be done’”’—‘‘we are afraid to try it”—‘“they might not like us’”— 
‘“‘we must be friends.”’ I am not quoting words—but an attitude. 

Coming now to the statement made by Mr. Rankin, Assistant Attorney General 
of the United States, we must remember that Mr. Rankin was exercising the 
lawyer’s perogative of endeavoring to justify an action already taken bv selecting 
such references to decided cases, or statements out of context from such cases, 
which might appear to support his position. He was not furnishing an unbiased 
opinion as the basis for some future action. 

Attorney General Brownell, in testifying before the Senate Foreign Relations 
Committee in 1953 at hearings which lead to the ratification of this treaty, found 
himself in the same position. He was obliged to find some authority somewhere 
which would excuse the surrender of criminal jurisdiction over our servicemen to 
foreign countries, and so he roved far afield in the opinion which Mr. Rankin has 
referred to, but he neglected to account for the fact that the United States Manual 
of Courts- Martial contained a very clear statement of what this country actually 
believed was the true rule of international law. 

Just as Mr. Rankin has also ignored this statement. 

Just as the Defense Department has failed to account for the fact that the 
statement still appears in their manual and has not been changed or amended or 
modified in any way—even though they know they have surrendered the rights 
which it should guarantee to our servicemen. I quote this paragraph again, from 
section 12, page 16 ot the Manual for Courts-Martial of the United States, 1951: 

“Under international] law, jurisdiction over members of the Armed Forces of 
the United States or other sovereign who commit offenses in the territory of a 
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friendly foreign state in which the visiting armed forces is by consent quartered 
or in passage remains in the visiting sovereign.” 

We have in the world systems of law such as the ‘common law,” “civil law,’ 
“Canon law,” but it remains for our Attorney General to devise a new system 
which has the approval of all 3 of the gentlemen who have appeared before you 
on behalf of the 3 Departments, namely, “civilized standards of justice.” 

It is unfortunate that these worthy and esteemed gentlemen and the Attorney 
General of the United States should now be willing to substitute this so-called 
civilized law for America’s constitutional guaranties. 

I find that Mr, Rankin, in his zeal to make a case, has been a little less than 
frank with you. He has said there is no indication that the court’s decision in 
the case of the master of the German war vessel interned in Philadelphia was 
influenced by the fact the vessel was interned at the time, yet we know that 
friendly foreign warships are not interned. 

At another point Mr. Rankin referred to a case before the Canadian Supreme 
Court in 1943, as being in support of his present position. He said: 

“The majority of the Court held that there was no rule of international law 
conferring absolute immunity on United States forces stationed in Canada.” 

Now this is only a small part of the story. As a matter of fact, the Supreme 
Court of Canada was not in agreement on this matter. Only two Justices took 
this attitude. 

Justice Taschereau had this to say: ‘‘There seems to be a strong preponderance 
of authority in favor of the view that there exists a rule of international law 
amongst the civilized nations of the world, granting immunity to organized forces 
visiting a country with the consent of the receiving Government. 

Justice Kerwin had this to say: ‘‘The Government of Canada having invited 
into the Dominion the military and naval troops of the United States of America 
as a part of the scheme of defense of the north half of the Western Hemisphere 
and, therefore, not merely for the benefit of the United States but for that of 
both parties and, in fact, for the benefit of all the allied nations in the present 
conflict, the invitation must be taken to have been extended and accepted on the 
basis that complete immunity of prosecution in Canadian criminal courts would 
be extended to members of the United States forces. 

“‘A member of a military or a naval force stationed here is immune whether he 
be absent from his unit or ship on duty or on leave. The immunity would ex- 
tend to any member of the forces, whether attached to a unit stationed, or a ship 
present, in Canada, or not, so long as his presence in Canada is in pursuance of 
the invitation and consent of our Government. Because of the nature of the 
services that he is sent here to perform, such a member must be subject only to 
the laws of his country. The immunity does not extend to a member of the 
United States forces coming to Canada on his own business or pleasure as he 
would not be here for the purpose of military operations.” 

Justice Rand had this to say: 

“1. The members of United States forces are exempt from criminal proceedings 
in Canadian courts for offenses under local law committed in their camps or on 
their warships, except against persons not subject to United States service law, 
or their property, or for offenses under local law wherever committed, against 
other members of those forces, their property and the property of their govern- 
ment, but the exemption is only to the extent that United States courts exercise 
jurisdiction over such offenses.” 

Thus two Justices believed that international law required the Dominion of 
Canada or any other nation to grant exclusive jurisdiction to the friendly visiting 
force, and a third agreed in part. 

I believe that any additional authority which might be offered to you as to 
whether or not the statement of Chief Justice Marshall in the Schooner Exchange 
case was a correct statement of international law is totally unnecessary. 

I find that one of the things which Mr. Rankin neglected to tell you is that in 
this Canadian case the United States of America filed an extensive brief alleging 
that under the rules of international law American Armed Forces would be entitled 
to immunity in Canadian courts. 

The brief was submitted with this statement by the chargé d'affaires: 

“Sir: Under instructions of my Government and in compliance with the 
informal request of the Canadian Government, I have the honor to enclose, for 
such use as you may care to make of it, a memorandum which sets forth the views 
of the United States Government on the right under international law of members 
of the Armed Forces of the United States on Canadian territory with the consent 


of the Canadian Government to immunity from the local jurisdiction in criminal 
matters.”’ 
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I quote the summation from this brief: 

“To summarize, it will have been seen from what has been said above that by 
the almost unanimous opinion of writers on international law, and jurists who 
have dealt with the subject, members of the Armed Forces of a state on foreign 
territory with the consent of the territorial sovereign are immune from the local 
jurisdiction in criminal matters. These views are based on and supported by 
international practice as well as reason. 

“Some writers, while admitting this right to immunity of foreign forces, have 
sought to limit its application to certain times and places. The views expressed 
by them are decidedly against the weight of authority and are not supported in 
practice. There is no precise formulation of the limitations thought to be im- 
posed, such as would seem to be necessary in any pretended rule of law. Indeed, 
there is no agreement on what the limitations are. Those suggesting limitations 
do not indicate by what process of reasoning their conclusions were arrived at. 

“Reason is the foundation of the law, and the weakness of the views of these 
writers when examined in the light of the principles laid down by Marshall and 
others is apparent. 

“It is appreciated that under even the most favorable conditions the presence 
of troops of a foreign state may be a disturbing element in the normal life of a 
community. It is assumed, however, that the inconveniences and departures 
from normal procedures made necessary by their presence are regarded by the 
state which admits foreign troops as less important than the purpose for which 
they are admitted. It must, therefore, be concluded that the nation which 
consents to the presence of foreign troops on its territory cannot thereafter assert 
jurisdiction over them because the exercise of such jurisdiction would be in- 
consistent not only with the jurisdiction of their own sovereign but would derogate 
from the complete control and discipline which their sovereign must necessarily 
exercise in order to accomplish the purpose for which they were sent to foreign 
territory. 

The Attorney General of Canada also supported this contention in his brief. 

I have a copy of these briefs which I wish to submit with my statement. I 
commend them to your attention, and challenge Mr. Rankin or the Attorney 
General himself to account for their apparent change of heart in now telling you 
that Marshall’s opinion did not and does not properly state the rule of inter- 
national law. (See p. 404.) 

Incidentally, the Canadian case offers some light on the subject of military 
“‘tourists’”’—soldiers who enter another country on leave. The Attorney General 
of Canada in his brief submitted the belief that the rule of international law did 
not apply to members of the Armed Forces who entered Canada “on their own,” 
not as representatives of the Armed Forces—but as tourists or casual visitors. 

Justice Kirwan agreed with this viewpoint, and I believe it was established policy 
in Canada during the late war. However, it had little application inasmuch as 
members of our Armed Forces stationed in this country seldom if ever received 
permission to enjoy vacations in Canada. 

Mr. Rankin also drew an erroneous conclusion with regard to the Senate debate 
at the time of adoption of the Friendly Foreign Forces Act of 1944. He cited to 
you the Senate’s refusal of an amendment which would have stated the right of 
visiting forces to exercise jurisdiction over their men while in our country— 
specifically British forces. Mr. Rankin said the Senate did not want to confer 
such jurisdiction. Actually, Senator Revercomb, the author of the amendment, 
was simply trying to state in the act what he already believed to be a rule on inter- 
national law, and he explained it as follows: 

“The amendment is merely declaratory by the Congress of law which we are 
advised by the State Department exists, and which, under the decisions of the 
Supreme Court of this country, we know to exist, with reference to a friendly army 
quartered in this country or while passing through it. Therefore, Mr. President, 
the amendment is merely an expression of the rule as the Government of this 
country has recognized it to exist under international law.” 

The Senators who argued against the amendment did so on the grounds that 
the recognized rule of international law made it unnecessary. Senator Connally, 
long-time chairman of the Foreign Relations Committee, said: ‘‘Mr. President, 
is not the whole question one of permission to the foreign force to be here? We can 
exclude them if we desire to do so, but does not our consent to their being here 
carry with it incidentals, and is not one of these incidentals that the force may 
exercise its discipline and its control, and punish infractions on the part of its 
members. That being the case, why is it necessary for us specifically to provide 
that they can exercise their jurisdiction here? It goes back to the fundamental 
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question of whether we shall let them be here at all. We do not have to admit 
them. If we permit foreign troops and foreign naval officers and naval organiza- 
tions to be within the United States, the implication and the natural inference is 
that they can exercise their normal functions.” 

In the light of a careful reading of the debate, I believe Mr. Rankin erred in 
citing this Senate action as a precedent for his position. 

Much has been said also concerning the vote of 72-12 by which the Senate 
ratified the Status of Forces Treaty 2 years ago. I do not think that this estab- 
lished any criterion to guide the actions of the committee. The Senators voted 
on @ new agreement. They did not know what would happen under the agree- 
ment. We do know now. We have had 2 years of experience. And, if any vote 
is to be taken as an expression of present opinion and sentiment on the subject, 
I call your attention to the vote in the House on May 18, on my amendment 
on this subject to the first Reserve bill, when our colleagues voted 174 to 56 in 
favor of restricting use of troops in Status of Forces nations. That vote is to me 
the real guide to the thinking of the people of America at this time. 

The Brussels agreement, covering the status of forces of its signatories, has 
been pointed to by both Mr. Murphy and Mr. Rankin as the possible origin of 
the NATO Status of Forces Agreement. This prompts a review of the origin of 
the Brussels agreement itself. 

You may recall that this country recognized the necessity of restoring in 
Europe stable economic conditions and encouraging the nations of Western 
Europe to cooperate in the effort to establish sound economic conditions and 
relations. The Economic Cooperation Act of 1948, for instance, undertook to 
assist countries of Europe by furnishing material and financial assistance to 
participating countries in such a manner as to aid them through their own indi- 
vidual and concerted efforts to become independent of outside economic assist- 
ance. This was to be accomplished by promoting industrial and agricultural 
production, restoring the soundness of European currency and finances, and 
facilitating and stimulating growth of international trade of participating coun- 
tries. A ‘“‘participating country’? was defined as any country which signed the 
report of the Committee of European Economic Cooperation at Paris on Septem- 
ber 22, 1947, and any other country which would adhere to a joint program for 
European recovery. By this act we were giving encouragement to the formation 
of groups of countries who might be banded together for the purpose of qualifying 
as recipients of our aid and assistance. 

It is unfortunate, I think, that Mr. Rankin’s statement would lead one to think 
that the United States was a signatory to the Brussels treaty. Actually, the 
signatories were the United Kingdom, France, Belgium, the Netherlands, and 
Luxembourg. 

On April 5, 1949, these powers addressed a request to the United States Gov- 
ernment for assistance, stating that they had reached the conclusion that if their 
defense program was to be effective, the material assistance of the United States 
Government was essential. Their request contained no suggestion that the 
United States should furnish men, but did say that there was urgent need for 
United States material and financial assistance. 

On April 6, 1949, the Government of the United States replied that a recom- 
mendation from the executive branch of the United States would be made to 
Congress to provide assistance to such countries to meet the materiel require- 
ments of their defense program, such assistance to be in the form of military equip- 
ment and the provision of some financial assistance. Each of the signatory powers 
immediately followed with individual requests for aid. 

I can understand very well why the signatory powers to the Brussels treaty, 
with their long history of jealousy and distrust of each other, might have found 
it necessary to adopt the provisions of the agreement which they made concerning 
the status of members of their armed forces when situated in the territory of an- 
other. It was not contemplated that the United States would be a party to this 
agreement and it does not establish a precedent for our relinquishing any part of 
the criminal jurisdiction of our soldiers. 

The requests for aid and assistance established very definitely that they needed 
military supplies and materiel and financial assistance, but there was never any 
suggestion that troops would be needed. 

We could searcely be accused of any motive of aggression—and the national 
feeling which one European country might have against another would not have 
applied to us. Furthermore, we were in a strong bargaining position. If our 
representatives had insisted upon keeping complete criminal jurisdiction, I think 
it would have been granted. Just as I believe that if our representatives would 
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today make an aggressive effort to insist upon a modification of article VII, it 
could be secured. 

The theme runs through the three statements that because of this agreement 
American servicemen have gained substantial advantages—that it was impossible 
to secure more—and, specifically, impossible to retain all criminal jurisdiction of 
our troops. No instance is offered of any refusal of any one country to permit 
us to retain this jurisdiction. When it is stated that this agreement is better 
than what we had before, comparison is made between this agreement and exec- 
utive agreements which had previously been concluded. The comparison is not 
between the Status of Forces Agreement and the rule of international law which 
has frequently been propounded here in this hearing, although denied at this time 
by the Justice Department. 

To support their contention that we have gained something it is now said that 
we have exclusive jurisdiction of offenses committed by servicemen while on duty. 
All of the witnesses ignore the fact that the Status of Forces Agreement does not 
make any provision as to who shall determine the question of when a man is on 
duty—and have made no mention to you here of the fact that in some countries 
the authorities now claim by reason of this agreement that the determination of 
when a man is on duty is a prerogative of their courts and not of the military 
authorities of the United States. 

General Hickman admitted this in his testimony before the subcommittee of 
the Senate Armed Forces Committee. 

The worthy gentlemen representing these three Departments all conclude 
their statements with the assumption that the only effect of the adoption of 
House Joint Resolution 309 would be the withdrawal of American troops from 
abroad. 

They ignore the full text of the resolution. 

Let me clarify a bit. First, the President is directed to request the NATO 
for a modification of article VII. Then, in the event a modification is impossible 
to secure, the treaty is to be denounced at the earliest possible date. This would 
mean that such denunciation could not formally be made before July 24, 1957, 
or become effective before July 23, 1958. 

There is no desire or intention to weaken our own security or disturb the 
system of collective defense, but there is the desire to restore to our servicemen, 
engaged in such defense—and who may be called upon to protect our security 
abroad—all the rights granted them by our Constitution. By which I mean— 
the American system of procedure under our Uniform Code of Military Justice— 
and not the State Department version of justice which our Attorney General 
has been pleased to call civilized. 

If we are not to rely upon the rule of international law as stated by Justice 
Marshali—then the request for such modification should include the specific 
request to restore to our servicemen all of the elements of procedure and justice 
necessary to be replaced or restored to put them on a par with American service- 
men serving in this country. Let us do away with a double standard of protection 
for our military forces, where men who have the good fortune to serve their 
enlistment in the United States or countries where we have retained full jurisdic- 
tion enjoy all the rights which we can give them under our Constitution, but those 
upon whom fortune frowns by sending them elsewhere have so much less. 

I understand that some concern has been expressed here by certain members of 
this committee as to whether or not the adoption of House Joint Resolution 309 
is the proper way to secure the result—or more particularly, does this body have 
the right to direct the President to proceed as stated therein. I wish to say that 
there is ample precedent for just this procedure, and I will elaborate on these 
precedents later. 

The resolution itself fully —— with the provisions of the Status of Forces 
Agreement, which, in article XVII provides that any contracting party may at 
any time request the revision of any article of this agreement, which request shall 
be addressed to the North Atlantic Council. Article XIX provides that the 
agreement may be denied after the expiration of a period of 4 years after the date 
on which the agreement comes into force. Thus the procedures requested of the 
President are within the terms of the treaty. 

Now, if the resolution is passed by both Houses of Congress the President, of 
course, has a constitutional right to veto the same. If he approves the measure 
it may be assumed he intends to carry out its provisions. If he vetoes Congress 
in its turn has the right to pass the resolution over his veto. 

It is only in this case that a question could arise as to whether or not he would 
comply with the direction of Congress. A member of this committee has already 
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stated—on the first day of the hearing—that he did not believe the President 
would refuse to comply. I, myself, believe that if House Joint Resolution 309 
became the law of the land in the manner indicated that the President in the 
fulfillment of his constitutional duty to take care that the laws be faithfully 
executed, would follow its direction. 

I base this belief not only upon my faith in President Eisenhower, but also upon 
the precedents that exist in our history. 

In 1846 Congress, by joint resolution, on April 27, authorized the President, at 
his discretion, to notify the British Government of the abrogation of the conven- 
tion of August 6, 1827, relative to the joint occupation of the Oregon Territory. 
President Polk had requested the resolution, thus supporting the theory that 
international conventions to which the United States is a party, even those 
terminable on notice, are teminable only by act of Congress. 

In 1883 Congress, by a joint resolution, directed the President to give notice to 
Great Britain of the termination of articles 18 to 25, inclusive, of the treaty of 
Washington of May 8, 1871. The resolution was in these terms: 

“Resolved, That in the judgment of Congress the provisions of articles 18 to 25, 
inclusive, and article 30 of the treaty * * * ought to be terminated at the 
earliest possible time * * *, and to this end the President be, and he hereby is, 
directed to give notice to (Britain) that the provisions of the articles aforesaid 
will terminate and be of no force on the expiration of 2 years next after the time 
of giving such notice. 

“2. That the President be, and hereby is, directed to give and communicate 
such notice of termination on July 1, 1883, or as soon thereafter as may be * * *.”’ 

This resolution was limited entirely to the direction to the President to give 
the notice terminating the provisions in the treaty relating to Canadian fisheries 
and to coastal trading privileges. It was approved by President Chester A. 
Arthur, March 3, 1883 (22 Stat. 641), and on July 2, 1883, he gave the required 
notice. 

Instances of instruction by legislation are contained in the Payne-Aldrich 
Tariff Act of 1909 (36 Stat. 33) which contained this direction to terminate 
certain commercial agreements: 

“4. The President shall have power and it shall be his duty to give notice, 
within 10 days after the passage of this act, to all foreign countries with which 
commercial agreements have been negotiated * * * of the intention of the 
United States to terminate such agreements at a time specified in such notice, 
which time shall in no case * * * be longer than the period of time specified in 
such agreements, respectively, for notice for their termination * * *.,”’ 

When the French Government protested the receipt of a notice of termination 
from our Secretary of State, the following reply was forwarded: 

“As you are aware, the President of the United St ates, in giving the formal 
notice on August 7, 1909, has been obliged to follow implicitly the prescriptions 
of the new tariff act of the United States.’’ (For. Rels. of US, 1909, pp. 46, 284, 
270, 288, 389; John Mabry Mathews, American Foreign Relations (1938), p. 598; 
Green H. Hackworth, Digest of International Law (1943) (V:429-30).) 

In the Seamen’s Act of 1915 (38 Stat. 1164) Congress directed the President to 
terminate treaty provisions in conflict therewith: 

“16. In the judgment of Congress articles in treaties * * * insofar as they 
provide for the arrest and imprisonment of seamen deserting * * * merchant 
vessels of the United States in foreign countries * * * and other treaty pro- 
visions * * * in conflict with this Act * * * ought to be terminated, and to 
this end the President * * * is hereby requested and directed, within 90 days 
after passage of this Act, to give notice to the several governments, respectively, 
that so much * * * of all such treaties * * * will terminate on the expiration 
of such periods after notices have been given as may be required in such 
treaties * * *,” 

President Wilson gave the required notice. (Samuel B. Crandall, Treaties: 
Their Making and Enforcement, 2d edition, 1916, p. 460.) 

A direction to the President, contained in the Merchant Marine Act of 1920 
(41 Stat. 1007), to terminate treaties restricting the right of the United States to 
impose documentary customs duties was not complied with by President Wilson 
because he stated that “the treaties contained no provisions for their termination 
in the manner contemplated by Congress.”” The point was made that the direc- 
tion sought to terminate only so much of the treaty as imposed any restriction 
on the United States as to customs duties and tonnage dues and did not compre- 
hend abrogation of the treaties in their entirety. The Solicitor for the State 
Department at the time wrote: 





402 STATUS OF FORCES AGREEMENTS 


“Congress may pass an act violative of a treaty. It may express its sense 
that a treaty should be terminated. But it cannot in effect undertake legally 
to modify a treaty no matter what methods it may employ. In doing that it, 
in effect, attempts to conduct diplomatic negotiations and to encroach on the 
treatymaking power composed of the President and the Senate.” 

Earlier, in 1879, Congress enacted a bill forbidding any ship from bringing 
more than 15 Chinese immigrants to the United States on any 1 trip. President 
Hayes vetoed the bill on March 1, 1879, because the legislation would mean virtual 
exclusion of all Chinese and accordingly be in conflict with the Burlingame Treaty 
of 1868 which accorded the privilege of unlimited entry of Chinese. In his veto, 
President Hayes said: 

“The authority of Congress to terminate a treaty with a foreign power by 
expressing the will of the Nation no longer to adhere to it is as free from con- 
troversy under our Constitution as is the further proposition that the power of 
making new treaties or modifying existing treaties is not lodged by the Con- 
stitution in Congress, but in the President, by and with the advice and consent 
of the Senate * * *,” 

I wish to call your attention at this point to the fact that the Status of Forces 
Agreement contains provisions as to the means by which it may be modified or 
abrogated, and that House Joint Resolution 309 conforms strictly to the pro- 
visions of the agreement as to either right. It is not an enactment of a law of 
itself to modify or terminate an agreement. There is considerable authority for 
participation by the House in a resolution of this kind. 

As early as 1856, the Senate Foreign Relations Committee, in a report sustaining 
the validity of a Senate resolution authorizing transmission of a notice of termina- 
tion, to be adopted in fulfillment of a Presidential request addressed to the Senate 
alone, explicitly acknowledged that other procedures, such as one involving 
adoption of an authorizing resolution by both Houses, would be equally appro- 
priate. Similarly, the Supreme Court, which in a dictum set forth in an early 
decision had intimated that the power to terminate was vested in the President, 
more recently has also acknowledged that no constitutional inadequacy attaches 
to denunciation of treaty provisions by Presidential notice of termination issued 
pursuant to direction contained in the Seamen’s Act of 1915. Perhaps the strong- 
est claim of constitutional competence on behalf of participation by the House has 
been made by Edward 8. Corwin who once asserted that “legislative precedent, 
which moreover is generally supported by the attitude of the Executive, sanctions 
the proposition that the power of terminating the international compacts to which 
the United States is party belongs, as a prerogative of sovereignty, to Congress 
alone.” Concurring, though less emphatically, John Bassett Moore also observed 
that notice of termination “when given by the President * * * usually * * * has 
been given under the authority of a joint resolution of Congress.” 

From these precedents and assertions perhaps the only conclusion that safely 
may be drawr is that “history shows that treaties and executive agreements have 
been modified or abrogated as a result of various procedures which emphatically 
assert that alternative methods are even more characteristic of the unmaking of 
international acts than of their making,’ and that, perhaps, “the choice of method 
would seem to depend either upon the importance of the international question or 
upon the preference of the Executive.” (Charlton v. Kelly (1913) 229 U. 8. 447, 
476; Van der Weyde v. Ocean Co. (1936) 297 U. S. 114, 117-118; Mr. Justice 
Iredall, in his concurring opinion in Warve v. Hylton (1796) 3 Dall., 199, 256, 260, 
also acknowledged the validity of joint action by the two Houses of Congress. 
8S. Rept. 97, 34th Cong., Ist sess., as reproduced in 8S. Doc. 231, 56th Cong., 2d 
sess., Dt. 8, pp. 107-109, 111-112; see also Congressional Record, 14: 2333. 
Edward §8. Corwin, The President’s Control of Foreign Relations (1917) p. 115; 
Hackworth, op. cit., p. 319; Wallace M. McClure, International Executive 
Agreements (1941) p. 16; Mathews, op. cit., p. 616; Moore, op. cit., p. 322.) 

Before concluding, let me digress a bit to say that my mail shows an increasing 
interest in this subject from all sections of the country, and other Members have 
informed me that they are having the same experience. These letters are not 
written by irresponsible, unthinking people, swayed only by misconception, as 
Mr. Murphy suggested. Many of them show surprising knowledge of the princi- 
ples involved. And many of them are from men in the Armed Forees who have 
given this great thought and consideration, even to the point that one young man 
in France tells me his fellows hesitate to take a pass for fear they will be taunted 
and attacked by French Communist thugs and thrown into French jails for defend- 
ing themselves. A very thoughtful letter has come to me from an Air Force captain 
in France, whose name I have decided should be classified information. He writes: 
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“This is to inform you that I, along with thousands of other servicemen serving 
overseas, am opposed to this so-called Status of Forces Agreement which deprives 
us of our basic constitutional rights as American citizens. 

‘‘We serve, some because we must, others because they feel it their duty, but 
all of us without exception serve because we feel that the American way of life 
is the best way of life. We serve to protect that way of life; not to see it torn 
down right before our eyes by agreements of this type. 

““My wife, who incidentally is a former German national, nicely converted to 
the American way of life, states that an agreement such as that made behind 
closed doors, without the knowledge of the citizenry of the United States, is 
something that she would have expected out of Hitler’s Germany or Stalin’s 
ee but never from the United States. What can you say to a statement like 
that 

“Having spent the last 2 years in France, I know that there are a considerable 
number of French judiciary who are either outright Communists or are of 
Communist leanings. What sort of treatment do you imagine one of these 
betrayers of humanity would deal out to any serviceman who either accidentally 
or On purpose was ordered to appear before him? 

“I sincerely hope that you and the other Representatives will continue to 
fight for cancellation of this unconstitutional agreement. Remember, this is no 
two-way street. We have hundreds of thousands of American citizen servicemen 
in foreign countries while these same foreign countries have very few servicemen 
in ours. Great Britain, during her numerous occupations of foreign countries, 
never made such agreements with those countries. Why should we? Remember 
this too, please. To deprive one segment of our society of its constitutional 
rights makes it that much easier to deprive all segments of that society of the 
same rights.” 

I commend this closing thought to you. Where is our State Department 
leading us? 

Mr. Chairman, I cannot feel that it is at all unreasonable for this committee 
and the Congress to express itself on the Status of Forces Treaty, and I regret 
that anyone should construe my efforts as a eriticism of the President or an 
effort to embarrass him. 

I think it is perfectly natural for this Government to strive all of the time to 
improve the situation of our servicemen. Perhaps in entering into this agreement, 
the President may feel that his predecessor closed the door on further negotia- 
tions. Certainly it is to be regretted that the State Department witness seems 
to feel that way and to be content simply to defend the status quo. 

Perhaps this resolution is precisely what the President needs to justify a re- 
quest that the terms of the treaty be opened for new discussion. The section of 
the resolution which requires him to denounce the treaty if it is not modified is 
intended, and certainly should strengthen his hand in such discussions. 

I trust he will view it in this light. 

Let me tell you I believe that other nations will ke and in fact probably are 
now willing to reopen the Status of Forces Agreements. 

First. We have agreements in effect right now that give us exclusive jurisdic- 
tion. Such an agreement is in effect with Ethiopia. Very likely some of the 
secret agreements contain similar provisions. If any nation is willing to give us 
exclusive juristiction, is that not a compelling reason to strive for the same thing 
from other nations? 

Second. At least one NATO nation on whom we have conferred exclusive 
jurisniction has voluntarily acreed to waive such rights. General Hickman testi- 
fied concerning this agreement with Greece. In other wor’s, we have accom- 
plished with one nation what my colleague, Representative Budge, hoped to 
accomplish with regard to others when he presente’ his amendment to the Mutual 
Security authorization. If it can be done with one, it can be done with others. 

Third. The nations of the world with which we are allied are deenly indebted 
to us for economic and technical assistance. This calls to mind the situation 
that evisted in Great Britain in 1942 when that nation enacted legislation to give 
us exclusive jurisdiction. It was a new situation to the British because they bad 
seldom in history had fereien troors on their soil—usually it was the oprosite. 
But Lord Actin said: “Tt is a proposal unique in the constitutional history of this 
country, but the Government of the United States have heen so ungrudging in 
the aid given to this country that if they evrressed a desire for such levislation, 
no one would hesitate to grant it.’’ ‘This statement anc a similar one by Anthony 
Eden are quoted in the Canadian case to which we have referred. 
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Let me say that Lord Actin’s attitude in 1942 should certainly be reflected by 
British statesmen now, for we have given them generous aid and assistance 
through all of the intervening years, and our total aid to this and other allies 
since the war’s end is measured at more than $64 billion. 

Fourth. My ‘fourth point is closely related to the above. I believe that most of 
these nations actually recognize that our troops are stationed there largely for 
their benefit. As a matter of fact, they have urged it upon us because they want 
us to stop aggression where it begins rather than liberate them after they have 
been occupied, as we have done in the past. This point should be stressed strongly 
in all negotiations and I think it is a compelling argument, any benefits to our 
own security notwithstanding. 

In summary, we knew that we have had exclusive jurisdiction in the past. We 
have it in some countries today. Greece has waived their claims to it. We know 
that some treaties are more favorable than others, such as the Libyan agreement 
which guarantees a presumption of innocence and protection against self-incrimi- 
nation. 

Knowing all of these things, is it unreasonable to direct the President to press 
for further advantages for our men? I think not. I hope that the State Depart- 
ment, even in the absence of congressional action, will recognize the sentiment 
of America and proceed with all of its ability to secure more favorable agreements. 
I hope that the Justice Department will reexamine its position and the precedents 
which it has formerly relied upon but lately denied. It can support the State 
Department by so doing. I am confident the Defense Department would wel- 
come such action by the other two, for I am certain that our military commanders 
and the men themselves are by no means happy with nor satisfied with article VII 
of the Status of Forces Agreement and the related treaties and arrangements. 


IN THE SUPREME COURT OF CANADA 


In the matter of a reference as to whether members of the military or naval forces 
of the United States of America are exempt from criminal proceedings in Canad- 
ian criminal courts 


MEMORANDUM SUBMITTED BY THE UNITED StTaTES GOVERNMENT TO THE 
CANADIAN GOVERNMENT 


The Attorney-General of Canada submits for the information of the Court 
Note No. 901 of May 27, 1943, from the Chargé d’ Affaires of the United States in 
Canada to the Secretary of State for External Affairs of Canada, and the memo- 
randum therein referred to. 

F. D. Smita, 
J. E. Reap, 
C,. Srein. 


LeGaTION oF THE Unitep States or AMERICA, 
Orrawa, Canapa, May 27, 1943. 


No. 901 
The Right Honourable 
The Secretary of State for External Affairs, 
Ottawa. 


Sir,—Under instructions of my Government and in compliance with the 
informal request of the Canadian Government, I have the honour to enclose, for 
such use as you may care to make of it, a memorandum which sets forth the views 
of the United States Government on the right under international law of members 
of the armed forces of the United States on Canadian territory with the consent 
of the Canadian Government to immunity from the local jurisdiction in criminal 
matters. 

Accept, Sir, the renewed assurances of my highest consideration. 


Lewis CiaRK, 
Chargé d’ Affaires a, i. 


JURISDICTION OVER TROOPS ON FOREIGN TERRITORY 


By an Order in Council P. C. 2931 of April 9, 1943, the Canadian Government 
referred to the Supreme Court of Canada two questions concerning forces of the 
United States of America on Canadian territory, as follows: 

“1. Are members of the military or naval forces of the United States of America 
who are present in Canada with the consent of the Government of Canada for 
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purposes of military operations in connection with or related to the state of war 
now existing exempt trom criminal proceedings prosecuted in Canadian criminal 
courts and, if so, to what extent and in what circumstances? 

“2. If the answer to the first question is to the effect that the members of the 
forces of the United States of America are not exempt from criminal proceedings 
or are only in certain circumstances or to a certain extent exempt, has Parliament 
or the Governor General in Council acting under the War Measures Act, jurisdic- 
tion to enact legislation similar to the statute of the United Kingdom entitled 
the United States of America (Visiting Forces) Act, 1942?’ 

The first question relates to the position under international law of the military 
and naval forces of the United States of America in Canada with the consent of the 
Canadian Government. No attempt is here made to examine the position under 
Canadian law, of the military and naval forces of the United States of America in 
Canada, and hence no consideration will be given to the second question. 


I 


As a general rule, the jurisdiction of a state is absolute and exclusive within its 
own territory. However, restrictions may be imposed upon this jurisdiction by 
the state itself or may be yielded by the common consent of nations. A few of such 
restrictions have been yielded by common consent, and thus have come to be 
regarded as rules of international law. 

One of these rules recognizes the immunity from local jurisdiction in criminal 
matters of members of the armed forces or a foreign sovereign on the territory by 
permission or with the consent of the local sovereign. 


II 


The early writers on international law, for the most part, made no mention of 
the right of armed forces on the territory of a sovereign with his consent to im- 
munity from the local jurisdiction, perhaps because such immunity was taken for 
granted. However, Vattel gives attention to the matter in the following passage: 


“PassaGE oF Troors THRovuGH A NEUTRAL CouNTRY 


“The grant of a right of passage includes the grant of whatever is naturally 
connected with the passage of troops, and of those things without which it could 
not take place; this includes the right of the belligerent to take with him whatever 
is needed by an army, the right to exercise military discipline over the soldiers 
and officers, * * *”’ (The Law of Nations, Volume III, Chapter VII, Section 
130, Classics of International Law, Carnegie Institution of Washington, 1916). 

In more modern times, the subject of immunity of armed forces from the local 
jurisdiction has been considered by practically all of the leading authorities on 
international law. The matter is thus treated by Hall: 

“Either from oversight, or, as perhaps is more probable, because the exercise 
of exclusive control by military and naval officers not only over the internal 
economy of the forces under their command, but over them as against external 
jurisdiction, was formerly too much taken for granted to be worth mentioning, 
the older writers on international law rarely give any attention to the matter. 
Zouche is the only jurist of the seventeenth century who notices it, and the para- 
graph which he devotes to the immunities of armies and fleets is scarcely sufficient 
to give a clear idea of his views as to their extent. Casaregis, in the eighteenth 
century, concedes exclusive jurisdiction to a sovereign over the persons composing 
his naval and military forces and over his ships, wherever they may be, on the 
ground that the exercise of such jurisdiction is necessary to the existence of a 
fleet or army.” 

* * * * * * * 


“Military forces enter the territory of a state in amity with that to which 
they belong, either when crossing to and fro between the main part of their 
country and an isolated piece of it, or as allies passing through for the purpose 
of a campaign, or furnishing garrisons for protection. In cases of the former 
kind, the passage of soldiers being frequent, it is usual to conclude conventions, 
specifying the line of road to be followed by them, and regulating their transit 
so as to make it as little onerous as possible to the population among whom they 
are. Under such conventions offences committed by soldiers against the inhabit- 
ants are dealt with by the military authorities of the state to which the former 
belong; and as their general object in other respects is simply regulatory of details, 
it is not necessary to look upon them as intended in any respect to modify the 
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rights of jurisdiction possessed by the parties to them respectively. There can 
be no question that the concession of jurisdiction over passing troops to the local 
authorities would be extremely inconvenient; and it is believed that the com- 
manders, not only of forces in transit through a friendly country with which no 
convention exists, but also of forces stationed there, assert exclusive jurisdiction 
in principle in respect of offences committed by persons under their command, 
though they may be willing as a matter of concession to hand over culprits to the 
civil power when they have confidence in the courts, and when their stay is likely 
to be long enough to ‘allow of the case being watched. The existence of a double 
jurisdiction in a foreign country being scarcely compatible with the discipline of 
an army, it is evident that there would be some difficulty in carrying out any other 
ee ” (International Law—Higgins—Eighth Edition, (1924) pp. 237, 
250-251.) 

Wheaton, discussing the exceptions to the rule that the territorial sovereign has 
jurisdiction states: 

“A third case, in which a sovereign is understood to cede a portion of his terri- 
torial jurisdiction, is where he allows the troops of a foreign prince to pass through 
his dominions. In such case, without any express declaration waiving jurisdiction 
over the army to which this right of passage has been granted, the sovereign who 
should attempt to exercise it would certainly be considered as violating his faith. 
By exercising it the purpose for which the free passage was granted would be 
defeated, and a portion of the military force of a foreign independent nation would 
be diverted from those national objects and duties to which it was applicable, 
and would be withdrawn from the control of the sovereign whose power and whose 
safety might greatly depend on retaining the exclusive command and disposition 
of this force. The grant of a free passage, therefore, implies a waiver of all 
jurisdiction over the troops during their passage, and permits the foreign general 
to use that discipline and to inflict those punishments which the government of 
his army may require. But if, without such express permission, an army should 
be led through the territories of a foreign prince, might the territorial jurisdiction 
be rightfully exercised over the individuals composing that army? Without 
doubt, a military force can never gain immunities of any other description than 
those which war gives, by entering a foreign territory against the will of its 
sovereign. But if his consent, instead of being expressed by a particular licence, 
be expressed by a general declaration that foreign troops may pass through a 
specified tract of country, a distinction between such general permission and a 
particular licence is not perceived. It would seem reasonable, that every im- 
munity which would be conferred by a special licence, would be, in like manner, 
conferred by such general permission. 

“Tt was obvious that the passage of an army through a foreign territory would 
probably be, at all times, inconvenient and injurious, and would often be eminently 
dangerous to the sovereign through whose dominions it passed. Such a passage 
would break down some of the most decisive distinctions between peace and war, 
and would reduce a nation to the necessity of resisting by war an act not abso- 
lutely hostile in its character, or of exposing itself to the stratagems and frauds of 
a Power whose integrity might be doubted, and who might enter the country 
under deceitful pretexts. It is for reasons like those that the general licence to 
foreigners to enter the dominions of a friendly Power is never understood to 
extend to a military force; and an army marching into the dominions of another 
sovereign, without his special permission, may justly be considered as committing 
an act of hostility; and, even if not opposed by force, acquires no privileges by its 
irregular and improper conduct. It might, however, well be questioned whether 
any other than the sovereign of the State is capable of deciding that such military 
commander is acting without a licence.”’ (International Law, Volume I, Sixth 
Edition (1929), pp. 234-235.) 

Westlake discusses the matter in connection with the question of jurisdiction 
over foreign ships. and arrives at the same conclusion as Wheaton, as will be evi- 
dent from the following: 


“JURISDICTION IN THE CASE OF ForeEIGN Suips In Lirroraut SEAS AND 
HARBOURS 


‘“‘We next come to the conflict between a right of jurisdiction resting on the 
basis of geographical territory, and one in which the personal element of jurisdic- 
tion is reinforced by an element so far of a territorial nature that the ship on which 
the right is claimed is described by a metaphor, not unresaonable if metaphor is 
to be admitted, as floating territory. What is true is that the ship is a scene on 
which the use of force is normally allowed only to the state to which she belongs, 
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and, this being so, it cannot be overlooked that the same is true of the quarters 
of an army, and that therefore the case of an army permitted to march through 
foreign territory in time of peace presents much analogy to that of a ship in a for- 
eign harbour. In each case the physical extent of the normal operation of a for- 
eign force penetrates a geographical territory, and in each that circumstance is 
only brought about by the express or tacit permission of the geographical sover- 
eign. Consequently, in both, the international rules of jurisdiction to be applied 
are often treated, especially by British and American writers, as dependent on the 
terms on which the geographical sovereign may be presumed to have given his con- 
sent to the presence of the foreign element. But since usage and reason furnish 
the only arguments which can be employed in ascertaining the terms to be pre- 
sumed, that mode of treating the question is merely a veiled method of referring 
it to usage and reason. And it cannot even in theory be applied to the case of 
foreign ships passing through littoral seas, which presents the same circumstance 
of the interpenetration of territorial and quasiterritorial rights, since the ships are 
there by virtue of no permission, even tacit, but by virtue of the right of innocent 
passage, which has always been deemed to be reserved when the right of land 
sovereign over any part of the sea has been described as one of sovereignty. 

“Standing then on the ground of usage and reason, the case which may occur 
on land is one on which no doubt has been felt, and it may be disposed of in the 
words of Wheaton. ‘The grant of a free passage (to an army) implies a waiver 
of all jurisdiction over the troops during their passage, and permits the foreign 
general to use that discipline and to inflict those punishments which the govern- 
ment of his army may require.’” (International Law (1910), Volume I, pp. 
264-215). 

Another English publicist, Travers Twiss, discusses the question under the 
heading of ‘‘Extra-Territoriality of certain Foreign Persons and Things’, and 
after treating of sovereign persons and their ambassadors and envoys, states: 

“Tn a similar manner, if an Independent Power permit the armed forees of 
another Nation to pass through its territory, this permission implies a waiver on 
its part of all jurisdiction over the troops during their passage through its territory, 
and a licence to the commander to maintain that discipline, and to inflict those 
punishments, which the government of his troops may require. On the other 
hand, if an armed force should enter by land the territory of an Independent 
Power without its permission, such Power is entitied to exercise its absolute 
territorial jurisdiction over them, and if it thinks fit, to disarm them. The rule, 
however, which applies in relation to an armed force upon land, does not apply 
equally to an armed force upon the sea, as by the usage of Nations ships of war 
may freely enter the ports of a friendly Power without express permission, unless 
there be an especial prohibition against vessels of war entering such ports. * * * 
A public vessel of war represents the Sovereign Power of the Nation, under whose 
eommission and flag it sails. If it leaves the High Seas, the common highway of 
Nations, and enters within the maritime territory of a Friendly State, it is entitled 
to the same privileges which would be extended to the person of the Sovereign. 
A ship of war has been termed an extension of the territory of the Nation to which 
it belongs, not only when it is on the wide ocean, but when it is in a foreign port. 
In this respect a ship of war resembles an army marching by consent through a 
neutral territory. Neither ships of war nor army so licensed fall under the 
jurisdiction of a Foreign State’ (The Law of Nations (1884), pp. 271-272). 

Somewhat more briefly, but just as unqualifiedly, Phillimore states: 

‘‘We have now to consider certain exceptions to the sound and important rule 
laid down in the last chapter, which is built upon the maxim of the Roman law, 
‘Extra Territorium jus dicenti impune non paretur’. 

* * * * * * * 


“Fourthly, if a foreign army be permitted to pass through, or be stationed in, 
the territory of another State. the persons composing that army, or being within 
its lines, are entitled to exterritorial privileges’? (International Law (1879), 
Volume I, Third Edition, pp. 460, 474). 

Holland states with reference to a state’s right of jurisdiction over persons on 
its territory that: 

“Jurisdiction over aliens is, however, subject to a list of exceptions which go 
to make up the doctrine of extraterritoriality,”’ 
which relates to 

‘« * * * armed forces passing through foreign territory by permission. Con- 
cession of passage carries with it authority to exercise discipline over the force” 
(Lectures on International Law (1933), pp. 148-149). 
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Lorimer states: 

“On grounds analogous to those on which it is conceded to the crews of public 
ships on shore, exterritoriality is granted to a foreign army passing through, or 
stationed within the territory of a friendly State, or sailing over its waters” 
(Institutes of the Law of Nations (1883), Volume I, p. 260). 

Wildman states that: 

“‘When a sovereign allows the troops of a foreign prince to pass through his 
dominions he is understood to waive a portion of his territorial jurisdiction. 
In such case without an express declaration waiving jurisdiction over the army, 
to which this right of passage has been granted, the sovereign who should 
attempt to exercise it, would undoubtedly be considered as violating his faith. 
By the exercise of it the purpose, for which the free passage was granted, would 
be defeated: and a portion of the military force of a foreign independent nation 
would be diverted from those national objects and duties to which it is applicable, 
and would be withdrawn from the control of the sovereign, whose power and 
whose safety might greatly depend on retaining the exclusive command and 
disposition of this force. The grant of a free passage, therefore, implies a waiver 
of all jurisdiction over the troops during their passage, and permits the foreign 
general to use that discipline and inflict those punishments, which the government 
of his army requires” (Institutes of International Law (1849), Volume I, p. 66). 

Hannis Taylor, a leading American authority, comments thus: 

“Legal Fiction of Ezxterritoriality—illustrations.—Necessity and convenience 
have, however, forced the incorporation into international public law of the 
doctrine, that in reference to certain persons and certain kinds of property the 
jurisdiction of a state may be extended beyond its actual territorial limits; and, 
in order to uphold the theory that territory and jurisdiction are coextensive, the 
legal fiction has been invented, that in certain cases a detached portion of a 
state may become migratory with the capacity to float on the sea, or to super- 
impose itself upon the territory of another state with its municipal institutions 
in full force upon it. Such is the fiction when a foreign sovereign goes in his 
public capacity within the limits of another state; or when the army of one state 
marches over the territory of another with which it is at peace;’’ (Treatise on 
International Public Law, (1901), p. 207). 

Hyde states his position as follows: 

“Strong grounds of convenience and necessity prevent the exercise of jurisdic- 
tion over a foreign organized military force which, with the consent of the terri- 
torial sovereign, enters its domain. Members of the force who there commit 
offenses are dealt with by the military or other authorities of the State to whose 
service they belong, unless the offenders are voluntarily given up” (International 
Law, Volume I, Section 247). 

The above views are by no means peculiar to the leading American and British 
publicists, as will be apparent from the following: 

Calvos states: ‘‘Lorsqu’un Etat indépendant accorde & une armée étrangére la 
permission de passer ou de séjourner sur son territoire, les personnes qui com- 
posent cette armée ou se trouvent dans ses rangs ont droit aux prérogatives de 
l’exterritorialité. Une semblable permission implique, en effet, de la part du 
gouvernement qui l’accorde, l’abandon tacite de ses droits juridictionnels et la 
concession an général ou aux officiers étrangers du privilége de maintenir exclu- 
sivement la discipline parmi leurs soldats et de rester seuls chargés de réprimer 
les méfaits qu’ils viendraient 4 commettre. 

“On comprend sans peine les dangers et les inconvénients de toute sorte aux- 
quels des troupes de passage seraient exposées, si leur direction et leur police 
étaient enlevées & leurs propres officiers pour étre exercées par des autorités 
étrangéres. Nous avons A peine besoin d’ajouter que, pour que, dans l’espéce, 
il y ait matiére & immunité, le passage ou le séjour de ces troupes doit avoir été 
réguliérement sollicité et accordé; s'il n’en avait pas été ainsi, ce serait un cas 
de violation de territoire, un acte d’hostilité, qui ne saurait créer aucun droit, 
aucun privilége en dehors de ceux que confére & l’ennemi une guerre ouverte- 
ment déclarée. Lorsque le passage de la frontiére est le résultat de circonstances 
de force majeure et conserve un caractére innocent, |’Etat offensé rentre aussitét 
dans le plein exercice de sa souveraineté et de sa juridiction; il ne manquerait 
done & aucun devoir international en faisant arréter et désarmer les troupes 
étrangéres qui foulent indiment son sol et en réclamant du chef de cet envahis- 
sement une légitime réparation’’ (Le Droit International (1896), Volume III, p. 
341, Section 1560). 
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Foelix states: 

“Aprés avoir expliqué comment les vaisseaux naviguant en pleine mer forment 
la continuation du territoire de la nation, nous avons & nous occuper d’une autre 
fiction du droit des gens, relative & la personne de |’individu accusé d’un crime ou 
d’un délit. Le militaire sous les drapeaux ou en activité de service, qui se trouve 
dans un pays étranger, est considéré comme étant dans sa patrie: par suite, méme 
lorsqu’il est dans un pays ami ou neutre, les crimes ou délits dont il s’est rendu 
coupable seront punis comme s’il les avait commis dans sa patrie. C’est la dis- 
position d’un décret impérial du 21 février 1808 et de l’art. 10 du Code pénal 
militaire des Pays-Bas de 1815” (Droit International Privé, (1866), Tome II, 
sec. 547, p. 263). 


Travers, a leading writer on international penal law is of the following opinion: 

“L’ auteur du fait appartient 4 une armée étrangére, amie ou alliée n’occupant pas 
le territoire. 

“879. Le principe est que la loi pénale locale est inapplicable aux membres des 
armées étrangéres, amies ou alliées, autorisées implicitement ou formellement & 
venir, en cette qualité, sur le territoire. Cette régle découle, au cas od il n’y a pas 
d’occupation, seule hypothése que nous envisagerons ici, de la considération 
suivante. 

“Le membre d’une armée étrangére, pris en cette qualité, c’est-A-dire considéré 
comme partie intégrante de la force publique de |’Etat étranger, ne peut étre 
soumis & la juridiction répressive locale sans qu’il y ait conflit avee la souveraineté 
de |’Etat étranger, et entrave 4 son droit de libre disposition de sa force armée. 

“En outre, le gouvernement, qui accepte la présence sur son territoire de troupes 
étrangéres, consent implicitement & ce que l’autorité étrangére conserve sur ces 
troupes la juridiction exclusive qui est nécessaire pour le parfait maintien de la 
discipline. 

‘Mais il faut, et c’est 1A une condition essentielle de ’immunité de juridiction 
locale, que le membre de |’armée étrangére ait été admis sur le territoire en cette 
qualité, par exemple, voir, infra, nos. 937 et 944, s’il s’agit d’un marin, qu’il soit a 
terre en service commandé. 

“S’il est, au contraire, dans le pays sans qualité ou mission officielle, la raison de 
Vimmunité de juridiction disparait. Sa sujétion a la compétence locale n’implique 
plus que celle d’une personne qui, sur le territoire, a un caractere purement privé. 

“Tl nous paraft inutile, pour qu’il y ait immunité, que les membres de l’armée 
éntrangére forment une unité ou un ensemble d’unités de plus ou moins d’impor- 
tance; un membre isolé, en mission officielle, a les mémes prérogatves, la raison 
déja développée s’appliquant pleinement. 

“Tl est seulement nécessaire, nous le répétons, que les membres de |’armée 
étrangére, qui sont, en cette qualité, sur le territoire, y soient venus avec l’auto- 
risation espresse ou implicite de la souveraineté locale. 

‘‘Telle est, d’ailleurs, la situation normale. 

“Ce n’est que dans des cas infiniment rares qu’un Etat émettra, sauf s’il y 
a occupation de sa part, la prétention de faire pénétrer sur le sol d’un Etat tiers, 
sans l’agrément de ce dernier Etat, des membres méme isolés de ses armées de 
terre et de mer, du moins s’ils se prévalent de cette qualité. 

“Selon nous, si l’agrément de |’Etat, sur le sol duquel se trouvent les mem- 
bres de l’armée étrangére, pris en cette qualité, n’est pas acquis d’avance, il n’y a 
aucune renonciation de la part de l’autorité locale; cette autorité peut, dés lors, 
les juger conformément & sa loi. Pratiquement, elle fera souvent mieux de 
s’abstenir pour éviter des conflits. 

“Une solution contraire devrait étre adoptée, si l’on posait en principe que 
les membres des armées étrangéres sont, de facon absolue, lorsqu’ils se trouvent 
sur un territoire en cette qualité, soustraits A la loi locale, mais, ainsi que nous 
lavons vu, cette qualité est simplement un motif de renonciation de la souve- 
raineté locale a certaines de ses prérogatives. Matériellement et légalement, la 
souveraineté locale peut, au cas d’infraction, si elle n’y a d’avance renoncé, les 
saisir et les juger conformément a sa loi repressive’ (Le Droit Pénal International, 
(1921), sec. 879, —,). 

Holtzendorff, a leading German publicist states: 

“‘Fremde Truppenkérper bediirfen zur Betretung des Gebietes einer 
befreundeten Macht stets der besondern Erlaubnisz der obersten Staats-gewalt; 
zugelassen, kénnen dieseben aber ebenso wenig wie die Kriegs-schiffe einer 
fremden Autoritaét unterstehen, sondern verbleiben aus den oben (section 87) 
angefiihrten Griinden im fremden Staatsgebiete von der Herrschaft der Orts- 
gesetze und Ortsgerichte eximirt. Die von v. Bar (section 145 a.a.0.) Versuchte 
Uebertragung des durch den Beschlusz des Franzésischen Staatsrathes von 
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1806 beziiglich der Vorsalle auf Handelsschiffen in Franzésischen Hafen 
sanctionirten Principes auf die im Freundesland verweilenden fremden Truppen, 
verbietet die Erwigung, dasz es sich dort, wie Harburger zutreffend hervorhebt 
(a.a.0.8. 132) um Private handelt, hier aber Personen in Frage stehen, welche 
sich kraft dienstlichen Auftrages als amtliche Mandatare ihres Heimathsstaates 
in der Fremde aufhalten” (Handbuch des Volkerrechts, (1887), P. 664). 

which may be translated as follows; 

“Foreign bodies of troops always require the special permission of the highest 
Government Authority for entering upon the territory of a friendly Power; this 
having been granted, however, the said troops may not, any more than warships, 
be under a foreign Authority, but they remain exempt, on the abovementioned 
(Section 87) grounds, from the control of local laws and local courts in the foreign 
territory. The extension attempted by Bar (loc. cit., Section 145) of the principle 
sanctioned by the decision of the French Council of State of 1806 relative to the 
eases concerning merchant ships in French ports, to foreign troops staying in a 
friendly country, is prohibi by the consideration that, as Harburger perti- 
nently points out (loc. cit., P. 132), in the former case it is a question of private 
persons, but in the latter of persons residing abroad by virtue of official business 
as official mandataries of their home Government.” 

Another German writer, Heyking, states that: 

“48. Le passage des corps de troupes étrangéres apporte 4 tout pays plus ou 
moins de préjudice et méme des dangers. Contre sa volonté un Etat pourrait 
se trouver tout 4 coup en état de guerre, et le passage des troupes étre pratiqué 
comme une ruse de guerre pour l’occupation du territoire de l’ennemi. C’est 
pourquoi l’autorisation, généralement accordée aux étrangers, de franchir les 
frontiéres d’un Etat, ne s’étend jamais & des corps de troupes. Lorsqu’une 
armée force la frontiére, entre sur le territoire d’un Etat étranger sans autori- 
sation, elle doit étre traitée en ennemie; elle n’acquiert aucun droit aux privi- 
léges, méme si on ne lui oppose pas la force. L’Etat lésé dans sa souveraineté 
par ces actes illégaux et violents, peut appliquer 4 ces troupes toutes espéces de 
restrictions, comme par exemple exiger leur désarmement, leur départ, etc. Si 
par contre le passage des troupes étrangéres a été spécialement autorisé, il est 
évident que |’Etat renonce tacitement A ses droits de souveraineté sur ces troupes 
pendant leur passage, droits qui dépendront exclusivement alors de leur juridic- 
tion militaire. Il en est de méme lorsqu’une armée, en vertu d’une permission 
conventionnelle, se fraye une route d’étape, mais dans ce cas un avis préalable 
doit toujours précéder le passage de l’armée.”’ 

* * * * * ~ * 


“Le corps de troupe est, comme le navire de guerre, non seulement le repré- 
sentant, mais le porteur réel de la souveraineté de son pays, et voilA ov est la 
raison de son exterritorialité. Cela concerne le cas ot les membres réunis mili- 
tairement forment un tout organique. Les priviléges ne sont pas accordés 4 des 
membres militaires séparés. Les soldats et les employés militaires qui se trou- 
vent dans une dépendance organique du corps de troupes ont seuls droit a 
l’exterritorialité, et non pas les civils qui font partie du train. Le code pénal 
militaire d’Allemagne se prononce ainsi sur ce sujet dans son art. 7: Les crimes 
et délits, commis par les militaires 4 l’étranger, tant qu’ils font partie de l’armée 
ou qu’ils occupent un poste de service, sont passibles de la méme peine que ces 
actes encourraient s’ils avaient été commis sur le territoire de la Confédération”’ 
(L’exterritorialité, (1889), pp. 153, 156). 

Adinolfi states: 

“La esenzione in ordine all’esercito e quella in ordine alle navi militari hanno 
un fondamento unico. 

“T’uno e le altre sono entita autonome che nell’interno di ciascuno Stato hanno 
roprie leggi, propri poteri esecutivi: il che costituisce la forza della disciplina. 
1 soldato di terra e di mare non deve ubbidire che al suo superiore gerarchico. 

“Se altri poteri avessero facolt& d’intervenire, questo vincolo sarebbe infranto. 
Or dovunque l’unita si trova, il vincolo deve mantenersi saldo. 

“T capi dell’esercito e della nave da guerra, secondo la propria legge, puniscono 
i delitti commessi dai militari. In quanto all’esercito notiamo che qui trattasi 
della occupazione pacifica, perché quella violenta, per forza d’arme, @ regolata 
dalle norme cui accennammo. 

“Simili casi non sono frequenti, ma si verificarono spesso in Italia specialmente 
quando le truppe francesi, per difendere lo Stato Pontificio, occupavano Roma” 
(Diritto Internazionale Penale, (1913), sec. 115-116). 
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which may be translated as follows:— 

“115. Exemption in the case of the army and that in the case of warships have 
a single basis. 

“Both the army and warships are autonomous entities having, within each 
State, their own laws, their own judges, their own executive powers; this estab- 
lishes the force of discipline. The soldier of the land and of the sea must obey 
his hierarchical superior alone. 

“If other powers had the competence to intervene, this bond would be severed. 
Now wherever the unit is, the bond must be kept unbroken. 

“116. The commanding officers of the army and of the warship punish according 
to their own laws, crimes committed by the military. As regards the army, let 
us note that here it is a question of pacific occupation, for violent occupation, by 
force of arms, is governed by the regulations which we have indicated. 

“Such cases are not frequent, but they have often occurred in Italy, particu- 
ws when the French troops were occupying Rome in order to defend the Papal 

tate. 

The authorities whom we have quoted, and others who will be referred to here- 
inafter, unqualifiedly recognize the right of members of the armed forces of a 
foreign state on the territory with the permission or consent of the local sovereign 
to immunity from the local jurisdiction for any offenses they may commit. As 
Oppenheim says: 

‘“‘Whenever armed forces are on foreign territory in the service of their home 
State, they are considered exterritorial, and remain, therefore, under its juris- 
diction. A crime committed on foreign territory by a member of these forces 
cannot be punished by the local, civil, or military authorities, but only by the 
commanding officer of the forces, or by authority of their home State” (Int. 
Law (1920), Vol. I, sce. 445). 

He adds in a footnote: 

“This is nowadays the opinion of the vast majority of writers on international 
law. There are, however, still a few dissenting authorities such as Bar, Lehrbuch 
des internationalen Privatund Strafrecht (1892), p. 351; and Rivier, i, p. 333. 

The question of the immunity of a foreign vessel of war from the local juris- 
diction was presented to the Supreme Court of the United States in the case of The 
Schooner Exchange v. McFaddon (1812), 7 Cranch 116. In that case two citizens 
of Maryland, John McFaddon and William Greetham had filed a libel in the Dis- 
trict Court cf the United States for the District of Pennsylvania against The 
Schooner Exchange, alleging that they were the sole owners of the vessel and had 
been deprived of their property by violence and force of persons acting under 
orders of Napoleon, Emperer of France. The District Judge dismissed the libel 
with costs upon the ground that a public armed vessel of a foreign sovereign in 
amity with the government of the United States is not subject to the ordinary ju- 
dicial tribunals of the country. On appeal, the Circuit Court reversed the judg- 
ment, and from this sentence of reversal the District Attorney appealed the case 
to the Supreme Court of the United States.” 

In reas the opinion of the Supreme Court, Chief Justice Marshall pointed 
out that: 

“The jurisdiction of the nation within its own territory is necessarily exclusive 
and absolute. It is susceptible of no limitation not imposed by itself. Any 
restriction upon it, deriving validity from an external source, would imply a 
diminution of its sovereignty to the extent of the restriction, and an investment 
of that sovereignty to the same extent in that power which could impose such 
restriction. 

‘All exceptions, therefore, to the full and complete power of a nation within its 
own territory must be traced up to the consent of the nation itself. They can 
flow from no other legitimate source. 

“This consent may be either expressed or implied.” 

The Chief Justice continued by stating that this consent was to be tested “by 
common usage, and by common opinion growing out of that usage’’, and that these 
tests revealed a class of cases in which every sovereign was understood to waive 
the exclusive territorial jurisdiction which was an attribute of his nation. After 
discussing two cases of exemptions, i. e. the exemption of the person of the sovereign 
from arrest or detention within a foreign territory and the immunity which all 
civilized nations allow to foreign ministers, he stated: 

“A third case in which a sovereign is understood to cede a portion of his 
territorial jurisdiction is, where he allows the troops of a foreign prince to pass 
through his dominions. 
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“Tn such case, without any express declaration waiving jurisdiction over the 
army to which this right of age has been granted, the sovereign who should 
attempt to exercise it wound certainly be considered as violating his faith. By 
exercising it, the purpose for which the free passage was granted would be 
defeated, and a portion of the military force of a foreign independent nation would 
be diverted from those national objects and duties to which it was applicable, 
and would be withdrawn from the control of the sovereign whose power and whose 
safety might greatly depend on retaining the exclusive command and dispositions 
of this force. The grant of a free passage therefore implies a waiver of all juris- 
diction over the troops during their passage, and permits the foreign general to 
use that discipline, and to inflict those punishments which the government of his 
army may require.” 

And again, after quoting Vattel on the immunity of ambassadors and ministers, 
the Chief Justice states: 

“Equally impossible is it to conceive, whatever may be the construction as to 
private ships, that a prince who stipulates a passage for his troops, or an asylum 
for his ships of war in distress, should mean to subject his army or his navy to the 
jurisdiction of a foreign sovereign. And if this cannot be presumed, the sovereign 
of the port must be considered as having conceded the privilege to the extent in 
which it must have been understood to be asked.” 

The Exchange case and the doctrine there laid down concerning the immunity 
from the local jurisdiction of armed forces of a foreign state were cited with ap- 
proval by the Supreme Court of the United States in Coleman v. Tennessee, 97 
U. 8. 515; Dow v. Johnson, 100 U. S. 165; and Tucker v. Alexandroff, 183 U. 8. 
459. In the dissenting opinion of Judge Gray in the case of Tucker v. Alexandroff, 
it was stated: 

“The opinion of Chief Justice Marshall in the case of The Exchange has ever 
since been recognized as laying down the principles which govern the subject.” 
(p. 457.) 

And again, 

“In The Exchange, as has always been recognized by this court, it was treated 
as well settled that a foreign army permitted to march through a friendly country, 
or to be stationed in it, by permission of its Government, is exempt from the civil 
and criminal jurisdiction of the place.” (p. 458.) 

in the case of Hamilton v. MeClaughry (1905), 136 Fed. 445, the Petitioner, a 
private in the Army of the United States, stationed in Pekin, China, for the purpose 
of protecting the Foreign Legation and property of the United States during the 
“Boxer Uprising’’, shot and killed another soldier of his regiment, for which he was 
tried by court-martial, and convicted. His release from imprisonment was sought 
ona a of habeas corpus. In the opinion of the Circuit Court, D. Kansas, it was 
stated: 

‘“‘As shown by the record during the military occupation of China by the troops 
of this Government, no less than 271 trials by general court-martial were had, 
which resulted in 244 convictions. Under the well-settled principles of law, the 
offenders so tried were not amenable to the laws of the Government of China, 
and the offenses by them committed, if any, whether by the laws of this country 
denominated as the crime of murder, robbery, larceny, or other felony, were not 
committed in violation of any law of China, because done by persons in the 
military service of this country while stationed in China.” 

ee Court cited Coleman v. Tennessee supra, and Dow v. Johnson supra, and 
said that: 

“It therefore must follow, of necessity, if any punishment shail be meted out 
for the many crimes committed by persons in the military service of the United 
States during the occupation of China, such punishment must be imposed under 
the fifty-eighth article of war, or the offender go unpunished; and this is true, 
whether the military occupation of China by the forces of this Government was 
by or against the consent of the Government of China.” 

Marshall’s opinion in The Exchange case was quoted with approval by the 
Judicial Committee of the Privy Council in Chung Chi Chueng v. The King (1939) 
A. C. 160, a case involving the immunity of public vessels, and was referred to in 
Lord Atkin’s opinion in that case as “‘4 judgment which has illumined the juris- 
prudence of the world’”’. (p. 168). 

A recent case involving the immunity from the local jurisdiction of members 
of the armed forces of a foreign state arose under the following circumstances: 

“On December 5, 1924 military authorities in the Panama Canal Zone ordered 
a soldier to transport an injured man by ambulance into the city of Colon, Panama. 
While being driver in the city of Colon, pursuant to this order, the ambulance 
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was involved in an accident, as a result of which a man was killed. Criminal 
proceedings were instituted against the soldier in the courts of Panama and the 
case was ultimately ruled upon by the Supreme Court of Justice of the Republic 
on August 11, 1925. The decision referred to the convention for the construction 
of a ship canal concluded by the United States and Panama on November 18, 
1903 (2 Treaties, ete. (Malloy, 1910)—1349) and stated: 

***In accordance with the text of that treaty, the Canal Zone authorities may 
employ their forces, assigned for the protection of the Canal, to assure the security, 
operation and sanitation of the same, and in such case those forces, when acting 
in the name or on behalf of the Government of the United States, are subject to 
the authority and jurisdiction to which they belong, and not to our national 
authorities; nor to both simultaneously, because such a double jurisdiction is 
contrary to law. 

** ‘Tt is a principle of international law that the armed force of one state, when 
crossing the territory of another friendly country, with the acquiescence of the 
latter, is not subject to the jurisdiction of the territorial sovereign but to that of 
the officers and superior authorities of its own command. 

“Tn such case the government to which the army belongs is responsible for 
any damages that may be caused by the passage of the force, and for any violations 
of local law which it may commit. But individually its members remain subject 
to the jurisdiction of their own officers, and to the laws of the country to which 
they belong. 

“*This exemption from the local jurisdiction is recognized by all civilized 
nations and is not considered a diminution of their sovereignty or independence.’ 

“The court concluded that ‘since cognizance of the matter... pertains to 
another jurisdiction, the judicial authorities of the Republic of Panama have no 
power to judge the accused’.”’ 

The Republic of Panama v. Wilbert L. Schwartzfiger, 24 Registro judicial (Panama, 
1926) 772; 21 A.J.I.L. (1927) 182, translation. (11, Hackworth, Digest of Inter- 
national Law, p. 405.) 


IV 


As indicative of international practice or custom, reference may be had to the 


practice during the first World War and during the present war. 

During the first World War there were present on the territories of Great 
Britain, France and Belgium, millions of American soldiers and soldiers of other 
nationalities. Early in the war the question of jurisdiction over French and 
British armed forces was the subject of a declaration of the British and French 
Governments, published in the London Gazette of December 15, 1915, which 
provided in part as follows: 

“His Britannic Majesty’s Government and the Government of the French 
Republic agree to recognize during the present war the exclusive competency of 
the tribunals of their respective Armies with regard to persons belonging to these 
Armies in whatever territory and of whatever nationality the accused may be’. 
(Foreign Relations of the United States, 1918, Supplement 2. p. 735.) 

The question of jurisdiction over military and naval forces of one country 
within the territorial limits of the other was settled by the United States and 
France in an exchange of notes dated January 3 and January 14, 1918 which 
provided in part as follows: 

“The Government of the United States of America and the Government of the 
French Republic agree to recognize during the war the exclusive jurisdiction of 
the tribunals of their respective land and sea forces with regard to persons subject 
to the jurisdiction of those forces whatever be the territory in which they operate 
and whatever is the nationality of the accused. In the case of offenses committed 
jointly or in complicity with persons subject to the jurisdiction of the said military 
forces, the principals and accessories who are amenable to the American land and 
sea forces shall be handed over for trial to the American military or naval justice, 
and the principals and accessories who are amenable to the French land and sea 
forces shal! be handed over for trial to the French military or naval justice’’ (ibid., 
pp. 735-737). 

A similar agreement between the United States and Belgium provided for the 
exclusive jurisdiction of the military authorities of each country over members of 
their armed forces on the territory of the other (ibid., p. 751). Agreements 
recognizing the same immunities in the cases of other foreign forces on French 
territory were concluded as follows: Between France and Belgium, January 29, 
1916; between France and Siberia, December 14, 1916; between France and Italy, 
September 1, 1917; between France and Portugal, October 15, 1917; between 
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France and Siam, May 24, 1918 (Journal Officiel of the dates mentioned; Clunet, 
Journal Du Droit International, vol. 45, 1918, p. 517). 

Clunet has commented on the presence in France of armed forces of the Allies 
and the jurisdictional agreements referred to above as follows: 

“En principe, 1A ot une armée est réunie sous le drapeau national, pour défendre 
la cause nationale, elle transporte avec elle un pouvoir juridictionnel et les éléments 
de puissance utiles & sa propre conservation. Par Je moyen de ses conseils de 
guerre et dans |’aire du territoire ot ses troupes évoluent—encore que ce territoire 
soit étranger—l’armée occupante réprime les infractions commises par les individus, 
militaires ou non prévues par la loi militaire. 

“Cette situation s’est produite, dans un cas notoire ‘d’occupation consentie’ 
lors de la présence d’une armé frangaise dans les Etats pontificaux, du consente- 
mente du Pape, souverain territorial (1849-1870). 

“Les conseils de guerre francais ont puni les attentats commis contre la troupe, 
sans distinction de la qualité ou de la nationalité des délinquants. A maintes 
reprises, la Cour de Cassation francaise a reconnu cette compétence (Cf. Juridiction 
des armées d’occupation, ete., Clunet 1882, p. 516). 

“En 1859, la présence de l’armée francaise accourue & |’aide du roi Victor- 
eta dans sa lutte contre l’Autriche, avait été l’occasion d’appliquer ces 
régles. 

“La présente guerre nous fournit déja le cas d’armées étrangéres occupant des 
territoires amis en France, en Italie, en Gréce, etc. 

“Aucune difficulté en France sur les effets juridiques de cette ‘occupation 
consentie’. Des accords sont intervenus pour confirmer les régles issues de la 
coutume—entre la France et l’ Angleterre (15 décembre 1915, Clunet 1916, p. 356)— 
entre la France et la Belgique (29 janvier 1916, Clunet 1916, p. 726)—entre 
la France et la Serbie (14 décembre 1916, Clunet 1917, p. 1169)—entre la France 
et le Portugal (le 15 octobre 1917, Clunet 1918, p. 418). 

“En conséquence, notamment de l’accord franco-belge, des conseils de guerre 
belges ont été installés et fonctionnent, tant sur la fraction du territoire francais 
ot ‘opére’ l’armée belge, que sur d'autres points du méme territoire, en dehors 
de la zone de combat, au tong & Calais, 4 Dieppe, 4 Cherbourg, puis 4 Caen, 
& Parigné-l’Evéque, etc. 

“Le fait matériel de ‘l’occupation’ du territoire ‘consentie’ 4 une armée alliée, 
les pouvoirs juridictionnels reconnus 4 cette armée dans sa sphére d’action 
immédiate pour sa protection personnelle, l’installation de ses tribunaux mili- 
taires sur le front ou, par commodité, dans telle ou telle ville du pays, ne modifient 
point le caractére juridique de ‘occupation’. Le sol ot combattent les armées 
n’est devenu ni anglais, ni belge, ni américain, etc. Les villes du Havre, de 
Calais, de Dieppe, de Caen ov siégent les conseils de guerre et les autres services 
militaires des Alliés sont demeurées frangaises. 

“Toutes ces portions du territoire ne sont en quoi que ce soit provisoirement 
‘dénationalisées’ par les concessions qui y ont été octroyées; elles persistent en 
l’obédience frangaise. Tout individu qui s’y rencontre est en France. Nul ne 
peut s’y prétendre en Angleterre, en Belgique, aux Etats-Unis, etc. 

“Courtoise et déférente, la France offre & ses Alliés une hospitalité pleine 
d’élan et sans limites; elle reste cependant la maftresse de la maison’’ (Journal du 
Droit International, Vol. 45, 1918, p. 516-517). 

It will be noted that M. Clunet considered the accords entered into by France 
concerning jurisdiction over foreign forces as confirmatory of international law. 

Article 10 of the Military Agreement Made under Article VII of the Treaty 
of Alliance between Great Britain and Iraq of October 10, 1922, provided for the 
exercise of jurisdiction with respect to criminal offenses by the British military 
authorities over members of their forces “including civilian officials and Indian 

ublic followers attached to and inhabitants of Irak”? when serving with such forces. 

t also provided for the immunity of such persons from civil process in connection 
with their official duties (British Foreign and State Papers, vol. CXTX, p. 413). 
The privileges and immunities from the local jurisdiction provided for in this 
agreement were continued in force hy subsequent agreements and are now in effect 
under Article Il of the Annex to the Treaty of Alliance of June 30, 1930, between 
Great Britain and Iraq (Great Britain, Treaty Series No. 15 (1931)). 

The Convention Between His Majesty’s Government in the United Kingdom 
and the Egyptian Government Concernirg the Immunities and Privileges to be 
Enjoyed by the British Forces in Egypt of August 26, 1936, provides that: 

“No member of the British forces shall be subject to the criminal jurisdiction 
of the Courts of Egypt, nor to the civil jurisdiction of those Courts in any matter 
arising out of his official duties” (Great Britain, Treaty Series No. 6 (1937) 
Cmd. 5360). 
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Polish, Greek, Yugoslav and Czechoslovak forces, authorized to enter and 
remain on Egyptian territory are also accorded immunity from the local juris- 
diction (Legislative Notes, Journal of the Mixed Courts, No. 3123, March 8 
and 9, 1948). 

On July 27, 1942, the United States and Great Britain entered into an agree- 
ment by an exchange of notes providing ‘‘that the Service courts and authorities 
of the United States shoulc, during the continuance of the conflict against our 
common enemies, exercise exclusive jurisdiction in respect of criminal offenses 
which may be committed in the United Kingdom by members of those Forces’’. 
This agreement was made effective in Great Britain by the United States of 
America (Visiting Forces) Act, 1942, 5 and 6 Geo. 6, Ch. 31. The exchange of 
notes is appended to the Act as a Schedule. 

The right of the United States to exclusive jurisdiction over its armed forces 
in criminal matters has also been recognized by the following countries: 

Australia—Exclusive jurisdiction recognized unilaterally without any agree- 
ment. Statutory rules 1942, No. 24i1—dated May 27, 1942. Notified in 
the Commonwealth Gazette on May 27, 1942. 

China—Agreement similar to that with United Kingdom concluded by ex- 
change of notes, on May 21, 1943. 

Egypt—Agreement similar to United Kingdom agreement concluded by 
exchange of notes. Journal Officiel, Cairo, March 2, 1943. 

India—Agreement similar to United Kingdom agreement concluded by 
exchange of notes. Implemented by Ordinance No. LVII of 1942, Allied 
Forces (United States of America), Ordinance, 1942. Gazette of India 
Extraordinary, October 26, 1942. 

Iraq—Exclusive jurisdiction recognized unilaterally by Law No. 24 for 1943— 
Law for the Extension of the Immunities and Privileges Mentioned in the 
Treaty of Alliance concluded between Iraq and Great Britain to the Forces 
of the United Nations. Made at Baghdad, March 7, 1943. Made appli- 
cable to American forces in Iraq by regulation No. 2084, published in 
Gazette of March 15, 1943. 

Liberia—Exclusive jurisdiction given by Article 2 of the Agreement of March 
31, 1942, between the United States and Liberia. Department of State 
Bulletin, December 5, 1942. 

New Zealand—Agreement similar to United Kingdom agreement effected by 
exchange of notes. Implemented by Order in Council Serial No. 1943/56, 
the United States Forces Emergency Regulations 1943. Dated April 7, 
1943. Notified in the Gazette: April 8, 1943. 

It seems quite unlikely that there would be any such wide recognition of the 
right of military authorities to exercise exclusive jurisdiction in criminal matters 
over members of their forces on foreign territory as has taken place in: recent 
times if there were not a right to such recognition based on sound legal principles. 


V 


Some writers while admitting the immunities of members of foreign forces 
from the local jurisdiction in criminal matters attempt to limit the application 
of the doctrine to certain places or certain times. See, for instance, Oppenheim, 
op. cit., sec. 445. Also Strupp, Elements due Droit International Public (1930), 
2d ed., p. 243; Despagnet, Droit International Public (1905), sec. 264—(3) ; Bonfils, 
Manuel de Droit International Public (1912), Fauchille, 6th ed., sec. 266; Fiore’s 
International Law Codified—Borchard (1918), secs. 389, 392. It is believed that 
an examination of these views will reveal the following: 


1. That they are against the decided weight of authorily. 


The writers and jurists referred to above and others who will be cited herein- 
after place no qualifications on the immunity from the local jurisdiction of foreign 
forces on the territory with the consent of the local sovereign. Indeed the 
suggestion of qualifications or exceptions seems inconsistent with the idea itself. 
Hall says that the commanders of the foreign forces ‘exert exclusive jurisdiction’’. 
Marshall states that the grant of a free passage implies ‘ta waiver of all jurisdic- 
tion’. Wheaton uses the same language as does Westlake, Travers, Twiss 
and Wildman. Hyde states that the military authorities exercise jurisdiction 
over members of their forces ‘‘unless the offenders are voluntarily given up’’. 
Holtzendorff states that the foreign troops are exempt ‘‘from the control of local 
laws and local courts”. Adinolfi adds that the soldier is responsible to his superior 
alone and that crimes committed by him are punished by the military. And to 
the same effect are many others. 
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2. That they are too vague and indefinite to be considered rules of law. 


After stating that armed forces on foreign territory in the service of their 
home state are considered exterritorial and cannot be punished by the local 
authorities for crimes committed there, Oppenheim, who may be regarded as 
typical of those who attempt to qualify the doctrine of immunity, adds with 
seeming inconsistency that this is true “only in case the crime is committed, 
either within the place where the force is stationed, or in some place where the 
criminal was on duty; it does not apply if, for example, soldiers belonging to a 
foreign garrison of a fortress leave the rayon of the fortress, not on duty, but for 
recreation and pleasure, and then and there commit acrime. The local authorities 
are in that case competent to punish them” (Op. cit., vol. 1, sec. 445). 

This supposed rule which does not appear to be supported’ by other writers 
would make the jurisdiction of the military authorities dependent on the range of 
the guns of the fortress. 

The term “within the place where the force is stationed” stated by Oppenheim 
as a limitation on immunity from local jurisdiction is too indefinite to permit of 
any practical application. The term might mean the barracks or houses in which 
troops are quartered, the city or country in which the troops are operating, or the 
entire state or province, or even the whole country. The only instance in which 
it could have any real meaning would be where the foreign force was by definite 
terms admitted for occupancy of a defined area. In this case of course the foreign 
force would have no immunity outside of that area because it would have no right 
to be outside of the area. But this is no limitation on the rule at all, since it is 
admitted that within the area occupied the foreign force would be immune from 
the local jurisdiction. 

This supposed rule of place, which is also mentioned by Fiore and some other 
continental writers, probably arose out of the garrisoning of troops in places 
particularly limited or defined by agreement. These garrisons were admitted for 
the protection of weak states, or to assure the carrying out of some treaty provision 
or other obligation. Of course, in such a case, the military authorities would not 
have exclusive jurisdiction over their forces outside of the area defined, since such 
forces would not have the consent of the local sovereign to be outside of such area. 
Understood in this sense, the supposed limitation is in harmony with the rule, and 
is not a limitation. Understood in any other sense, it is in conflict with the rule, 
for as Marshall points out, supra, the “‘exclusive command and disposition” of a 
force is necessary to the power and safety of its sovereign and “a waiver of all 
jurisdiction” over it is implied from the consent of the territorial sovereign to its 
presence; and Hall pertinently observes, supra, that ‘‘the existence of a double 
jurisdiction in a foreign country is scarcely compatible with the discipline of an 
army”. 

Whatever may be the intended meaning of the term “within the place where 
the force is stationed”’, it is submitted that it has no application to American forces 
in Canada. Those forces are operating over hundreds, even thousands, of miles of 
Canadian territory, they are confined in their operations to no place or station; 
they are governed as to their movements only by their military commanders. No 
limitations or conditions were placed on their entry on Canadian territory. 

Oppenheim also suggests that if a crime is committed outside of the place 
where the force is stationed, the right of exterritoriality or immunity from the local 
jurisdiction applies only in case the crime is committed “‘in some place where the 
criminal was on duty’. Again there is no definition of “on duty” although the 
example given suggests that a member of the armed forces while engaging in 
recreation or pleasure is “not on duty”. A soldier is never off duty in the sense 
in which that term is usually understood by civilians. Even though temporarily 
——— to absent himself from strictly military tasks for recreation and pleasure, 

e is still under the orders of his commanding officers and responsible to them for 
his acts. Common law crimes as well as ordinary breaches of discipline are military 
offenses for which he is responsible whether they are committed when he is under 
immediate command or not. 


3. That they are not expressive of international practice. 
As will be seen from the instances referred to above, it is the almost universal 
practice to accord to military authorities exclusive jurisdiction in criminal matters 


over members of their armed forces on foreign territory with the consent of the 
local sovereign. 
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4. That they are contrary to the igrinetpion on which the immunity from the local 
jurisdiction of foreign forces is based. 

* All of the authorities since the time of Vattel who have considered the matter 
have based the immunity from the local jurisdiction of foreign armed forces on 
either the principle of exterritoriality or on necessity as indicated by usage and 
reason. 

If the right to immunity is based on exterritoriality, and Oppenheim puts it 
on that ground, it is obvious that the limitations suggested by him are without 
basis. This is evident by comparison with the more familiar application of the 
doctrine of immunity to Ambassadors and Ministers. The Ambassador is immune 
from the local jurisdiction whether he is in his Embassy or at the theatre. But 
Oppenheim suggests that the foreign General, who is on the territory with his 
armed forces at the command of his sovereign whom he represents and to whom 
alone he is responsible, is immune from the local jurisdiction only while he is in 
his barracks or in his tent; if he goes to church or to a hotel to dine he can be 
arrested or otherwise subjected to the jurisdiction of the local authorities. 

If on the other hand the right to immunity from the local jurisdiction is placed, 
as Marshall and many other eminent authorities place it, on the ground of neces- 
sity it seems equally obvious that the limitations suggested by Oppenheim are in 
conflict with the reason back of the rule. Ratio legis est anima legis. As Mar- 
shall points out, the exercise by the territorial sovereign of jurisdiction over the 
troops of a foreign nation on his territory would defeat the purpose for which the 
troops were admitted by withdrawing them from the control of their sovereign 
and diverting them from those national objects and duties for which they were 
admitted. 

It is elementary that in order to carry out a military purpose it is necessary 
that the commander be able to maintain discipline. This requires that he have 
complete control over members of his forces at all times and in all places. Ifa 
foreign force is permitted to intervene and break this relationship the military 
commander loses control over his forces and not only is his power to maintain 
discipline removed in the instances where this actually occurs but it is weakened 
in all instances by the knowledge that such interference is possible. If the soldier 
is subject to the civil authorities for acts committed when ‘“‘off duty’ it is evident 
that the power of the military authorities to prevent such oceurrences is prac- 
tically nullified. But more important even than the weakening of discipline by 
the exercise of a divided authority is the fact that it gives to the local authorities 
the power to remove a nation’s troops from its control, for if one soldier can be 
arrested and imprisoned by the local authorities, so can a thousand. If enlisted 
men can be arrested and imprisoned, so can their officers, including even the com- 
mander of the forces himself. Thus also the purpose for which the forces were 
admitted can be defeated and the local sovereign be placed in the contradicto 
position of permitting the foreign forces to come on his territory to accompli 
&@ purpose and then preventing them from accomplishing it. 

Military commanders take their forces into a foreign state to accomplish & 
military purpose not to engage in legal controversies over jurisdiction with local 
authorities. Such controversies are inevitable if the immunity from jurisdiction 
which the armed forces admittedly enjoy when on foreign territory with the on- 
sent of the territorial sovereign is sought to be limited in its application; particu- 
larly along any such vague and indefinite lines as Oppenheim suggests. 

oncerning limitations upon the application of the principle of immunity re- 
ferred to, the views of the following writers are interesting. 

Van Praag, a Dutch publicist, who has made a study of jurisdiction in inter- 
national law, states: 

“Le consentement donné par un Etat, relativement au séjour sur son territoire 
de troupes organisées, n’implique pas seulement—on |’admet généralement—en 
l’absence de conditions mises 4 |’octroi de ce consentement, la reconnaissance de 
la compétence de leur propre juge militaire pour exercer la juridiction sur ces 
troupes; il entratne en méme temps pour elles ]’immunité de la juridiction locale 
en affaires pénales, aussi longtemps qu’un lien existe entre l’auteur d’un délit et 
sa troupe. Cette derniére condition est formulée par quelques-uns avec cette 
précision, que l’acte doit avoir été commis dans |’intérieur de la région oceupée 
par l’armée étrangére. Tobar, p. 754, pense que ceci résulte nécessairement de 
cela. Si c’est réellement le cas, l’addition devient A peu prés inutile. Et s’il 
n’en est pas toujours ainsi, il y a lieu 4 mon avis d’en mettre en doute la jus- 
tesse.—Le lien entre l’anteur et la troupe fait-il défaut, quoique la juridiction du 
propre juge militaire de cette troupe continue 4 subsister pour lui, dans ce cas il 
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n’y a pas de motif pour |’exterritorialité. Il importe de noter encore a ce sujet 
que la désertion brise le lien avec la troupe, du moins en ce qui concerne des 
actes commis postérieurement. 

“Dans le cas rare ov la juridiction militaire propre sur la troupe est hors d’état 
de s’exercer, pour autant qu’un intérét public local prépondérant exige impérieuse- 
ment une exception a |’exterritorialité, cette exception sera par 1A méme 4 mon 
avis justifiée. Au reste la plupart des écrivains reconnaissent |’exterritorialité 
en question dans un sens large’’ (Juridiction et Droit International Public (1915), 
sec. 246; p. 493). 

The question of limitations on the complete immunity from the local jurisdic- 
tion of members of the armed forces of a foreign state, there with the consent of 
the local sovereign, was considered in a work by Raymond Robin, and such 
limitations were rejected on grounds which are believed to have much force. 
Extracts from his work, Des Occupations Militaires en Dehors des Occupations de 
Guerre (1913), have been translated by the Carnegie Endowment for International 
Peace, Washington, 1942. The following is taken from that translation: 

“The Extent of the Occupant’s Jurisdiction: The Persons and Acts to Which 
It Applies. 

“Inasmuch as it is essential that an army occupying a foreign territory— 
whether the occupation in question be pacific or belligerent—shall possess the 
power of self-defense against attacks directed against it, the logical inference is 
that the said army must have jurisdiction over ALL individuals charged with 
acts injurious to the discipline or security of the occupying troops, without any distinc- 
tion between natives and foreigners, and regardless of the particular jurisdictions to 
which such foreigners were subject prior to the occupation. Moreover, as we 
shall presently observe, this same conclusion is to be drawn from the precedents 
established by international practice, and from the admissions of the majority 
of authors. 

“Accordingly, let us review the various categories of persons who may be 
found within an occupied territory, and let us determine the nature of the juris- 
dictional power possessed by occupants in regard to each of these categories. 
The latter may be listed as follows: 

“1. Members of the army of occupation; 

* * * * * * * 


“A. Transgressions on the part of soldiers or non-combatants belonging to the 
army of occupation. 

“In so far as relates to the point under discussion, such soldiers and non-com- 
batants are capable of committing transgressions classified under one of these 
two heads: (1) transgressions which we shall describe as ‘military,’ consisting 
of violations of discipline or duty; (2) transgressions against common law. 

(1) No dispute is possible with respect to military offenses, for it is obvious 
that they fall outside the jurisdictional sphere of the local sovereign. Thus no 
one will question the assertion that the jurisdiction of any army of occupation 
must necessarily be applicable to individuals within that army (whether com- 
batants, non-combatant officers or employees) who commit such offenses. 

“Indeed, with particular reference to cases of conventional occupation, it 
eannot be doubted that the legal sovereign, who has authorized such occupation, 
has thereby simultaneously recognized the autonomy of the occupying force. 
The occupied state, moreover, has no interest whatsoever in the suppression of 
these offenses, and therefore could not reasonably be entrusted with the task 
of suppressing them. 

(2) As for crimes or offenses against municipal law, committed by military 
persons, we believe that the suppression of such acts is so extremely important 
to discipline that this function, too, must come under the jurisdiction of the 
occupying army, in every case and regardless of whether the transgressions were 
committed against other members of the army or against the inhabitants of the 
country. 

“The literature on this point, however, reveals less unanimity of opinion than 
is found in regard to military offenses. In fact, certain authorities concede juris- 
diction to the occupant, in cases of transgression against municipal law, only 
when such transgressions are committed within the confines of the army, and 
even then with the added stipulation that the offence in question shall not have 
disturbed the public peace. Thus M. Rivier—after laying down the principle 
that armies or army corps located within a foreign country that is not an enemy, 
for the purpose of maintaining a garrison there or occupying the territory, or 
with the object of passing through the said country, enjoy exterritorialitv—adds 
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that the local tribunals retain their jurisdiction with respect to persons not con- 
stituting a part of the army corps as well as ‘with respect to offences committed 
by foreign military persons against non-military persons, and even offenses com- 
mitted by the former against one another which nevertheless result in disturbance 
of the public peace’. Similarly, in the opinion of MM. Bonfils and Fauchille, the 
occupying troops, in a case of pacific occupation, are outside the bounds of local 
jurisdiction only ‘in a partial sense’. These authorities believe that no contro- 
versy is possible in regard to violations of military duty or transgressions against 
discipline—in a word, military offenses—and that the suppression of crimes or 
offenses against municipal law, when these occur within the confines of the foreign 
army, must also be left to the military commanders; but, on the other hand, they 
maintain that, ‘in the case of offenses committed by the foreign soldiers against 
the inhabitants, or committed by the former against one another but witb result- 
ing disturbance of the public peace, the local magistrates are competent to act as 
judges and to punish the authors of the said offenses’. 

“The distinction made by these authorities, however, is contrary to the basic 
principle underlying the exemption from jurisdiction established in behalf of the 
occupying force, and is incompatible with the motives inspiring the acceptance 
of that principle. Furthermore, in actual practice, the application of this dis- 
tinction would meet with difficulties, and conflicts might result. Yet again, the 
said distinction is rejected by the great majority of writers on the subject, who 
uphold the jurisdictional power of the occupant over his soldiers and over persons 
attached to his army in regard to all offenses that may be perpetrated by them 
within the occupied territory, whether those offenses be military or in violation 
of municipal law, and whoever the victims may be. 

“This view is also —, by the positive legislation of various states. For 
example, the German Penal Code of June 20, 1872, as modified and supple- 
mented by the law of December 1, 1898, provides that ‘crimes or offenses com- 
mitted by military persons in foreign territory, whether those persons form part 
of the army or occupy police posts, are liable to the same punishments that would 
be incurred through the acts in question if the latter had been committed within 
the territory of the (German) Confederation’ (Art. 7), without distinguishing 
between military offenses and those in violation of municipal law, nor between 
offenses committed against other military persons and those committed against 
inhabitants. A similar provision is to be found in Article 63 of the French Code 
of Military Justice of June 9, 1857. Other enactments to be cited in this con- 
nection are: the Austrian Law of September 20, 1873; the Russian law of 
November 24, 1873 (modified in 1883); the American law of February, 1861, etc. 

“Finally, the various Conventions regarding occupation (as we have already 
noted) and, in a more general sense, international practice, concede to the occupant 
an exclusive right of jurisdiction over the members of the army of occupation, 
even with respect to offenses in violation of municipal law, perpetrated by those 
members against the persons or property of the inhabitants. We may recall, 
as a specific instance, the case that occurred in December of the year 1818, on 
the occasion of the withdrawal of the English troops who had been occupying 
France since 1815, in which a British soldier grossly insulted the harbour-master 
of the port of Calais. Although the convention concerning occupation concluded 
on November 20, 1815, contained no provision relative to any jurisdictional 
right on the part of the occupant, the French tribunals did not take cognizance 
of the affair. On the other hand, General Proteau did lodge a complaint with 
the English General, Powes, and the latter immediately had the soldier tried by 
a British court martial, with the result that the offender was sentenced to severe 
punishment.” (pp. 156-161.) ~ 


To summarize, it will have been seen from what has been said above that by 
the almost unanimous opinion of writers on international law, and jurists who 
have dealt with the subject, members of the armed forces of a state on foreign 
territory with the consent of the territorial sovereign are immune from the local 
jurisdiction in criminal matters. These views are based on and supported by 
international practice as well as reason. 

Some writers, while admitting this right to immunity of foreign forces, have 
sought to limit its application to certain times and places. The views expressed by 
them are decidedly against the weight of authority and are not supportec in prac- 
tice. There is no precise formulation of the limitations thought to be imposed, 
such as would seem to be necessary in any pretended rule of law. Indeed, there is 
no agreement on what the limitations are. Those suggesting limitations do not 
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indicate by what process of reasoning their conclusions were arrived at. Reason 
is the foundation of the law, and the weakness of the views of these writers when 
examined in the light of the principles laid down by Marshall and others is 
apparent. 

It is appreciated that under even the most favourable conditions the presence 
of troops of a foreign state may be a disturbing. element in the normal life of a 
community. It is assumed, however, that the inconveniences and departures from 
normal procedures made necessary by their presence are regarded by the state 
which admits foreign troops as less important than the purpose for which they are 
admitted. It must, therefore, be concluded that the nation which consents to the 
presence of foreign troops on its territory cannot thereafter asset jurisdiction over 
them because the exercise of such jurisdiction would be inconsistent not only with 
the jurisdiction of their own sovereign but would derogate from the complete 
control and discipline which their sovereign must necessarily exercise in order to 
accomplish the purpose for which they were sent to foreign territory. 


APPENDIX TO MEMORANDUM OF UNITED States GovERNMENT 


LEGATION OF THE UNITED States oF AMERICA, 


Orrawa, Canada, June 4, 1943. 
John E. Reap, Esquire, 


Legal Adviser, Department of External Affairs, 
Ottawa, 

Dear Mr. Reap: In compliance with your request, I am enclosing a memo- 
randum containing information regarding the law which would be applied by 
United States Military Forces in Canada in the event of the commission by 
members of such forces of breaches of the civil law. This memorandum was pre- 
pared by the Judge Advocate General’s Office of the United States, War Depart- 
ment, and is to be considered as an appendix to the memorandum which I enclosed 
with mv formal Note No. 901 of May 27, 1943. 

Yours sincerely, 
Lewis CLARK, 
Chargé d’ Affaires, 
Ad Interim. 


PUNITIVE POWERS OF COURTS-MARTIAL OF THE UNITED STATES ARMY 


The question has been asked, what are the punitive powers of courts-martial of 
the United States Army so far as regards, not military offences, but ordinary 
crimes and misdemeanors. 

The statutory authority for courts-martial is found in the ‘‘Articles of War,” 
a code of military justice of 121 numbered articles, enacted as Section 1, Chapter 
II, of the act of June 4, 1920, 41 Stat. 787, and since amended in a few particulars. 
They are carried into the U. 8. Code as Title 10, Chapter 36, Secs. 1471-1593, and 
are also printed as Appendix 1 to the Manual for Courts-Martial, U. 8. Army. 

The introductory sentence of the Articles of War provides (10 U. S. Code 1471; 
M. C. M. Appendix 1): 

‘“‘The articles included in this section (sec. 1, Ch. II, act of June 4, 1920, 41 Stat. 
787) shall be known as the Articles of War and shall at all times and in all places 
govern the Armies of the United States.’”’ (Italics supplied.) 

The Articles of War governing the armies of the United States are therefore as 
fully in force in Canada or in any other country where United States troops may 
be as in the United States. 

The Articles of War begin with definitions and an enumeration of the persons 
subject to military law, briefly, all persons in the Army, of whatever rank, as well 
as certain other persons accompanying or serving with the Army. Next follow 
articles stating the different grades of court-martial, by whom they are appointed, 
their composition, jurisdiction, and procedure. Then there are articles dealing 
with limitations on prosecution, and with approval, confirmation, mitigation, 
suspension, remission, and review of sentences. Next there are 43 articles 
(Articles 54-96) known as the punitive articles, defining or mentioning various 
crimes and-offences punishable by courts-martial. Some of these are of a purely 
military character, such as desertion, disobedience of orders, and mutiny; but 
others are common law crimes and misdemeanors. Thus Article 92 provides: 
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‘‘Any person subject to military law who commits murder or rape shall suffer 
death or imprisonment for life, as a court-martial may direct; but no person shall 
be tried by court-martial for murder or rape committed within the geographical 
limits of the States of the Union and the District of Columbia in time of peace.” 

Article 93 states: 

“Any person subject to military law who commits manslaughter, mayhem, 
arson, burglary, housebreaking, robbery, larceny, embezzlement, perjury, forgery, 
sodomy, assault with intent to commit any felony, assault with intent to do bodily 
harm with a dangerous weapon, instrument, or other thing, or assault with intent 
to do bodily harm, shall be punished as a court-martial may direct.” 

Punishment ‘‘as a court-martial may direct”’ is limited by the Table of Maximum 
Punishments prescribed by the President (par. 104, M. C. M.), according to which 
any of the offences set forth in Article of War 93 may be punished by dishonourable 
discharge, forfeiture of all pay and allowances due and to become due, plus periods 
of confinement at hard labour, as follows: 


Assault with intent to commit any felony except murder and rape 
Assault with intent to commit murder or rape 

Burglary 

Larceny 

Embezzlement 

Forgery 

Housebreaking 

Involuntary manslaughter 


Article 96 provides: 

“Though not mentioned in these articles, all disorders and neglects to the 
prejudice of good order and military discipline, all conduct of a nature to bring 
discredit upon the military service, and all crimes or offences not capital, of 
which persons subject to military law may be guilty, shall be taken cognizance 
of by a general or special or summary court-martial, according to the nature 
and degree of the offence, and punished at the discretion of such court.” 

This Article of War covers practically all conceivable offences which military 
persons may commit and which have not been specifically denounced by the other 
Articles. Any offences committed by United States soldiers in Canada affecting 
the people of that dominion, which are not mentioned in the other Articles, may be 
adequately punished under the 96th Article. The Table of Maximum Punish- 
ments above referred to sets forth the maximum permissible punishments for 
some of the more usual] offences within the scope of the 96th Article. Among those 
so listed, with the maximum period of confinement for each, are: 





| Years | Months 





ul 
Assault and battery 
Concealing, destroying, mutilating, or removing a public record 
Carelessly discharging a firearm 
Drunk and disorderly under such circumstances as to bring discredit upon the 
military service 
Drunk under the same circumstances 
Indecent exposure 
Obtaining ge f under false pretences 
Subordination of perjury 











Offences not expressly provided for remain punishable as authorized by statute 
or by the custom of the service (M.C.M., par. 104.¢). When no penalty is speci- 
fied, the court will always consider that which may be imposed under the local law 
as @ norm in arriving at its sentence. Violations of local ordinances and speed 
laws of the different states of the Union are generally tried under this Article of 
War as conduct of a nature to bring discredit upon the military service. The 
same would be true of like offences committed in Canada. In addition to the 
punisnment prescribed by the local law, a military offender may also be reduced 
in grade and in appropriate cases dishonourably discharged from the service of 
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the United States. It should be strongly emphasized that as offences by military 
personnel against the laws of the states ot the Union are regarded as constituting 
conduct of a nature to bring discredit upon the military service and are punisned 
under the 96th Article of War, like infractions of the laws of a friendly foreign 
nation such as Canada, or of a Canadian province or city, would be regarded as 
even more serious violations of this Article and punished accordingly. 

The foregoing summary shows that there is no lack of power in courts-martial 
of the United States Army to punish adequately United States military personnel 
who may commit crimes or misdemeanors while in Canada. 

Promptness of punishment is almost as important in preventing the commission 
of offences as its adequacy. It is therefore pertinent to inquire whether United 
States military personnel are promptly punished if they commit offences. 

Courts-martial of the United States Army are of three grades, summary, special, 
and general, all trial courts. but with different punishing powers. A summary 
court-martial is a single officer detailed for that purpose in addition to other 
duties, who may not impose punishment in excess of confinement for 1 month 
and forfeiture of % of the offender’s pay for one month. Such courts deal with 
minor offences only and usually meet the day after the commission of the offence. 
Special courts-martial, composed of three or more officers, deal with offences of 
intermediate gravity, and may impose confinement to six months and forfeiture 
of % pay per month for six months. They usually meet within a few days of the 
commission of the offence. General courts-martial are composed of five or more 
officers, usually 11 or 13, deal with felonies and other offences of comparable 
gravity, and have a power of punishment extending in the gravest cases to life 
imprisonment or death, and limited only by the maximum fixed by statute or 
executive order for the particular offence before the court. Because of the pre- 
liminary investigation and consideration necessary before such grave charges may 
be brought to trial, such courts usually meet a month or thereabouts after the 
commission of the offence. Though all sentences must be approved by the officer 
who appointed the court, those under sentences to confinement begin to serve 
them on the date of imposition. 

Even more important than adequacy or promptness of punishment is certainty. 
All courts-martial are composed of commissioned officers. That means that they 
are men of good character and a fair degree of education, as otherwise they could 
not obtain their commissions. The 4th Article of War further requires:— 

‘“‘When appointing courts-martial the appointment authority shall detail as 
members thereof those officers of the command who, in his opinion, are best 
qualified for the duty by reason of age, training, experience, and judicial tem- 
perament; and officers having less than two years’ service shall not, if it can be 
avoided without manifest injury to the service, be appointed as members of 
courts-martial in excess of the minority membership thereof.” 

All this means that the level of character and ability of members of courts- 
martial is fairly high, and in general superior to that of the average jury. It is 
believed that courts-martial are less apt than juries to be swayed by local prejudice 
or by emotional appeals of counsel for the defence. An officer with legal training, 
if any such is available, otherwise one experienced in court-martial procedure, is 
detailed as law member of every general court-martial, and passes on the admissi- 
bility of evidence and other interlocutory questions. 

An officer is assigned as trial judge advocate, i. e., prosecutor, and another as 
defence counsel of every general and special court-martial. In general courts- 
martial, each usually has a junior officer as assistant. 

Within the maxima fixed by law or executive order, punishment is at the 
discretion of the court-martial, and subject to the action of the officer who ap- 
pointed the court, who may approve or reduce the sentence fixed by the court, 
but not increase it. Sentences in general conform to those imposed by the 
ordinary criminal courts; but, in so far as any difference exists, are likely to be 
Severer. 

The practical side of the matter is important as well as the theoretical aspect. 
It is therefore pertinent to inquire whether, on past occasions when troops of the 
United States have been in other friendly countries, the court-martial system of 
the United States has worked with satisfaction to the people of those countries. 

During the first World War, there were in France at the date of the armistice 
about 2,100,000 United States soldiers. A large number of them passed through 
England on the way to or from France, and a few were stationed there. When any 
of them misconducted themselves, they were arrested by their own officers, their 
own military police, or local police, whichever might have observed the offence or 
first caught the offender; but, if the local police made the arrest of a United States 
military offender, they invariably turned him over to the United States military 
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authorities at the first convenient opportunity, and he was always tried by a court- 
martial of the United States Army and never by a French or British court. That 
was true whether his offence was a purely military one, such as desertion; or a 
crime against another United States soldier, such as larceny of his property; or one 
against the person or property of a Frenchman or an Englishman, such as assault 
and battery upon him or burglary of his house; and whether the offence was 
committed in a United States camp or a French or English village. There were 
scores of trials of United States soldiers before United States courts-martial for 
offences against French men or women or their property, and a smaller number 
for offences against English men or women, ranging from cases of street brawls or 
petty larceny in which a minor penalty was inflicted to a few in France of rape 
or murder in which the United States court-martial imposed the death penalty 
and the offenders were hanged. The local civil and military authorities co- 
operated by summoning any local witnesses who might be needed. If a United 
States soldier was charged with an offence against the person or property of a 
Frenchman or Englishman, and the local authorities so desired, they were invited 
to have an observer present at the trial. In general, the sentences imposed by 
United States courts-martial were at least as severe as would have been given by 
local courts for like offences, and there was no complaint by either the French or 
English authorities against the working of the United States system of military 
justice. 

: United States military forces have for two years last past been stationed in 
Newfoundland, Bermuda, the Bahamas, Jamaica, St. Lucia, Antigua, Trinidad, 
and British Guiana, under the Leased Base Agreement between the United States 
and the United Kingdom. Since the entry of the United States into the present 
war, United States forces have been stationed, in most cases for many months or 
a year, in Great Britain, Northern Ireland, Australia, New Zealand, Iceland, 
India, Egypt, Iran, China, various islands of the Pacific, and other friendly 
foreign countries, in all of which United States courts-martial have sat, not merely 
in cases involving military offences, but also in those involving offences against 
the persons or property of the inhabitants. From none of those countries has the 
Department of State or the War Department of the United States received any 
complaint of refusal to prosecute offenders, of acquittal of the guilty by United 
States courts-martial, or of the imposition by them of inadequate sentences. 

Finally, during the present stay of United States troops in Canada, no such 
complaints have been received. Examination of the few cases which have occurred 
of trials in Canada by United States courts-martial for offences against the persons 
or property of Canadians will show that the sentences imposed are at least as severe 
as would have been imposed by Canadian courts. 

The Commanding Officers of United States troops were in the first World War, 
and are in this, ready and willing to prosecute vigorously before their courts- 
martial any soldier against whom prima facie evidence is presented of having 
committed an offence against the person or property of any inhabitant of the 
country where they are stationed. The military authorities of the United States 
are willing and able to punish promptly and adequately any of their personnel 
who may commit crimes or misdemeanors against the persons or property of 
Canadians. 


IN THE SUPREME COURT OF CANADA 


In the matter of a reference as to whether members of the military or naval 
forces of the United States of America are exempt from criminal proceedings 
in Canadian criminal courts. 


FactuM oF THE ATTORNEY-GENERAL OF CANADA 
PART I. STATEMENT OF THE CASE 


1. By Order in Council P. C. 2931, dated April 9, 1943 (Case, pp. 3-4, at p. 4, 
ll. 20-30), the following questions are referred to this Court for hearing and 
consideration: — 

(1) Are members of the military or naval forces of the United States of America 
who are present in Canada with the consent of the Government of Canada for 
purposes of military operations in connection with or related to the state of 
war now existing exempt from criminal proceedings prosecuted in Canadian 
criminal courts and, if so, to what extent and in what circumstances? 

65454 —55—pt. 128 





424 STATUS OF FORCES AGREEMENTS 


(2) If the answer to the first question is to the effect that the members of 
the forces of the United States of America are not exempt from criminal pro- 
ceedings or are only in certain circumstances or to a certain extent exempt, has 
Parliament or the Governor General in Council acting under the War Measures 
Act, jurisdiction to enact legislation similar to the statute of the United Kingdom 
entitled the United States of America (Visiting Forces) Act, 1942? 

2. The military and naval forces of the United States of America are present 
in Canada with the consent of the Government of Canada for purposes of mili- 
tary operations in connection with or related to the war, and they come under the 
provisions of the following Order in Council: 

(1) The Foreign Forces Order, 1941 (Case, pp. 16-21 incl.) ; 

(2) Order in Council P. C. 2813, April 6, 1943, designating the United States 
of America as a foreign power under the Foreign Forces Order, 1941, together 
with special provisions applicable solely to the forces of the United States of 
America (Case, pp. 26-27 incl.). 

3. The provisions of the Foreign Forces Order, 1941, had been made applic- 
able to the United States forces in Canada by Order in Council P. C. 5484 of 
June 26, 1942 (Case, p. 25). This Order was revoked by the later Order, P. C. 
2813, and it is included in the case merely to complete the record. The other 
Order in Council, which is set forth in the Case (pp. 22-24 incl.), P. C. 6566 of 
June 27, 1942, adds Part II to the Foreign Forces Order and provides for the 
special position of individual members of associated forces upon attachment. It 
is included for the purpose of the record, but is of no practicable importance in the 
present reference, because no members of United States forces are in fact attached 
to Canadian forces. 

4. Paragraph 2 of Order in Council P. C. 2813, designating the United States 
of America as a foreign power under the Foreign Forces Order, 1941, provides 
that the application of the Foreign Forces Order, 1941, to the United States is 
not to be construed as prejudicing or curtailing in any respect whatsoever any 
claim to immunity from the operation of the municipal laws of Canada or from 
the processes of Canadian courts exercising either criminal or civil jurisdiction 
by members of the forces of the United States of America founded on the consent 
granted by His Majesty’s Government in Canada to such forces to be present in 
this country (Case, p. 27, ll. 5-11 inel.). 

5. The present position therefore is one in which United States forces are 
subject to the provisions of the Foreign Forces Order, 1941. United States ser- 
vice courts, however, are exempted from the limitations in that Order which 
prevent other foreign service courts from exercising jurisdiction in cases of murder, 
manslaughter and rape and which limit their power to impose the sentence of death 
(paragraph 1 of P. C. 2813, of April 6, 1943—Case, p. 26, 1. 21 to p. 27, 1. 4 incl.). 

The jurisdiction so granted is concurrent with that of Canadian criminal courts 
(section 4 of the Foreign Forces Order, 1941—Case, p. 18, ll. 1-11 inel.). The 
provision cited above, however, preserves for members of the United States forces 
any immunities to which they may be entitled under international law and gives 
rise to the first question referred to this Court. 

6. There are three classes of members of the United States forces who may 
possibly claim under international law the immunity or exemption from jurisdic- 
tion in Canada, namely: 

(1) Members of organized forces which are present in Canada with the 
consent of the Canadian Government, 

(2) Detached members who come into Canada on duty with the consent 
of the Canadian Government, 

(3) Detached members who enter Canada as tourists or casual visitors, and 
not on duty. 

7. The first question is confined to members of the military and naval forces 
of the United States, falling into those three classes, and does not extend to camp 
followers, war correspondents, and other persons who are not members of the 
armed forces of the United States, but who, by reason of their association with such 
forces, are subject to the military law of the United States. 

8. In the United Kingdom the position of members of United States forces is 
governed by the United States of America (Visiting Forces) Act, 1942 (Case, p. 9 
to p. 11, 1. 22 inel.). It will be observed that there is a schedule to this Act in- 
cluding the notes exchanged between His Majesty’s Government in the United 
Kingdom and the Government of the United States of America (Case, p. 11, 1. 23, 
to p. 15 inel.). The United Kingdom legislation gives complete immunity from 
criminal jurisdiction to all members of the military and naval forces of the United 
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States of America, and defines “‘members”’ of such forces as including all persons 
who are by the law of the United States of America for the time being subject to 
the military or naval law of that country. It includes therefore: 

(a) Members of organized forces of the United States which are present in 
the United Kingdom, 

(b) Detached members of the military and naval forces of the United States 
who are present in the United Kingdom on duty, 

(c) Members of the military and naval forces of the United States who are 
present in the United Kingdom as tourists or casual visitors, 

(4) Camp followers, war correspondents, and other persons who are not 
members of the armed forces of the United States but who, by reason of their 
rier ogg ga with such forces, are subject to the military law of the United 

tates, 
but does not include persons employed in connection with the said forces who are 
not United States citizens, unless they have entered into that employment outside 
the United Kingdom (Case, p. 10, Il. 28-31 incl.). 

There is, however, a provision which enables members of the forces to be 
subjected to the jurisdiction of the civil courts in criminal proceedings in particular 
cases at the request of the United States authorities (Case, p. 10, Il. 1-4 incl.). 

9. The second question referred to this Court for hearing and consideration 
raises the issue as to the power of the Parliament of Canada or the Governor 
General in Council acting under the War Measures Act to enact legislation similiar 
to this United Kingdom statute which would exempt from the jurisdiction of 
Canadian criminal courts, members of the military and naval forces of the United 
States of America, including the following: 

(a) members of organized forces which are present in Canada, 

(b) detached members who are present in Canada on duty, 

(c) members who are present in Canada as tourists or casual visitors, and 
not on duty, 

(d) camp followers, war correspondents, and other persons who are not 
members of the armed forces of the United States, but who, by reason of their 
er with such forces, are subject to the military law of the United 

tates, 
but not including persons employed in connection with the said forces who are not 
bbe d States citizens, unless they have entered into that employment outside 
anada. 


Part II. Propositions 


10. The Attorney General of Canada submits that the first question referred 
to the Court should be answered as follows and for the following reasons: 

(a) That the following members of the military and naval forces of the United 
States of America who are at present in Canada are exempt from criminal proceed- 
ings in Canadian criminal courts, namely, all members of organized forces which 
are present in this country with the consent of the Government of Canada and 
detached members who come into Canada with the consent of the Government of 
Canada on duty, but not including members who enter Canada as tourists or 
casual visitors. 

(6b) The reason for the foregoing answer is that under international law Canada 
would be under an obligation to accord immunity from jurisdiction in such cases, 
~ the doctrine of international law involved has become a part of our municipal 
aw. 

11. The Attorney General of Canada submits that the second question referred 
to the Court should be answered as follows and for the following reasons: 

(a) The Parliament of Canada or the Governor General in Council, acting 
under the War Measures Act, has jurisdiction to enact legislation similar to the 
statute of the United Kingdom entitled ‘‘The United States of America (Visiting 
Forces) Act, 1942.” 

(b) This legislative power is derived from the following provisions of section 91 
of the British North America Act, 1867: 

“91. It shall be lawful for the Queen, by and with the Advice and Consent of 
the Senate and House of Commons, to make Laws for the Peace, Order and good 
Government of Canada, in relation to all Matters not coming within the Classes 
of Subjects by this Act assigned exclusively to the Legislatures of the Provinces, 
and for greater Certainty, but not so as to restrict the Generality of the foregoing 
* * * (notwithstanding anything in this Act) the exclusive Legislative Authority 
of the Parliament of Canada extends to * * *: 
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7. Militia, Military and Naval Service, and Defense. 
27. The Criminal Law, except the Constitution of Courts of Criminal 
Jurisdiction, but including the Procedure in Criminal Matters.” 


PART III. ARGUMENT 


A. Answer to the First Question: 


12. Although international law, as such, has no validity in this country, there 
being ‘‘no external power that imposes its rules upon our own code of substantive 
law or procedure,’ “The Courts acknowledge the existence of a body of rules 
which nations accept amongst themselves. On any judicial issue they seek to 
ascertain what the relevant rule is, and, having found it, they will treat it as 
incorporated into the domestic law, so far as it is not inconsistent with rules 
enacted by statutes or finally declared by their tribunals”: Chung Chi Cheung v. 
The King, (1939) A. C. 160, per Lord Atkin, at p. 168. 

The rule thus laid down by the Privy Council in that case was applied by this 
Court in the Reference as to the power to tax Foreign Legations and High Com- 
missioners’ Residences, 1943 8. C. R. 208. At pages 213-14, Duff, C. J., quoted 
the passage cited above from the judgment of Lord Atkin in Chung Chi Cheung v. 
The King; at page 214 he quoted from the judgment of Lord Mansfield in Heath- 
field v. Chilton, 4 Burrow, p. 2015, as follows: 

“The law of nations will be carried as far in England, as any where.”’ 

At p. 214, he stated: 

“There are some general principles touching the position of the property of a 
foreign state and the minister of a foreign state that have been accepted and 
adopted by the law of England (which, except as modified by statute, is the law 
of Ontario) as part of the law of nations.” 

And at pp. 230-31: 

“T think, I repeat, that the proper conclusion . . . is that this rule, recognized 
by France, is also implicit in the principles of international law recognized by the 
law of England; and, consequently, by the law of Ontario. 

“The principles governing the immunities of a foreign sovereign and his diplo- 
matic agents and his property do not, of course, limit the legislative authority of 
the legislature having jurisdiction in the particular matter affected by any im- 
munity claimed, or alleged. It is not necessary, in the view I take, to consider 
the respective jurisdictions of the Parliament of Canada and the local legislatures 
in this matter of taxation in respect of real estate owned, or occupied, by a foreign 
state, or a diplomatic agent in his character of representative of a foreign state. 
The general language of the enactments imposing the taxation in question must 
be construed as saving the privileges of foreign states.” 

In that case this Court held that provincial and municipal laws could not be 
interpreted and applied without taking into account the established rules of inter- 
national law relating to the immunities of representatives of foreign governments 
accredited to and received by the Canadian Government. The present reference 
involves the status of members of foreign armed forces visiting this country with 
the consent of our Government. There is, therefore, an analogy between this 
case and the former, inasmuch as here also we have an act or acts on the part 
of the Dominion which have the effect, as it is submitted, of giving a special 
status to certain persons or classes of persons before the laws and the courts 
of the country. 


13. The Attorney Genera! submits that the doctrine of international law involved 
in the first proposition. set out above (Part II, paragraph 10(a), p. 7, ll. 5-11) should 
be treated by this Court “as incorporated into the domestic /aw’’ of Carada, in 
accordance with the rule ir this respect laid down by the Privy Counct!, as aforesard, 
in Chung Chi Cheung v. The King (1989), A. C. 160. 

Although no decision of our Courts can be cited, apparently, where the prin- 
ciples embodied in the doctrine have been applied to armed forces other than the 
officers and crews of pvblic armed ships in ports or territorial waters, it is sub- 
mitted that these principles having been incorporated into our domestic law and 
being applicable to other visiting armed forces, the proposition, as supported by 
the authorities hereinafter cited, should be adopted by this Court in answer to 
the first question referred to it. 

14. The leading case on the subject is that of The Schoorer Exchange v. 
M’Faddor. and others, Supreme Court of the United States, 1812, 7 Cranch 116 
to 147 incl., 3 Lawyers’ edition 287. Chief Justice Marshall, speaking for the 
Court, stated the principles which govern the immunities from jurisdiction 
granted by sovereigns to other sovereigns or to the latter’s representatives and 
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troops. He recalled that “The jurisdiction of courts is a branch of that which 
is possessed by the nation as an independeut sovereign power,” that ‘‘The juris- 
diction of the nation within its own territory is necessarily exclusive and abso- 
lute,” that “It is susceptible of no limitation not imposed by itself” and that 
“All exceptions, therefore, to the full and complete power of a nation within its own 
territories, must be traced up to the consent of the nation itself,”’ which ‘consent 
may be either express or implied” (7 Cranch 136, 3 L.. ed. 293). He then observed 
that where the consent is implied it is, “‘if understood, not less obligatory.”’ In 
the latter connection he added: 

“A nation would justly be considered as violating its faith, although that faith 
might not be expressly plighted, which should sudderly and without previous 
notice, exercise its territorial powers in a manner not consonant to the usages 
and received obligations of the civilized world”’ (7 Cranch 137). 

The Chief Justice then expressed himself as follows: 

“This full and absolute territorial jurisdiction being alike the attribute of 
every sovereign, and being incapable of conferring extraterritorial power, would 
not seem to contemplate foreign sovereigns nor their sovereign rights as its 
objects. One sovereign being in no respect amenable to another; and being bound 
by obligations of the highest character not to degrade the dignity of his nation, 
by placing himself or its sovereign rights within the jurisdiction of another, 
can be supposed to enter a foreign territory only under an express licence, or in 
the confidence that the immunities belonging to his independent sov ere ign 
station, though not expressly stipulated, are reserved by implication, and will 
be extended to him. 

“This perfect equality and absolute independence of sovereigns, and this common 
interest impelling them to mutual intercourse, and an interchange of good offices 
with each other, have given rise to a class of cases in which every sovereign is 
understood to waive the exercise of a part of that complete exclusive territorial 
jurisdiction, which has been stated to be the attribute of every nation” (ibid., 137). 

After dealing with “the exemption of the person of the sovereign from arrest 
or detention within a foreign territory” and with “the immunity which all civilized 
nations allow to foreign ministers,’”’ he expressed the following views as to troops: 

“3d. A third case in which a sovereign is understood to cede a portion of his 
territorial jurisdiction is, where he allows the troops of a foreign prince to pass 
through his dominions. 

“In such case, without any express declaration waiving jurisdiction over the 
army to which this right of passage has been granted, the sovereign who should 
attempt to exercise it would certainly be considered as violating his faith. By 
exercising it, the purpose for which the free passage was granted would be defeate d, 
and @ portion of the military force of a foreign independent nation would be 
diverted from those national objects and duties to which it was applicable, and 
would be withdrawn from the control of the sovereign whose power and whose 
safety might greatly depend on retaining the exclusive command and disposition 
of this force. The grant of free passage therefore implies a waiver of all juris- 
diction over the troops during their passage, and permits the foreign general to 
use that discipline, and to inflict those punishments which the government of 
his army may require.” (Ibid., 139-140.) 

At page 142, when discussing the application of the principles to ships of war 
he reverted to the question of the effect of implied consent in these words: ‘‘In 
all the cases of exemption which have been reviewed, much has been implied, 
but the obligation of what was implied has been found equal to the obligation of 
that which was expressed.’ 

At page 143, after quoting Vattel on the immunities of ambassadors and other 
ministers, he stated: 

“Equally impossible is it to conceive, whatever may be the construction as to 
private ships, that a prince who stipulates a passage for his troops, or an asylum 
for his shins of war in distress, should mean to subject his army or his navy to 
the jurisdiction of a foreign sovereign. And if this cannot be presumed, the 
sovereign of the port must be consicered as having conceded the privilege to the 
extent in which it must have been understood to be asked.”’ 

15. Although the case of The Exchange involved directly and immediately a 
matter of jurisdiction over a ship, title to which was in dispute between private 
individuals, citizens of the United States, and the Emperor of the French, the 
rules stated by the Chief Justice with respect to sovereigns, their ministers and 
their troops are branches of the general doctrine which the decision applies to 
ships of war. 
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In this connection the following observation is made in an article on ‘“‘Jurisdic- 
tion over Friendly Foreign Armed Forces’ by Colonel Archibald King, Judge 
Advocate General’s Department, United States Army, published at pp. 539-567 
of the i Journal of International Law, vol. 36, number 4, October 1942, 
(at p. 541): 

“Tt is true that the case before the Supreme Court concerned a ship, and our 
present problem relates to personnel of the Army or Navy; but it does not follow 
that Marshall’s statements about troops are mere dicta, Those statements are 
an indispensable part of the reasoning which led him to his conclusion and can 
not be rejected without rejecting the conclusion as well. The essence of the 
decision is not that an armed public vessel, but that any public armed force, 
whether on land or sea, which enters the territory of another nation with the 
latter’s permission enjoys an extraterritorial status.”’ 

The same observation is true of the decisions hereinafter cited concerning ships, 
where the immunity was recognized not on the basis of the fiction of exterri- 
toriality, but in virtue of the guiding principles laid down in the case of The 
Exchange. On this point the following passage in the judgment of Lord Atkin 
in Chung Chi Cheung v. The King (1939) A. C. 160, at p. 167, is apposite:— 

“On the question of jurisdiction two theories have found favour with persons 
professing a knowledge of the principles of international law. One is that a public 
ship of a nation for all purposes either is, or is to be treated by other nations as, 
pert of the territory of the nation to which she belongs. By this conception will 

e guided the domestic law of any country in whose territorial waters the ship 
finds herself. There will therefore be no jurisdiction in fact in any Court where 
jurisdiction depends upon the act in question, or the party to the proceedings, 

eing done or found or resident in the local territory. The other theory is that 
a public ship in foreign waters is not, and is not treated as, territory of her own 
nation. The domestic Courts, in accordance with principles of international law, 
will accord to the ship and its crew and its contents certain immunities, some of 
which are well settled, though others are in dispute. In this view, the immunities 
do not depend upon an objective exterritoriality, but on implication of the domestic 
law. They are conditional, and can in any case be waived by the nation to which 
the public ship belongs. 

“Their Lordships entertain no doubt that the latter is the correct conclusion. 
It more accurately and logically represents the agreements of nations which 
constitute international law, and alone is consistent with the paramount neces- 
sity, expressed in general terms, for each nation to protect itself from internal 
disorder by trying and punishing offenders within its boundaries’’. 

In the latter case, the Privy Council found that the immunity of the Chinese 
Maritime Customs cruiser Cheung Keng and its crew had been impliedly waived 
by the Chinese Government. At pp. 168-170 Lord Atkin quoted at length from 
Chief Justice Marshall’s decision in Schooner Exchange v. M’Faddon, which he 
termed ‘‘a judgment which has illumined the jurisprudence of the world’. He 
quoted, amongst others, that passage in the judgment of the Chief Justice where it 
is said of a public armed ship that “She constitutes a part of the military force of 
her nation; acts under the immediate and direct command of the sovereign; is 
employed by him in national objects’, and that the sovereign, therefore, ‘“‘has 
many and powerful motives for preventing those objects from being defeated by 
the interference of a foreign state’, which interference ‘‘cannot take place without 
affecting his power and his dignity’’. 

16. In the case of Coleman v. State of Tennessee, 97 U. 8. 509, at p. 515, XXIV 
1118, at p. 1122, the Supreme Court of the United States reaffirmed in the following 
words the rule as to the immunity of troops laid down in the case of The ba enn 

“Tt is well settled that a foreign army, permitted to march through a friendly 


country or to be stationed in it, by permission of its government or sovereign, is 
exempt from the civil and criminal jurisdiction of the pines. The sovereign is 


understood, said this court in the celebrated case of The Exchange, 7 Cranch, 139, 
to cede a portion of his territorial jurisdiction when he allows the troops of a 
foreign prince to pass through his dominicns: * * *” 

In Dow v. Johnson, 100 U. 8. 158, at p. 165, X XV, 632, at p. 635, the same Court 
reaffirmed again the said rule: 

“(As was observed in the recent case of Coleman v. Tenn. (97 U. S., 509., XXTV., 
118), it is well settled that a foreign army, permitted to march through a friendly 
country, or to be stationed in it by authority of its sovereign or government, is 
exempt from its civil and criminal jurisdiction. The law was so stated in the 
celebrated case of The Exchange, reported in the 7th of Cranch, 116’. 

The foregoing quotations are from the judgments of the Court in those two 
cases delivered by Mr. Justice Field. In both cases, however, the Court was 
dealing with the presence of troops in a hostile, not a friendly country. 





STATUS OF FORCES AGREEMENTS 429 


17. The decision of the Court of Appeal in The Parlement Belge, L. R. 5 P. D., 
197 (1880), is another instance of an authority directly concerning a ship but rest- 
ing on the general principles above referred to and which the Attorney General 
submits are applicable to all armed forces. The Court held that an unarmed 
packet owned by a foreign state, and in the hands of officers commissioned by him 
and employed in carrying mails, was not liable to be se‘zed in a suit in rem to 
recover redress for a collision. At p. 206, Brett, L. J. cited Wheaton and the case 
of The Exchange on the doctrine of the equality and independence of sovereigns 
and of the immunity granted to one another as “a relaxation in practice, under 
certain peculiar circumstances, of that absolute and complete jurisdiction within 
their respective territories which tg og Meee MG At pp. 207-8 after citing 
the case of The Duke of Brunswick v. The King of Hanover, 6 Beav. 1, in which, 
he pointed out, Lord Langdale “rejected the alleged doctrine of a fictitious extra- 
territoriality”, he stated: 

“From ail these authorities it seems to us, although other reasons have some- 
times been suggested, that the real principle on which the exemption of every 
sovereign from the jurisdiction of every Court has been deduced is that the 
exercise of such jurisdiction would be incompatible with his regal dignity— 
that is to say, with his absolute independence of every superior authority. By a 
similar examination of authorities we come to the conclusion, although other 
grounds have sometimes been suggested, that the immunity of an ambassador 
from the jurisdiction of the Courts of the country to which he is accredited is 
based upon his being the representative of the independent sovereign or state 
which sends him, and which sends him upon the faith of his being admitted to 
be clothed with the same independence of and superiority to all adverse juris- 
diction as the sovereign authority whom he represents would be. 

“The reason of the exemption of ships of war and some other ships must be next 
considered, and the first case to be carefully considered is, and always will be, 
The Exchange. It is undoubted that the decision applies, in fact, only to the 
case of a ship of war. Yet, in considering what was the principle on which the 
judgment was founded, there are some important circumstances to which attention 
must be directed’’. 

The following passage in the se eyo of Brett, L. J., speaking for the Court, 
shows clearly that the Court of Appeal considered that the United States Supreme 
Court in the case of The Exchange laid down the same principles for the immunity 
of sovereigns and their ministers and armies as for that of ships of war: 

“The reasoning seems to be as follows:—The ship is within the territorial 
jurisdiction of the United States—prima facie the Court of the United States 
has jurisdiction. But all nations have agreed to certain limitations of their 
absolute territorial jurisdiction—as, for instance, they have abjured all personal 
jurisdiction over a foreign sovereign within their territory, and this on account 
of his dignity, and all personal jurisdiction over foreign ministers, and, says 
the judgment, this is on the same principle; and all jurisdiction over a foreign 
army passing through the territory. Is the same immunity to be held to apply 
to ships of war? The judgment answers, Yes, and upon the same principle: 
i. e., that to hold otherwise would be inconsistent with the dignity—that is to 
say, the recognized independence of the foreign sovereign’. (pp. 208-9.) 

Reference was then made, pp. 209-10, to the case of The Prins Frederik, 2 Dod. 
451, which arose for the arrest on a claim for salvage of an armed ship of war 
belonging to the King of the Netherlands. 

18. The decision in The Parlement Belge was followed by the Court of Appeal 
in the Porto Alexandre, (1920) 122 L. T. 661. At p. 663 Warrington, L. J. quoted 
a passage from the judgment of Brett, L. J., in The Parlement Belge where the 
American case of Briggs v. Light Boats, (1865) 11 Allen, Mass., 157, is discussed 
and approved, and where “the independence of the sovereign authority of the 
State,” coupled with “the international comity which induces every sovereign 
State to respect the independence of every other sovereign State,’”’ is considered 
as the basis of the immunity of “‘the public property of any State which is destined 
to its public use.” 

Similar observations as to the underlying principle of the immunity are to be 
found in the judgment of Scrutton, L. J. 122, L. T. 663-4: 

“This and other States proceed in their jurisprudence on the assumption that 
sovereign States are equal and independent, and that, as a matter of international 
courtesy, no one sovereign independent State will exercise any jurisdiction over 
the person of the Sovereign or the property of any other sovereign State- and now 
that the Sovereigns move about more freely than formerly, and Sovereigns and 
States do things which they used not to do, the question arises whether there are 
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any limits to the immunity which international courtesy gives as between sov- 
ereign independent States and their Sovereigns.”’ See also the Privy Council’s 
decision in The Christina Case, (1938) A. C. 485. 

19. The Attorney General submits that the reasons advanced for the immunity 
which is allowed to armed ships and their crews apply with equal force in favour 
of the immunity of all armed forces. To Chief Justice Marshall it seemed ‘‘im- 
possible * * * to conceive * * * that a prince who stipulates a passage for 
his troops, or an asylum for his ships of war in distress, should mean to subject 
his army or his navy to the jurisdiction of a foreign sovereign’’ and that “‘if this 
cannot be presumed, the sovereign of the port must be considered as having 
conceded the privilege to the extent in which it must have been understood to 
be asked”’ (7 Cranch 143). He considered that a ship of war ‘‘constitutes a part 
of the military force of her nation; acts under the immediate and direct command 
of the sovereign; is employed by him in national objects” (7 Cranch 144), and 
he therefore applied to her the underlying principle which he had already applied 
to armies when declaring that should a sovereign attempt to exercise his jurisdic- 
tion over a foreign army to which he had granted a right of passage, ‘“‘the purpose 
for which the free passage was granted would be defeated, and a portion of the 
military force of a foreign independent nation would be diverted from those 
national objects and duties to which it was applicable, and would be withdrawn 
from the control of the sovereign whose power and whose safety might greatly 
depend on retaining the exclusive command and disposition of this force’ (7 
Cranch 139). 

It is submitted that no distinction should be made in this respect between 
naval, land or air forces. 

20. Hall, International Law, 8th ed. (A. Pearce Higgins) 1924, after giving an 
historical outline of ‘‘The law with respect to the immunities of armed forces of 
the state in foreign territory’ (pp. 237-245, par. 54) draws this conclusion with 
respect to ships of war (p. 245, par. 55): 

“From what has been said it is clear that there is now a great preponderance 
of authority in favour of the view that a vessel of war in foreign waters is to be 
regarded as not subject to the territorial jurisdiction. 

At p. 250, par. 56, he deals with military forces, which, he observes, “enter the 
territory of a state in amity with that to which they belong, either when crossing 
to and fro between the main part of their country and an isolated piece of it, or as 
allies passing through for the purposes of a campaign, or furnishing garrisons for 

rotection.' He remarks that ‘In cases of the former kind, the passage of soldiers 
eing frequent, it is usual to conclude conventions * * *.” He then states: 

“There can be no question that the concession of jurisdiction over passing 
troops to the local authorities would be extremely inconvenient; and it is believed 
that the commanders, not only of forces in transit through a friendly country 
with which no convention exists, but also of forces stationed there, assert exclusive 
jurisdiction in principle in respect of offences committed by persons under their 
command, though they may be willing as a matter of concession to hand over 
culprits to the civil power when they have confidence in the courts, and when 
their stay is likely to be long enough to allow of the case being watched. The 
existence of a double jurisdiction in a foreign country being scarcely compatible 
with the discipline of an army, it is evident that there would be some difficulty 
in carrying out any other arrangement.” 

At pp. 251-2, par. 57, he has this to say about the proper basis for the doctrine: 

“If the view that has been presented of the extent and nature of the immunities 
which have been hitherto discussed be correct, it is clear that the fiction of exterri- 
toriality is not needed to explain them, and even that its use is inconvenient. It 
is not needed, because the immunities possessed by different persons and things 
can be accounted for by referring their origin to motives of simple convenience or 
necessity, and because there is a reasonable correspondence between their present 
extent and that which would be expected on the supposition of such an origin. 
The only immunities, in fact, upon the scope of which the fiction of exterritoriality 
has probably had much effect, are those of a vessel of war, which seem undoubtedly 
to owe some of the consolidation which they have received during the present 
century to its influence. The fiction is moreover inconvenient, because it gives 
a false notion of identity between immunities which are really distinct both in 
object and extent, and because no set of immunities fully corresponds with what is 
implied in the doctrine. Nothing in any case is gained by introducing the com- 
plexity of fiction when a practice can be sufficiently explained by simple reference 
to requirements of national life which have given rise to it; where the fiction fails 
even to correspond with usage, its adoption is indefensible.” 
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21. The authorities are practically unanimous that the immunity is impliedly 
granted to armed forces passing through or stationed in a country with the assent of iis 
government and that it extends to them within the place where they are stationed or in 
any me where they are on duly. In addition to the authorities above mentioned, 
be ttorne — craves leave to refer to those cited in the Appendix of this 

actum pp. 6 

22. o of the English writers, Oppenheim and Lawrence, restrict the immunity 
from local jurisdiction to offences committed within ‘‘the rayon’ of the place 
where the force is stationed, except in the case where the accused was away on 
duty. Oppenheim, loc. cit. (Appendix hereto, Part I, par. 4) expresses the 
reservation thus: 

“This rule, however, applies only in case the crime is committed, either within 
the place where the force is stationed, or in some place where the criminal was on 
duty; it does not apply, if, for example, soldiers belonging to a foreign garrison of 
a fortress leave the rayon of the fortress, not on duty but for recreation and 
pleasure, and then and there commit a crime. The local authorities are in that 
case competent to punish them. * * *”’ 

Lawrence expresses the view that the immunity exists in favour of the troops 
only “as long as they remained within their own lines or were away on duty.” 

23. The Attorney General submits that the principles set out above do not admit 
of any such restrictions as to the place where the offence is committed or as to the 
offender being on duty. 

The limitations suggested by Oppenheim and Lawrence go against that funda- 
mental principle which requires that the commander of the visiting troops be 
not interfered with in the control and disposition of his forces and that the dignity 
and independence of the foreign government concerned be preserved entirely in 
this field of international relations. Furthermore, there are very serious practical 
objections to the application of such limitations. As pointed out by John H. 
Wigmore in an article on “The Extraterritoriality of the United States Armed 
Forces Abroad,” American Bar Association Journal March 1943 (Vol. 29) p. 121, 
at p. 122 (speaking of “The Extraterritoriality of Armed Forces in Friendly 
Territory”) “though it usually includes the setting aside of special areas for air- 
ports, barracks, etc., yet the members of the armed forces are not confined in 
residence to the allotted areas, but may lawfully be found in any part of the 
country, mingling with the population, and thus presenting special problems as 
to arrest and trial.” 

Colonel Archibald King, Jurisdiction over Friendly Foreign Armed Forces, 
American Journal of International Law, Vol. 36, No. 4, October 1942, p. 539, after 
stating that “by substantial unanimity of opinion among judges and writers on 
international law and according to many international agreements, that the 
invitation or permission of the host country to enter its territories carries with 
it, at least unless clearly denied, an implied exemption or immunity of the per- 
sonnel of visiting forces from the jurisdiction of the local courts and a consent to 
the functioning of the courts-martial of such forces,’’ deals as follows with the 
question of the restrictions expressed by Oppenheim and Lawrence (pp. 559-61): 

“The only question in doubt is how far such immunity from the local courts 
extends. In the first place, does it follow the visiting soldier at all times and in 
all ope) while he is within the host country, or only part of the time and in some 

laces 

r “On the other hand, neither the other writers on international law nor Chief 
Justice Marshall in his opinion in the case of The Exchange make any exceptions 
based upon whether the soldiers are on or off duty, or are within or without 
their own camps. None of the several international agreements which have been 
mentioned makes any such distinction, except that between the United States 
and Great Britain respecting the leased bases in British possessions in the Western 
Hemisphere. 

“The objection to the distinction is that, under the conditions of modern warfare, 
it becomes illusory. There no longer exists such a situation as that of which 
Professor Oppenheim spoke, of soldiers belonging to a foreign garrison leaving 
‘the rayon of the fortress’. There were millions of American and British soldiers 
in France during the first World War. The majority of them were not in separate 
camps or reservations, but were quartered in every village, often in the houses of 
the inhabitants, as this writer was on many occasions. * * * 

“To say that the visiting soldier who lives under such conditions loses his im- 
munity when he steps outside of the house in which:he is billeted would make 
that immunity meaningless and nugatory, and defeat the very purpose which 
brought it into existence. Nor is the distinction between ‘on duty’ and ‘off 
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duty’ more helpful. In modern warfare, that distinction also fades out. In 
these days of bombing from the sky, the members of an anti-aircraft battery 
may have to jump to their guns at any moment, the pilot of a plane may be called 
upon to take off at any time, and the infantryman must always be prepared to 
repel paratroops or commandos. Any of these things may happen when he is 
walking in the down square with his ‘girl friend’ or drinking beer in the inn; and, 
in a broad but nevertheless accurate sense, he is always on duty. 

“Let us carry the matter a bit further. Suppose foreign allied troops are in a 
country where fighting is going on. A column on the march to battle is halted 
and the men are allowed to break ranks and relax for a few moments. May 
a soldier who then enters a tavern and gets into a fight with a villager be held by 
the town constable for trial at the next assizes, because the offense was com- 
mitted outside of his quarters and when off duty? No captain in any army 
would permit a man to be taken from his company at such a time for such a 
reason. 

“Tt is noteworthy that, in the one international agreement which accepted the 
view of Lawrence and Oppenheim, the facts more closely resemble the now ob- 
solete situation which they had in mind. In the bases leased by Great Britain 
to the United States, our troops are not scattered through the villages and over 
the countryside, or billeted on the inhabitants.” 

Strisower, an Austrian writer (see Appendix hereto, Part II, No. 9, p. 45), 
says that the place where the offence has been committed appears to be irrelevant 
and that the member of the visiting force who has committed an offence outside 
the occupied zone, but who has subsequently rejoined his force, must not be taken 
away from the service, either. He adds that the immunity no longer exists when 
one has severed his connection with the armed force to which he belonged. 

Oppenheim holds the view that ‘‘Armed forces are organs of the State which 
maintains them, because they are created for the purpose of maintaining the inde- 
pendence, authority and safety of the State” (5th ed., vol. 1, p. 661, par. 443). (It 
is interesting to note his further view that “‘Men-of-war are State organs just as 
armed forces are, a man-of-war being in fact a part of the armed forces of a State” 
and that ‘Military aircraft in principle would seem to be in the same position as 
men-of-war when lawfully on or over the territory and territorial waters of a 
foreign State,” ibid., p. 664, par. 447). It is difficult to see how a visiting armed 
force could freely and efficiently function as an organ of the State to which it 
belongs if its members, who remain component parts thereof and subject to be 
called to action at any time as long as they retain their connection therewith, 
were liable to be arrested, prosecuted and detained by the local authorities for 
offences committed by them while on leave. 

Chief Justice Marshall’s opinion, it is to be noted, was that the immunity is 
presumed to have been conceded “‘to the extent in which it must have been under- 
stood to be asked,” that “its extent must be regulated by the nature of the case, 
and the views under which the parties requiring and conceding it must be sup- 
posed to act’”’ (7 Cranch 143). 

24. The Attorney General submits that, on the principles expounded above, the 
exemption from the local jurisdiction extends to individual members of foreign forces 
who enter the country on duty as such members with the consent of the recewring State. 

The foregoing proposition appears to be impliedly supported by the following 
passages in Chief Justice Marshall’s judgment, where he draws a distinction 
Mea public and private ships, officials and private individuals (7 Cranch 

43-4): 

“To the court, it appears, that where, without treaty, the ports of the nation 
are open to the private and public ships of a friendly power, whose subjects have 
also liberty without special license, to enter the country for business or amuse- 
ment, a clear distinction is to be drawn between the rights accorded to private 
individuals or private trading vessels, and those accorded to public armed ships 
which constitute 2. part of the military torce of the nation. 

* * * * * * * 


“When private individuals of one nation spread themselves through another as 
business or caprice may direct, mingling indiscriminately with the inhabitants of 
that other, or when merchant vessels enter for the purposes of trade, it would be 
obviously inconvenient and dangerous to society, and would subject the laws to 
continual infraction, and the government to degradation, if such individuals or 
merchants did not owe temporary and local allegiance, and were not amenable to 
the jurisdiction of the country. Nor can the foreign sovereign have any motive 
for wishing such exemption. His subjects thus passing into foreign countries, 
are not employed by him, nor are they engaged in national pursuits, Conse- 
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quently there are powerful motives for not exempting persons of this description 
from the jurisdiction of the country in which they are found, and no one motive 
for requiring it. ‘The implied license, therefore, under which they enter can never 
be construed to grant such exemption.” 

At p. 145, after referring to the opinion of Bynkershoek as to whether the pri- 
bag ee! of the sovereign is immune, he states: 

“Without indicating any opinion on this question, it may safely be affirmed 
that there is a manifest distinction between the private property of a person who 
happens to be a prince, and that military force which supports the sovereign power, 
and maintains the dignity and the independence of a nation. A prince, by acquiring 
private property in a foreign country, may possibly be considered as subjecting 
that property to the territorial jurisdiction; he may be considered as so far laying 
down the prince, and assuming the character of a private individual; but this he 
cannot be presumed to do with respect to any portion of that armed force which 
upholds his crown, and the nation he is entrusted to govern’’. 

Calvo, Droit International, 5th ed., Vol. 3, p. 284, par. 1453, includes among 
officials enjoying the immunity ‘“‘les chefs de forces militaires ou navales, lorsqu’ils 
sont admis sur un territoire étranger”. He does not elaborate on that statement, 
but at p. 337, par. 1550, dealing with ships of war, he assimilates the captain to a 
diplomatic agent and the captain’s staff officers and crew to the personnel of a 
diplomatic mission. At pp. 295-336, paragrs. 1480-1548, he deals with the im- 
munities of diplomatic agents. 

Travers, Le Droit Pénal International (1921), Vol. II, p. 347, par. 879 II (see 
Appendix to Factum, Part II, No. 14), expresses the opinion that the im- 
munity extends to individual members of foreign armed forces who enter the 
country on an official mission (“‘en mission officielle’) with the consent, either 
expressed or implied of the receiving state (“Il est seulement nécessaire, nous le 
répétons, que les membres de l’armée étrangére, qui sont, en cette qualitié, sur le 
territoire, y soient venus avec l’autorisation expresse ou implicite de la souver- 
aineté locale’). He does not see why it should be required for the purposes of 
the immunity that members of foreign armed forces belong to a unit or formation 
of units present in the visited country. 

At p. 430, par. 941, dealing with the immunities of crews of ships of war, he 
states that members of such crews who go on shore on duty, either individually or 
collectively, with the consent, at least implied, of the local authorities, are exempt 
from the local jurisdiction. He observes that such members, in such circum- 
stances, represent in a way the public force of the State to which they belong, 
that they go on shore as agents of the foreign public force. 

The idea of public service (“la notion de service Daye My which Miss Chalufour 
(op. cit. pp. 108-9, Appendix hereto, Part II, No. 13) advances as the basis 
of the immunity, and which the Attorney General submits is in accordance with 
the principles stated above, justifies extending the immunity to individual mem- 
bers entering the country on duty. 

In this connection, it would appear in order again to note the passage in Chief 
Justice Marshall’s judgment where it is stated that the extent of the immunity 
“must be regulated by the nature of the case, and he views under which the parties 
requiring and conceding it must be supposed to act’’. In the Legations Reference, 
(1943) 8. C. R. 208, Duff, C. J., after quoting Chief Justice Marshall on the prin- 
ciple of the implied grant of immunity to ministers or representatives of foreign 
states, quoted the passage just referred to “‘as regards any particular exemption 
from territorial jurisdiction implied in favour of a foreign sovereignty” (p. 220). 

25. The Attorney General submits, however, that the doctrine as erpounded above 
and in the authorities cited, does not justify extending the immunity to members of 
foreign armed forces entering the country, not on duty or on an official mission, but 
“on their own’ as tourists or casual visitors. Such persons do not represent the 
State nor the armed force to which they belong. Travers, op. cit., Vol. II, p. 
425, par. 937 (Appendix hereto, Part II, No. 14, p. 50) recalling that the exercise 
by the tribunals of the receiving State of their penal jurisdiction is, on principle, 
inadmissible only where it would affect the sovereignty of the State of the for- 
eigners, observes that such is not the case where soldiers and sailors individually 
or in groups visit a country as private individuals. Under such circumstances, he 
remarks, they in no way represent the public force of the State to which they 
peg He refers to a decision of the Cour de cassation of France of February 

Col. King, article above cited (American Journal of International Law, Vol. 36, 
No. 4, October 1942, p. 539): 
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“It is elementary that a civilian national of country A, who enters friendly 
country B, by the mere fact of doing so subjects himself to the laws of B and to 
the possibility of civil suit and criminal prosecution in its courts. The same is 
ne of jan officer or soldier of A’s army who enters B unofficially as a visitor or 

urist’’. 


B. Answer to the second question: 


26. The Attorney General submits that the second question referred to the Coun 
herein should be answered in the affirmative, firstly on the grounds that the subject 
matter of the legislation envisaged comes within head 27. of section 91 of the British 
North America Act, 1867 (“The Criminal Law, except the Constitution of Courts 
of Criminal Jurisdiction, but including the Procedure in Criminal Matters’’). 

Legislation by Parliament or the Governor in Council conferring upon American 
court-martials exclusive jurisdiction to try members of the United States forces 
in Canada would not invade the field of legislative authority reserved to the 
Provinces by head 14. of section 92 of the British North America Act, which 
reads as follows: 

“The Administration of Justice in the Province, including the Constitution, 
Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal 
Jurisdiction, and including Procedure in Civil Matters in those Courts.” 

It is submitted that such legislation does not relate directly to the adminis- 
tration of justice, nor in any way to the constitution of courts of criminal juris- 
diction, but to jurisdiction and procedure in criminal matters. The Provinces 
are empowered to constitute, maintain and organize courts of criminal jurisdiction 
and to administer criminal law, but such courts set up by the Provinces can only 
exercise such jurisdiction as is conferred upon them by Dominion legislation, and 
the Provinces and their tribunals can only administer and enforce such criminal 
laws, including procedure in criminal matters, as are enacted by the Dominion. 
The Dominion’s legislative authority over criminal law and procedure includes 
the power to give, increase or reduce the jurisdiction which is to be exercised in 
criminal matters by the provincial courts. 

The legislation envisaged by the second question referred to the Court would 
have the effect merely of taking away from criminal courts constituted by the 
Provinces their jurisdiction over a certain class of offenders. 

27. It is submitted that even if the result of such legislation should be to affect 
the jurisdiction conferred upon the Provinces by head 14. of section ©2 of the 
British North America Act (which is denied), such legislation would nevertheless 
be intra vires of the Dominion’s powers under head 27. of section 91 (Proprietary 
Articles Trade Association & al v. Attorney General for Canada & al, 1931, 
A. C. 310). In that case, Lord Atkin, speaking for the Privy Council, said (pp. 
326-7) : 

“Tf then the legislation in question is authorized under one or other of the 
heads specifically enumerated in s. 91, it is not to the purpose to say that it 
affects property and civil rights in the Provinces. Most of the specific subjects 
in s. 91 do affect property and civil rights but so far as the legislation of Parlia- 
ment in pith and substance is operating within the enumerated powers there is 
constitutional authority to interfere with property and civil rights. The same 
principle would apply to s. 92, head 14, (the administration of justice in the 
Province,) even if the legislation did, as in the present case it does not, in any 
way interfere with the administration of justice. Nor is there any ground for 
suggesting that the Dominion may not employ its own executive officers for the 
purpose of carrying out legislation which is within its constitutional authority, 
as it does regularly in the case of revenue officials and other matters which need 
not be enumerated’’. 

At p. 316 His Lordship said: 

“First, the accepted canon of construction as to the general effect of the sections 
must be maintained. This is that the general powers of legislation for the peace, 
order and good government of Canada are committed to the Dominion Parlia- 
ment, though they are subject to the exclusive powers of legislation committed 
to the Provincial legislatures and enumerated in s. 92. ut the Provincial 
powers are themselves qualified in respect of the classes of subjects enumerated 
in s. 91, as particular instances of the general powers assigned to the Dominion. 
Any matter coming within any of those particular classes of subjects is not to be 
deemed to come within the classes of matters assigned to the Provincial legisla- 
tures. This almost reproduces the express words of the sections, and this rule is 
well settled.” 
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In Attorney General for British Columbia v. Attorney General for Canada (re 
section 498A of the Criminal Code), (1937) A. C. 368, Lord Atkin stated the 
following principle (at p. 375): 

“The only limitaticn on the plenary power of the Dominion to determine what 
shall or shall not be criminal is the condition that Parliament shall not in the 
guise of enacting criminal legislation in truth and in substance encroach on any 
of the classes of subjects enumerated in s. 92. It is no objection that it does in 
fact affect them.” 

His Lordship is reported (ibid., p. 371) to have remarked in the course of the 
argument in that case: 

‘An emergency is not required for criminal law at all. The momentous 
question is whether this is fairly within the scope of criminal law.” 

In Attorney General for Ontario v. Hamilion Sireet Railway Co. & al. (1903) 
A. C, 524, the Privy Council held that the criminal] law in its widest sense is within 
the exclusive authority of the Dominion. The Lord Chancellor, delivering the 
judgment of their Lordships, stated as follows at pp. 528-9: 

“The question turns upon a very simple consideration. The reservation of 
the criminal law for the Dominion of Canada is given in clear and intelligible 
words which must be construed according to their natural and ordinary signifi- 
cation. Those words seem to their Lordships to require, and indeed to admit, of 
no plainer exposition than the language itself affords. Sect. 91, sub-s. 27, of the 
British North America Act, 1867, reserves for the exclusive legislative authority 
of the Parliament of Canada ‘the criminal law, except the constitution of Courts 
of criminal jurisdiction.’ It is, therefore, the criminal law in its widest sense that 
is reserved, and it is impossible, notwithstanding the very protracted argument to 
which their Lordships have listened, to doubt that an infraction of the Act, which 
in its origina] form, without the amendment afterwards introduced, was in opera- 
tion at the time of confederation, is an offence against the criminal law. The 
fact that from the criminal law generally there is one exception, namely, ‘the con- 
stitution of Courts of criminal jurisdiction,’ renders it more clear, if anything were 
necessary to render it more clear, that with that exception (which obviously does 
not include what has been contended for in this case) the criminal law, in its widest 
sense, is reserved for the exclusive authority of the Dominion Parliament.”’ 

28. It may not be out ef order to quote here the following propositions stated 
by Lord Tomlin, speaking for the Board in Attorney General for Canada v. Attorney 
General for British Columbia & al. (re Fisheries Act, 1914), (1930) A. C. 111, at 
p. 118: 

**(1) The legislation of the Parliament of the Dominion, so long as it strictly 
relates to subjects of legislation expressly enumerated in s. 91, is of paramount 
authority, even though it trenches upon matters assigned to the provincial legisla- 
tures by s. 92: see Tennant v. Union Bank of Canada, ([{1894] A. C. 31). 

(3) It is within the competence of.the Dominion Parliament to provide for 
matters which, though otherwise within the legislative competence of the pro- 
vincial legislature, are necessarily incidental to effective legislation by the Parlia- 
ment of the Dominion upon a subject of legislation expressly enumerated in s. 91: 
see Aliorney-General of Ontario v. Attorney-General for the Dominion ({1894] A. C. 
189); and Attorney-General for Ontario v. Attorney-General for the Dominion. 
({1896] A. C, 348). 

(4) There can be a domain in which provincial and Dominion legislation may 
overlap, in which case neitner legislation will be ultra vires if the field is clear, but 
if the field is not clear and the two legislations meet the Dominion legislation must 
pera see Grand Trunk Ry. of Canada v, Attorney-Generul of Canada,’’ ({1907] 
A. C, 65). 

29. The Attorney-General submits that the second question should be answered in 
the affirmative, second.y on the grounds that the legis.atwe authority invo ved comes 
within the genera! power co ferred upon the Par.iamert of Canada by the initial 
oe of section 31 of the B. N. A. Act (‘‘Peace, Order, ard good Governmei t of 
Car.ada’’), 

The second proposition laid down by Lord Tomlin in A. G. Canada v. A. G, 
British Co umbia, (1930) A. C. 111, at p. 118, reads as follows: 

“The general power of legislation conferred upon the Parliament of the Do- 
minion by s. 91 of the Act in supplement of the power to legislate upon the sub- 
jects expressly enumerated must be strictly confined to such matters as are un- 
questionably of national interest and importance, and must not trench on any of 
the subjects enumerated in s. 92 as within the scope of provincial legislation, 
unless these matters have attained such dimensions as to affect the body politic 
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of the Dominion: see Attorney-General for Ontario v. Attorney-General for the 
Dominion ({1896] A. C. 348).” 

30. The third ground which the Attorney Genera! advances in support of the affirma- 
tive ts that Defence, Militia, Military and Naval Service (head 7. of section 91 of the 
B. N. A. Act) include legislation of the type under consideration. 

In Fort Frances Pulp and Power Co. v. Manitoba Free Press Co., (1923) A. C. 
695, the Privy Council held that the War Measures Act, which gave wide power 
to the Governor in Council in time of emergency for the object of assuring the 
security, defence, peace, order and welfare of Canada was intra vires of the Do- 
minion, although it trenched upon provincial jurisdiction. That case, it is sub- 
mitted, is authority both for the argument which is being presented under head 7. 
of section 91 of the B. N. A. Act (“Defence’’) and for the argument which has 
been drawn above from the general provisions in the initial clause of section 91 
(‘“‘Peace, Order and good Government’’). The judgment of the Board therein, 
delivered by Viscount Haldane, reads in part as follows (1923 A. C., at pp. 703-4): 

“But it does not follow that in a very different case, such as that of sudden 
danger to social order arising from the outbreak of a great war, the Parliament of 
the Dominion cannot act under other powers which may well be implied in the 
constitution. The reasons given in the Board of Commerce Case (1922, A. C. 
191) recognize exceptional cases where such a power may be implied. 

“In the event of war, when the national life may require for its preservation the 
employment of very exceptional means, the provision of peace, order and good 
government for the country as a whole may involve effort on behalf of the whole 
nation, in which the interests of individuals may have to be subordinated to that 
of the community in a fashion which requires s. 91 to be interpreted as providing 
for such an emergency. The general control of property and civil rights for nor- 
mal purposes remains with the Provincial Legislatures. But questions may arise 
by reason of the special circumstances of the national emergency which concern 
nothing short of the peace, order and good government of Canada as a whole. 

“The overriding powers enumerated in s. 91, as well as the general words at the 
commencement of the section, may then become applicable to new and special 
aspects which they cover of subjects assigned otherwise exclusively to the Pro- 
vinces. It may be, for example, impossible to deal adequately with the new 
questions which arise without the imposition of special regulations on trade and 
commerce of a kind that only the situation created by the emergency places within 
the competency of the Dominion Parliament. It is proprietary and civil rights 
in new relations, which they do not present in normal times, that have to be 
dealt with; and these relations, which affect Canada as an entirety, fall within 
s. 91, because in their fullness they extend beyond what s. 92 can really cover. 
The kind of power adequate for dealing with them is only to be found in that part 
of the constitution which establishes power in the State as a whole. For it is not 
one that can be reliably provided for by depending on collective action of the Leg- 
islatures of the individual Frovinces agreeing for the purpose. That the basic 
instrument on which the character of the entire constitution depends should be 
construed as providing for such centralized power in an emergency situation 
follows from the manifestation in the language of the Act of the principle that the 
instrument has among its purposes to provide for the State regarded as a whole, 
and for the expression and influence of its public opinion as such.” 

In Rez. v. Limerick & al. Ex p. Harding, (1942) 4 D. L. R. 345, the Supreme 
Court of New Brunswick, (Baxter, C. J.), held that s. 69 of the Militia Act, e. 132, 
R. 8. C. 1927, adopting the provisions of the Imperial Army Act, ss. 144 & 145 of 
which exempt soldiers from the jurisdiction of the civil courts in certain matters, 
was intra mres of the Dominion f arliament, although it took away from provincial 
courts some of the jurnsdiction ccnferred upon them in civil matters by provincial 
legislation (Tllegitimate Children’s Act, c. 206, R. 8. N. B. 1927). Chief Justice 
Baxter’s jud7ment reads in part as fellows (pp. 347-8): 

“‘Mr. Hughes contended that the Parliament of the Dominion could not invade 
the classes of subjects assigned by the B. N. A. Act to the provincial Legislatures 
so as to interfere with the provisions of R. 8. N. B. 1927, c. 206. I do not think 
that this has been done. In Re Reciprocal Insurance Legislation, Craigon v. The 
King, Otte v. The King, (1924), 1D. L. R. 789, A. C. 328, 41 Can. C. C. 336, Duff, J., 
as he then was, delivering the judgment of the Privy Council, speaking with 
reference to the assumed power of the Dominion Parliament to deal with matters 
exclusively within the jurisdiction of the provincial Legislatures, by creating 
offences pointed out that ‘in such an enquiry the Courts must ascertain the “true 
nature and character’ of the enactment (Citizens Ins. Co. v. Parsons (1881), 7 
App. Cas. 96), its “pith and substance” (Union Colliery Co. v. Bryden, (1899), 
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A. C. 580); and it is the result of this investigation, not the form alone, which the 
statute may have assumed under the hand of the draughtsman, that will determine 
within which of the categories of subject matters mentioned in secs. 91 and 92 of 
the B. N. A. Act, 1867, the legislation falls; and for this purpose the legislation 
must be “scrutinized in its entirety” (Great West Saddlery Co. v. The King, 58 
D. L. R., 1 at p. 21, (1921), 2 A. C. 91).’ (p. 795 D. L. R., p. 343, Can. C. C.). 

“Looking then at the ‘true nature and character’ and at the ‘pith and substance’ 
of the Militia Act, R. 8. C. 1927, c. 132, s. 69, I can come to no other conclusion 
than that any apparent interference with the provisions of R. 8. N. B. 1927, c. 206, 
disappears when we consider the immense importance of s. 69 especially in war 
time. The armed forces of the Dominion must not be subjected to interference 
by the subtraction of their men except under such conditions as the Dominion 
Parliament may prescribe. Even in peace time the general power of parliament 
to make laws for the peace, order and good government of the country could, I 
think, be successfully invoked to support such an ancillary to the military service 
of the nation as is involved in the provisions in question. I therefore hold that 
the adoption of ss. 144 and 145 of the Army Act is within the competence of 
parliament.” 

31. As to the power of the Governor General in Council to legislate on the subject 
under the authority of the War Measures Act, c. 206, R. S. C. 1927, the Attorney 
General relies on the decision, above referred to of the Privy Council in the Fort 
Frances case (1923) A. C. 695 and also on the judgment of this Court in the Reference 
as to the validity of the Regulations in relation to chemicals, etc., (1943) S. C. R. 1. 


F. D. Smrra. 
J. E. Reap. 
C. STEIN. 


APPENDIX 


For the convenience of the Court and of Counsel, extracts from authorities not 
readily available are included in this Appendix. 


PART I-——-AUTHORITIES IN ENGLISH 


. Foreign Relations of the United States 1918. 

. Convention Between His Majesty’s Government in the United Kingdom and 
the Egyptian Government Concerning the Immunities and Privileges to be 
enjoyed by the British Forces in Egypt. 

. Wheaton’s “Elements of International Law’’—Text of 1866 with Notes (1936 
Reprint the ‘Classics of International Law’). 

. Oppenheim’s ‘International Law,” 5th ed. Vol. 1. 

. Lawrence’s “The Principles of Interns tional Law.” 7th ed. 

. Pitt Cobbett’s ‘‘Cases on International Law.” 

. Hyde’s “International Law” Vol. 1. 

. Hackworth’s “Digest of International Law,’’ Vol. II. 


1. Excerpt—‘'ForreiGn RELATIONS OF THE UNITED States 1918’’—Supp. 2, 
pp. 734-7 


The French Ambassador (Jusserand) to the Secretary of State 
( Translation) 


Wasuineton, October 1, 1917. 
(Received October 5). 


Mr. Secretary or State: My Government wishes me to draw Your Excel- 
lency’s attention to the advantage there would be, considering the growing 
number of American soldiers in France, to conclude at the earliest possible date 
an agreement between our two countries on the question of penal military 
jurisdiction. 

It occurs to it that the simplest and quickest solution could be found in the 
reproduction, mutatis mutandis, of the text of the declaration signed by France 
and England to settle the same question between themselves on December 15, 
1915. 

I have the honour to enclose the French and English texts* of that instrument 
and I should be thankful to Your Excellency if you would let me know at your 


*Only the English text printed, infra. 
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earliest convenience whether its terms meet with your approvel. If so, I would 

cable to the Minister of Foreign Affairs of the Republic who would exchange 

with the American Ambassador at Paris the notes sanctioning the agreement. 
Be pleased to accept (etc.) 


JUSSERAND 
(Enclosure) 


DECLARATION OF THE BRITISH AND FRENCH GOVERNMENTS 


His Britannic Majesty’s Government and the Government of the French 
Republic agree to recognize during the present war the exclusive competence of 
the tribunals of their respective Armies with regard to persons belonging to these 
Armies in whatever territory and of whatever nationality the accused may be. 

In the case of infringements committed jointly or in complicity by individuals 
belonging to these two Armies, the French authors or accomplices shall be handed 
over to the French military jurisdiction and the British authors or accomplices 
shall be handed over to the British military jurisdiction. 

The two Governments further agree to recognize during the present war the 
exclusive competence in French territory of French justice with regard to foreign 
persons in the British Army who may commit acts sprereciersl to that Army, and 
the exclusive competence in British territory of British justice with regard to 
awdap persons in the French Army who may commit acts prejudicia! to the said 

rmy. 


Notse.—The above declaration should be considered as having been published 
in the London Gazette of the 15th December 1915. 


The Secretary of State to the French Ambassador 
(J usserand) 


No. 2023 WASHINGTON, January 3, 1918. 

ExcELLENCY.—Referring to your note of October 1, 1917, in which by direction 
of your Government you draw my attention to the advantages that would be 
derived from an agreement between the United States and France on the subject 
of penal military jurisdiction over the military and naval forces of one country 
while within the territory or limits of the other, I have the honor to inform you 
that I am authorized by the President as Commander in Chief of the armed forces 
of the United States, to propose to you an agreement by an exchange of notes as 
follows: 

The Government of the United States of America and the Government of the 
French Republic agree to recognize during the war the exclusive jurisdiction of 
the tribunals of their respective land and sea forces with regard to persons subject 
to the jurisdiction of those forces whatever be the territory in which they operate 
or the nationality of the accused. In the case of offences committed jointly or 
in complicity with persons subject to the jurisdiction of the said military forces, 
the principals and accessories who are amendable to the American land and sea 
forces shall be handed over for trial to the American military or naval justice, 
and the principals and accessories who are amendable to the French land and sea 
forces shall be handed over for trial to the French military or naval justice. 

The Government of the United States of America and the Government of the 
French Republic further agree to recognize during the present war the exclusive 
jurisdiction within American territory of American justice over persons not 
belonging to the French land and sea forces who may commit acts prejudicial to 
the said military forces and the exclusive jurisdiction, within French territory, 
of French justice over persons not belonging to American land and sea forces 
who may commit acts prejudicial to the said military forces. 

The word “persons” as used in the first paragraph of this agreement designates, 
together with the persons enrolled in the Army, Navy and Marine Corps, any 
other person who under the American or French law is subject to military or 
naval jurisdiction, especially members of the Red Cross regularly accepted by the 
Government of the United States of America or the Government of the French 
Republic in so far as the American or French law and the customs of war place 
them under military or naval jurisdiction. 

Should this arrangement be acceptable to the Government of the French 
Republic your formal notification in writing to that effect will be understood on 
the part of the Government of the United States as completing the arrangement 





es a ae 
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and putting it into force and effect, and I shall be glad to receive your assurance 
that it will be so understood also on the part of the Government of the French 
Republic. 
Accept (etc.). 
ROBERT LANSING. 


The French Ambassador (Jusserand) to the Secretary of State 
(Translation) 


WASHINGTON, January 14, 1918. 
(Received January 16.) 

Mr. SecreEtTArRY OF StaTe.—By note dated the 3d. of this month, Your Excel- 
lency was pleased to let me know that the President of the United States, as 
Commander in Chief of the armed forces of the United States, had authorized 
you to propose to me a settlement by an exchange of notes of the question of 
penal military jurisdiction over the French and American Armies jointly par- 
ticipating in this war. 

Your Excellency was pleased to reproduce in the aforesaid note the terms 
ot contemplated arrangement, the text of which in the French language is as 
follows: 

(Here follows the French version of the English text quoted in the preceding 
document.) 

Duly authorized by my Government I have the honour to say to Your Excel- 
lency that it accepts the terms of that declaration and that in consequence the 
provisions therein contained are from this moment in effect. 

My Government wishes to have the exchange of notes immediately published 
in the Journal Officiel to that end and I shall be much obliged to Your Excellency 
if you will kindly assure me that, as I surmise, you have no objection thereto. 

Be pleased to accept (etc.). 

JUSSERAND, 


2. Excerpt—ConvENTION BETWEEN His Masesty’s GOVERNMENT IN THE 
UNITED KINGDOM AND THE EcypTiAN GOVERNMENT CONCERNING THE IMMUNI- 
TIES AND PRIVILEGES TO BE ENJOYED BY THE BRITISH ForcEs IN Ecypt 


London, August 26, 1936. 
Cmd. 5360 Treaty Series No. 6, 1937, p. 24. 


« * * * * * x 


4. No member of the British Forces shall be subject to the criminal jurisdiction 
of the Courts of Egypt, nor to the civil jurisdiction of those Courts in any matter 
arising out of his official duties. If any civil proceeding is instituted against a 
member of the British Forces before any Egyptian Court, notification of the pro- 
ceecings shall be given to His Majesty’s Ambassador, and no further steps shall be 
taken until twenty-one days have elapsed from the date of notification. This 
period shall be extended if His Majesty’s Ambassador states that it has not been 
possible to conclude the necessary investigations in the above time. A statement 
to the Court by His Majesty’s Ambassador that the proceedings arise out of 
official duties will be considered as conclusive evidence of that fact. 

* x * ~ x x * 


3. ExcerptT—WHEATON’s “ELEMENTS OF INTERNATIONAL Law,” TExtT oF 1866 
witH Notes (1936 Re-print the 
“Classics of International Law’”’ 


p. 128, § 95; pp. 132-133 § 99. 
p. 128 § 95. 
cad * x * * * a 
3. A foreign army or fleet, marching through, sailing over, or stationed in the 
territory of another State, with whom the foreign sovereign to whom they belong is 
in amity, are also, in like manner, exempt from the civil and criminal jurisdiction 
of the place.¢ 


¢ ‘Exceptis tamen ducibus et generalibus, alicujus ete. 


65454—55—-pt. 129 
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p. 132-133. 
* 


* * * * * * 


§ 99. A third case, in which a sovereign is understood to cede a portion of his 
territorial jurisdiction, was where he allows the troops of a foreign prince to pass 
through his dominions. 

In such case, without any express declaration waiving jurisdiction over the 
army to which this right of passage has been granted, the sovereign who should 
attempt to exercise it would certainly be considered as violating his faith. By 
exercising it, the purpose for which the free passage was granted would be defeated, 
and a portion of the military force of a foreign, independent nation would be 
diverted from those national objects and duties to which it was applicable, and 
would be withdrawn from the control of the sovereign whose power and whose 
safety might greatly depend on retaining the exclusive command and disposition 
of this force. The grant of a free passage, therefore, implies a waiver of all 
jurisdiction over the troops during their passage, and permits the foreign general 
to use that discipline and to inflict those punishments which the government of 
his army may require. 

(158) But if, without such express permission, an army should be led through 
the territories of a foreign prince, might the territorial jurisdiction be rightfully 
exercised over the individuals composing that army? 

Without doubt, a military force can never gain immunities of any other descrip- 
tion than those which war gives by entering a foreign territory against the will of 
its sovereign. But if his consent, instead of being expressed by a particular 
license, be expressed by a general declaration that foreign troops may pass through 
a specified tract of country, a distinction between such general permission and a 
particular license is not perceived. It would seem reasonable, that every im- 
munity which would be conferred by a special license, would be, in like manner, 
conferred by such general permission. 

It was obvious that the passage of an army through a foreign territory would 
probably be, at all times, inconvenient and injurious, and would often be immi- 
nently dangerous to the sovereign through whose dominions it passed. Such a 
passage would break down some of the most decisive distinctions between peace 
and war, and would reduce a nation to the necessity of resisting by war an act not 
absolutely hostile in its character, or of exposing itself to the stratagems and frauds 
of a power whose integrity might be doubted, and who might enter the country 
under deceitful pretexts. It is for reasons like those that the general license to 
foreigners, to enter the dominions of a friendly power, is never understood to extend 
to a military force; and an army marching into the dominions of another sovereign 
without his special permission, may justly be considered as committing an act of 
hostility; and, even if not opposed by force, acquires no privilege by its irregular 
and improper conduct. It might, however, well be questioned whether any other 


than the sovereign of the State is capable of deciding that such military commander 
is acting without a license * * *, 


4, ExcerptT—OprEenHEIM’s INTERNATIONAL Law, 
5TH ED. Vou. 1, Pp. 662, § 445. 


§ 445. Whenever armed forces are on foreign territory in the service of their 
home State, they are considered exterritorial and remain, therefore, under its 
jurisdiction. A crime committed on foreign territory by a member of these forces 
cannot be punished by the local civil or military authorities, but only by the 
commanding officer of the forces or by other authorities of their home State.* 
This rule, however, applies only in case the crime is committed, either within the 
place where the force is stationed, or in some place where the criminal was on 
duty; it does not apply, if, for example, soldiers belonging to a foreign garrison of 


* This is nowadays the opinion of the vast majority of writers on International Law. There are, how 
ever, still a few dissenting authorities, such as Bar, Lehrbuch des internationalen Prirot-und Strafrech's ( 1892), 
p. 351, and Rivier, i, p. 333. See Hyde, i. §§ 248, 249. For arecent instance of the principle see a judgment 
of the Supreme Court of Panama in Pepublic of Panama v. Schwarzfiger (1925) in A. J., xxi. (1927) pp. 182- 
187; Annual Digest, 1927-1928, Case No. 114. For an application of the same principle to the case of an 
assault committed by an Italian sergeant on a British corporal, both members of the force sent to the Saar 
in 1935 to supervise the holding of the plebiscite, see the judgment of the military court of Rome given in 
1935: In re Polimeni, Foro, 1935. 11, 381. And sce the Visiting Forces (Pritish Commonwealth) Act, 1933 
(23 & 24 Geo. 5, c. 6), which provides that a visiting force from a Dominion shall, when in the United King- 
dom or a colony, a protectorate, or British mandated territory be governed by its own military law and 
administration. For an example of a detailed regulation by treaty see the Convention between Great 


Britain and Egypt of August 26, 1936, concerning the Privileges and Immunities of the British Forces in 
Egypt; Treaty Series, No. 6 (1937), Cmd. 5360, p. 23. 





STATUS OF FORCES AGREEMENTS 441 


a fortress leave the rayon of the fortress, not on duty but for recreation and pleas- 
ure, and then and there commit a crime. The local authorities are in that case 
competent to punish them . 


5. ExcerPT—LAWRENCE’S “THE PRINCIPLES OF INTERNATIONAL Law” 
7TH ED. P. 225, § 107. 
The public armed forces of foreign states 


We will first consider the case of land forces and then discuss the extent of the 
immunities of sea forces. It is necessary to separate the two because the rules 
with regard to them differ.4¢ The universally recognized rule of modern times is 
that a state must obtain express permission | efore its troops can pass through the 
territory of another state, though the contrary opinion was held strongly by 
Grotius,! and his views continued to influence publicists till quite recently. Per- 
mission may be given as a permanent privilege by treaty for such a purpose as 
sending relief to garrisons, or it may be granted as a special favor for the special 
occasion on which it is asked. The agreement for passage generally contains pro- 
visions for the maintenance of order in the force by its own officers, and makes 
them, and the state in whose service they are, responsible for the good behavior 
of the soldiers towards the inhabitants. In the absence of special agreement the 
troops would not be amenable to the local law, but would be under the jurisdic- 
tion and control of their own commanders, as long as they remained within their 
own lines or were away on duty, but not otherwise * * * 


6. Excerpt—Pirr Corpetr’s Cases oN INTERNATIONAL Law, 5TH ED. VOL. 1, 
PP. 273—4 


§ 124. The Position of Military Forces when in the Territory of a Foreign 
States.—Akin to the positien of public vessels in the waters of a foreign State is 
the position of the military forces of one State whilst in the territory of another 
State with which it isin amity. This may occur either on a grant of passage to the 
troops of a friendly State *; or in the course of military co-operation as between 
allies in time of war; or in the case where a conquerer continues in occupation of 
what was previously hostile territory, as security for the observance of conditions 
of peace or the payment of an indemnity. In any such case, unless otherwise 
agreed, jurisdiction is understood to be reserved to the State to which such mili- 
tary forces belong; although in the case of offences committed outside the line of 
march or away from the main hody the punishment of the offender may, and per- 
haps should, be left to the local authorities *. But where the forces of one bellig- 
erent are received into neutral territory in time of war, the neutral Power is required 
to disarm and intern them until the conclusion of peace, and may exercise all 
consequent jurisdiction over them ¢. 


7. ExcerptT—Hype’s “INTERNATIONAL Law,” voL. 1, P. 432 § 247; Pp. 434 § 249 


247. Entering the Territory of a State with its Consent 


Strong grounds of convenience and necessity prevent the exercise of jurisdiction 
over a foreign organized military force which, with the consent of the territorial 
sovereign, enters its domain. Members of the force who there commit offences 
are dealt with by the military or other authorities of the State to whose service 
they belong, unless the offenders are voluntarily given up.!. If a member, seeking 
to break his connection with the forze, succeeds in fact in escaping from its con- 
trol, it is not believed that the military authority possesses the right to pursue, 
arrest and punish him. The jurisdiction of a commanding officer would seem to 


# Exceptions to ordinary rules oe | per (3) Public armed forces of foreign states. 

1 De Jure Belli ac Pacis, bk. 11, ch 

* For an example of this, see p. 102, ee 

4 Hall, 208. 

* Hague Convention V., Art. 11, 1907. 

1 Declared Marshall, C. J., in the case of Schooner Exchange v. McFaddon: “The grant of a free passage, 
therefore, implies a waiver of all jurisdiction over the troops during their passage, and permits the foreign 
general t> use that discipline, and to inflict those punishments, which the government of his army may 
require.”’ 7 Cranch, 116,139. See, also, Tucker v. Alexandroff, 183 U. 8. 424. 

Also, in this connection, see Mr. Fish, Secy. of State, to Mr. Cameron, Secy. of War, Dec. 7, 1876, 116 MS, 
Dom. Let. 166, Moore, Dig., Il, 400. 
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depend upon his retention of actual control over the individual. The territorial 
sovereign may, of course on grounds of expediency or courtesy, consent to pursuit 
and arrest, and even the infliction of punishment.” 

* * * * - * * 


249. Individual Members of Foreign Military Forces 


The reasons of necessity and convenience which give rise to exemptions accorded 
foreign organized militarv forces nermitted to enter the national domain are not 
applicable in the case of detached individuals belonging to foreign services. Not- 
withstanding the right of the territorial sovereign to prosecute them for the com- 
mission of offences against its laws, it may be requested to surrender such offenders, 


on grounds of courtcsv, to the authorities of their own State. The United States 
has made such a request.2 * * * 


8. Excerpt—Hackwortn’s “Digest oF INTERNATIONAL Law” 
Vol. II, pp. 405-406 
MILITARY FORCES 
§ 171 


On December 5, 1924, military authorities in the Panama Canal Zone ordered a 
soldier to transport an injured man by ambulance into the city of Colon, Panama. 
While being driven in the city of Colon, pursuant to this order, the ambulance was 
involved in an accident, as a result of which a man was killed. Criminal proceed- 
ings were instituted against the soldier in the courts of Panama and the case was 
ultimately ruled upon by the Supreme Court of Justice of the Republic on August 
11, 1925. The decision referred to the convention for the construction of a ship 
canal concluded by the United States and Panama on November 18, 1903 (2 
Treaties, etc. (Malloy, 1910) 1349) and stated: 

In accordance with the text of that treaty, the Canal Zone authorities may 
employ their forces, assigned for the protection of the Canal, to assure the 
security, operation and sanitation of the same, and in such cases those forces, 
when acting in the name or on behalf of the Government of the United States, 
are subject to the authority and jurisdiction to which they belong, and not 
to our national authorities; nor to both simultaneously, because such a double 
jurisdiction is contrary to law. 

It is a principle of international law that the armed force of one state, when 
crossing the territory of another friendly country, with the acquiescence of the 
latter, is not subject to the jurisdiction of the territorial sovereigu, but to that 
of the officers and superior authorities of its own command. 

In such case the government to which the army belongs is responsible for 
any damages that may be caused by the passage of the force, and for any viola- 
tions of local law which it may commit. But individually its members remain 
subject to the jurisdiction of their own officers, and to the laws of tle country to 
which they belong. 

This exemption from the local jurisdiction is recognized by all civilized nations; 
and is not considered a diminution of their sovereignty or independence. 

The court concluded that “since cognizance of the matter . . . pertains to 
another jurisdiction, the judicial authorities of the Republic of Panama have no 
power to judge the accused”’. 

The Republic of Panama v. Wilbert L. Schwartzfiger, 24 Registro Judicial 
(Panama, 1926) 772; 21 A. J. I. L. (1927) 182, translation. 


PART II—-AUTHORITIES IN FRENCH 


1. Karl Strupp (allemand), Recueil des Cours de l’Académie de Droit Inter- 
national de La Haye, vol. 47, pp. 529-531. 

2. Baron A. Heyking (russe), Recueil des Cours de l’Académie de Droit Inter- 
national de La Haye, vol. 7, pp. 316-319. 

3. Charles Calvo (argentin), Le Droit International, Paris, Arthur Rousseau, 
1896, tome 3, p. 341. 


2 In the case of Tucker v. Alexandroff, 183 U. 8. 424, 435, the Supreme Court of the United States expressed 
doubt whether, in the absence of positive legislation by Congress, the President possessed the power to 
authorive a foreign officer to apprehend deserters within the United States. Compare situation in Casa- 
blanca Case, J. B. Scott, Hague Court Reports, 110. 

3 Mr. Seward, Secy. of State to Gen. Salgar, Colombian Minister, March, 30, 1865, MS, Notes to Colom- 
bia, VI, 182, Moore, Dig., II, 561. 





STATUS OF FORCES AGREEMENTS 443 


. Gilbert Gidel, Le Droit International Public de la Mer, Chateauroux, 1932, 
tome 2, pp. 294-299. 

. A. De Lapradelle et N. Politis, Recueil des Arbitrages Internationaux, Paris, 
A. Pédone, 1923, tome 2, pp. 243-244. 

. Clunet (E.), Journal du Droit International, tome 43 (1916), p. 356. 

P a arate Le Droit International Public de la Mer, 1932, tome 2, pp. 

-293. 

. Dictionnaire Diplomatique de l’Académie Diplomatique Internationale, 
Paris, verbo “Exterritorialite’’, p. 889, c. 2. 

. Leo Strisower (autrichien), Recueil des Cours de l’Académie de Droit Inter- 
national de La Haye, vol. I, pp. 270-271. 

, og (Alphonse), Principes du Droit des Gens, Paris, Rousseau, 1896, pp. 

33-335. 

. J. Valery, Droit International Privé, Paris, 1914, p. 100. 

. Gilbert Gidel, L’arbitrage de Casablanca, Revue Générale de Droit Inter- 
national Public, tome XVII (1910), pp. 376-391. 

. Aline Chalufour, Le Statut Juridique des Troupes Alliées pendant la Guerre 
gS thése, Paris, Les Presses Modernes, 1927, pages 45, 50, 107-109, 
114, 115. 

Maurice Travers, Le Droit Pénal International, Paris, 1921, tome II, par. 
879 II, pp. 346-47, par. 936, p. 423, par. 937, p. 425. 


1. Karu Strupp (ALLEMAND), REcUEIL DEs Cours DE L’AcCADiMIE DE Dror 
INTERNATIONAL DE La Haye, Vou. 47, pp. 529-531. 


Extrait 


‘Les corps de troupes séjournant en temps de paix sur un territoire étranger, 
avec la permission de |’Etat souverain dudit territoire, jouissent de l’immunité, 
en tant qu’unité représentant leur Etat, donc seulement tant que les liens de la 
hiérarchie et de la discipline militaires subsistent, réunissant les divers membres 
dudit corps en un seul tout. Si ces conditions sont réalisées, les membres de la 
troupe sont soustraits 4 la juridiction civile du territoire ot se trouve leurs corps. 
Ils restent soumis & leur juridiction militaire, en vertu du principe: la loi suit le 
drapeau. 


* * * * * * * 


“Tl y a assimilation des navires de guerre aux corps de troupes: II est interdit 
aux autorités de l’Etat cétier de pénétrer dans le vaisseau sans la permission du 
commandant. Un criminel qui s’y réfugie doit étre livré (non extradé). En ce 
qui concerne les événements qui se produisent & bord du vaisseau de guerre, le 
double principe de l’exterritorialité et de la soumission aux lois de |’Etat dont le 
navire bat pavillon est décisif. L’équipage 4 son bord participe, sous le rapport 
du droit pénal, & l’immunité du navire. II jouit d’une immunité personnelle, 
indépendante de celle, réelle, du navire. Si une partie de cet éguipage se rend & 
terre, sous le commandement d’un supérieur en service commandé, on doit 
Vassimiler & une troupe. Les membres de l’équipage isolés ou en dehors du 
service doivent étre assimilés aux membres isolés d’une troupe: ils ne jouissent 
d’aucune prérogative.”’ 


2. Baron A. Heyxine (Russe), Recvert pes Cours pe L’ACADEMIE DE 
Droit INTERNATIONAL DE La Hays, VOL. 7, pp. 316-319 


Extrait 


“Tous les actes commis & bord (d’un navire de guerre exterritorial), et en 
général tout ce qui s’y passe, est du ressort de |’Etat étranger . . . Si des mili- 
taires appartenant au navire de guerre se trouvent a terre dans |’exercice de leurs 
fonctions, ils doivent étre considérés comme personnes exterritoriales, quoiqu’ils 
soient en dehors du pouvoir de leur Etat. On considére ici que les dites per- 
sonnes, quoique séparées par l’espace, restent cependant dans l’exercice de leurs 


fonctions militaires, en communication organique avec le navire. Toute descente 
militaire ne peut s’effectuer qu’en vertu d’une autorisation spéciale de l’autorité 
locale et dans ce cas les conditions exterritoriales, concernant les corps de troupes 
entrent en vigueur. 

“L’exterritorialité des corps de troupe en temps de pais.—Si par contre le 
passage des troupes étrangéres a été spécialement autorisé, il est évident que 
l’Etat renonce tacitement 4 ses droits de souveraineté sur ces troupes pendant 
leur passage, droits qui dépendront exclusivement alors de leur juridiction militaire. 
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“Le corps de troupe est comme le navire de guerre, non seulement le repré- 
sentant, mais le porteur réel de la souveraineté de son pays, et voila ov est la raison 
de son exterritorialité. Cela concerne le cas ot les membres réunis militairement 
forment un tout organique. Les priviléges ne sont pas accordés 4 des membres 
militaries séparés. Les soldats et les employés militaires qui se trouvent dans une 
dépendance organique du corps de troupes ont seuls droit 4 l’exterritorialité, et 
non pas les civils qui ]’accompagnent.”’ 


3. CHARLES CALVO (ARGENTIN), Le Dror INTERNATIONAL, PaRis, ARTHUR 
Rousseau, 1896, Tome 3, Pp. 341 


Extrait 


“Parag. 1560. Passage ou stationnement de troupes sur un territoire étranger.— 
Lorsqu’un Etat indépendant accorde 4 une armée étrangére la permission de 
passer ou de séjourner sur son territoire, les personnes qui composent cette armée 
ou se trouvent dans ses rangs ont droit aux prérogatives de ]’exterritorialité. Une 
semblable permission implique, en effet, de la part du gouvernement qui l’accorde, 
Vabandon tacite de ses droits juridictionnels et la concession au général ou aux 
officiers étrangers du privilége de maintenir exclusivement la discipline parmi leurs 
soldats et de rester seuls chargés de réprimer les méfaits qu’ils viendraient 4 
commettre. 

*‘On comprend sans peine les dangers et les inconvénients de toute sorte auxquels 
des troupes de passage seraient exposées, si leur direction et leur police étaient 
enlevées & leurs propres officiers pour étre exercées par des autorités étrangéres. 
Nous avons & peine besoin d’ajouter que, pour que, dans l’espéce, il y ait matiére a 
immunité, le passage ou le séjour de ces troupes doit avoir été réguliérement 
sollicité et accordé; s’il n’en avait pas été ainsi, ce serait un cas de violation de 
territoire, un acte d’hostilité, qui ne saurait créer aucun droit, aucun privilége en 
dehors de ceux que confére A l’ennemi une guerre ouvertement déclarée. Lorsque 
le passage de al frontiére est le résultat de circonstances de force majeure et con- 
serve un caractére innocent, |’ Etat offensé rentre aussit6ét dans le plein exercice de 
sa souveraineté et de sa juridiction; il ne manquerait donc 4 aucun devoir inter- 
national en faisant arréter et désarmer les troupes étrangéres qui foulent indiiment 
son so] et en réclamant du chef de cet envahissement une légitime réparation.”’ 


4. Grtpert GivEL, Le Droit INTERNATIONAL PUBLIC DE LA MER, CHATEAUROUX, 
1932, Tome 2, pp. 294-299 


Extrait 


*“Juridiction répressive 4 l’égard des faits délictueux commis par des membres 
de l’équipage hors du bord du navire de guerre alors que celui-ci se trouve dans 
les eaux intérieures étrangéres.”’ 

x * * a * * * 


“On peut considérer comme une régle sur laquelle tout le monde est d’accord 
que les actes commis hors du bord par des membres de l’équipage du navire de 
guerre, lorsqu’ils ne sont pas en service, tombent sous la juridiction exclusive 
de l’Etat riverain. Il n’y a de question que pour les faits commis hors du bord 
en service. En tout cas, le principe duquel on part est le méme pour tous: 4 
savoir le principe de la compétence des autorités de |’Etat riverain 4 l’Agard des 
actes commis hors du bord par les membres de l’équipage d’un navire de guerre 
étranger. Ceux qui font la distinction entre faits de service et faits étrangers 
au service n’introduisent cette distinction que pour limiter la régle admise égale- 
ment par eux comme principe.” 

. * * * * * * 


“1. Infractions commises hors du bord et en dehors du service.—Les membres de 
l’équipage d’un navire se trouvant A terre en dehors du service n’ont pas droit 4 
l’exemption de la juridiction de |’Etat riverain 4 raison des faits délictueux qu’ils 

commettent.”’ (L’auteur cite ici une suite de précédents.) ‘‘L’Institut de Droit 
Tntecmasiumal n’a fait que décrire la pratique admise en insérant dans ses Résolu- 
tions de Stockholm la disposition ci-aprés, formant les paragraphes 1 et 2 de 
l’article 20: “Si des gens du bord, se trouvant & terre, commettent des infractions 
aux lois du pays, ils peuvent étre arrétés par les agents de l’autorité territoriale et 
déférés 4 la justice locale. Avis de l’arrestation doit étre donné au commandant 
du navire, qui ne peut exiger qu’ils lui soient remis.”” (al. ler). “Si les délin- 
quants n’étant point arrétés ont rejoint le bord, l’autorité territoriale ne peut pas 
les y saisir, mais seulement demander qu’ils soient déférés aux tribunaux compé- 
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tents d’aprés la loi du pavillon et qu’avis lui soit donné du résultat des poursuites.”’ 
(al. 2).” 

‘2. Infractions commises hors du bord en service commandé.—Les infractions 
commises 4 terre en service commandé sont généralement considérées comme du 
ressort de la juridiction du pavillon et non pas de celui de la juridiction de |’ Etat 
riverain. Toutefois, tandis que certains auteurs n’admettent méme pas que les 
autorités locales puissent arréter les délinquants, |’Institut de Droit International 
ne fait & l’autorité locale que l’obligation de livrer aux autorités du pavillon les 
individus arrétés. Les deux derniers alinéas de |’Article 20 des Résolutions de 
Stockholm sont ainsi concus: ‘Si des gens du bord se trouvant A terre en service 
commandé, soit individuellement, soit collectivement, sont inculpés de délits ou 
de crimes commis 4 terre, l’autorité territoriale peut procéder & leur arrestation, 
mais elle doit les livrer au commandant sur la demande de celui-ci’’ (al. 3). 
“T/autorité territoriale doit, lors de la remise des délinquants, faire suivre les 
procés-verbaux constatant les faits; elle a le droit de demander qu’ils soient 
poursuivis devant les autorités compétentes et qu’avis lui soit donné du résultat 
des poursuites”’ (al. 4).”’ 


5. A. De Laprape._e eT N. Ponirtis, Recveit pes ARBITRAGES INTER- 
NATIONAUX, Pakis, A. P£ponz, 1923, Tome 2, pp. 243-244. 


Extrait 


Examen doctrinal de l’affaire de la Frégate Forte (sentence de Léopold I, 
18 juin 1863).—. . . ‘‘La doctrine et la pratique sont d’accord pour le soumettre 
o sah a Fn d’un navire de guerre étranger qui descend & terre a titre privé) 

it commun: il ne participe pas 4 l’immunité du navire. . En acceptant 
Eecbieaan (dans l’affaire de la frégate Forte), le gouvernement britannique avait 
souscrit & la méme doctrine dont le bien fondé est formellement reconnu par la 
sentence: “les officiers anglais, déclare l’arbitre, une fois arrétés, devaient se 
soumettre aux lois et réglements existants et ne pouvaient étre admis 4 exiger un 
traitement différent de celui qui efit été appliqué dans les mémes conditions @ 
toutes autres personnes’’; “‘le fonctionnaire (brésilien) qui les a fait relAcher a 
prescrit leur élargissement aussité6t que cela lui a été possible, en agissant ainsi 
il a été md par le désir d’épargner 4 ces officiers les conséquences facheuses qui, 
auz termes des lois, devaient forcément résulter pour eux d’une suite queleonque 
donnée & I’affaire.”’ 

“Incontestablement en droit, cette doctrine est d’une portée pratique limitée; 
les Etats civilisés renoncent souvent a l’appliquer par mesure de courtoisie et a 
titre de réciprocité. A cété du droit proprement dit, il s’est formé des usages 
qui en restreignent la rigueur. 

“Tout d’abord, les officiers d’un navire de guerre étranger qui, se trouvant a 
terre, ont commis des délits, ne sont pas, en fait, vis-A-vis des autorités locales, 
dans la méme situation que des étrangers ordinaires inculpés pour les mémes 
délits. En faveur de ces derniers, on ne concevrait pas une intervention diplo- 
matifiue ou consulaire pour les soustraire 4 l’action de la loi locale ou leur faire 
obtenir une mesure de clémence. Il en est autrement quant au personnel et le 
plus spécialement aux officiers d’un navire de guerre étranger, ‘‘les commandants, 
dit trés exactement Ortolan (Régles internationales et diplomatie de la mer, 4e 
éd., 1864, I, p. 268), doivent étre informés de ces arrestations et des motifs’ qui 
y ont donné lieu, et c’est alors le cas pour eux et pour les agents diplomatiques ou 
consulaires de faire toutes les démarches nécessaires soit pour obtenir que les 
personnes inculpées leur soient rendues, soit du moins pour veiller 4 la maniére 
dont elles seront traitées et jugées.’”’ Si la compétence des lois et des autorités 
locales n’est pas contesté, en fait on accueille souvent la demande du commandant 
du navire ou des représentants du pays intéressé, tendant 4 la remise de l’inculpé 
avant tout jugement. Quelquefois méme, en cas de simple contravention de 
police, l’autorité locale n’attend pas d’étre sollicitée: elle rend l’inculpé spon- 
tanément & son bord. Que si l’action pénale a suivi son cours et a abouti A une 
condamnation, il est encore admis que le condamné peut étre remis aux autorités 
de son pays. Ces solutions ne sont pas, sans doute, observées en cas de — 
mais elle sont d’une application fréquente en cas de délits peu graves). 

“En second lieu, si, contrairement 4 la tolérance généralement observée, la 
rigueur du droit est parfois maintenue, si pour infraction 4 la loi locale des officiers 
d’un navire de guerre étranger sont arrétés et traduits en justice, il sera plus facile 
que s’ils s’agissaient d’étrangers ordinaires de soutenir que, dans la maniére dont 
la loi locale a été appliquée, il y eu violation des usages internationaux et partant 
offense envers |’Etat dont relévent les officiers. Alors se posera une question de 
fait trés délicate dont la présente affaire montre tout le danger. 
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“Tl y a deux hypothéses ov l’intervention diplomatique peut, en pareille 
matiére, devenir plausible. C’est d’abord quand rien ne paraft avoir justifié 
l’application de la loi locale: il est établi par exemple que l’arrestation a été 
arbitraire. C’est ensuite quand, légitime en principe, l’application de la loi 
locale s’est faite d’une maniére odieuse: on prétend par exemple que les officiers 
arrétés ont été soumis 4 un traitement inhumain ou offensant pour la dignité 
de leur pays.” 


6. Ciunet (E.), JouRNAL Du Droit INTERNATIONAL, Tome 48 (1916), Pp. 356 
Extrait 


“Déclaration du 15 décembre 1915, relative 4 la compétence pénale militaire 
(Journal officiel de la R.F., 16 déc. 1915, p. 9199, col. 2). 

“Le gouvernement de la République frangaise et le gouvernement de Sa Majesté 
le roi de la Grande-Bretagne et d’Irlande sont d’accord pour reconnaitre, pendant 
la présente guerre, la compétence exclusive des tribunaux de leurs armées d’opéra- 
tions respectives A l’égard des personnes appartenant 4 ces armées, quels que 
soient le territoire ov elles se trouvent et la nationalité des inculpés. Dans le cas 
d’infractions commises conjointement ou de complicité par des individus faisant 
partie de ces deux armées, les auteurs et complices frangais sont déférés & la 
juridiction militaire frangaise et les auteurs et complices britanniques sont déférés 
a la juridiction militaire britannique. 

“Les deux gouvernements sont aussi d’accord pour reconnaitre, pendant la 
présente guerre, la compétence exclusive en territoire francais de la justice francaise 
a l’égard des personnes étrangéres A l’armée britannique qui commettraient des 
actes préjudiciables 4 cette armée et la compétence exclusive en territoire britan- 
nique de la justice britannique A l’égard des personnes étrangéres 4 l’armée 
francaise qui commettraient des actes préjudiciables 4 ladite armée.” 


7. Gipet (GiLBERT), Le Droit INTERNATIONAL PuBLIC DE LA MER, 1932, 
Tome 2, pp. 290-293 


Extrait 


“Dans quel cas (de crimes ou délits commis 4 bord d’un batiment de guerre) 
la compétence juridictionnelle existe-t-elle au profit de l'état riverain? . 


“A. L’auteur de lUacte est membre de Véguipage: absence de compétence de 
Etat riverain .. .” 


“B. Lauteur de Vacte est étranger a Uéquipage: la victime de l’acte est membre de 
lr éq wi page: compétence concurrente del’ Etat riverain et del’ Etat du pavillon .. .” 


L'auteur et la victime de Vacte sont étrangers a l’équipage: competence de 
Etat riverain . . .” 


8. DICTIONNAIRE DIPLOMATIQUE DE L’ACADEMIE DIPLOMATIQUE 
TIONALE, PaRis, vERBO ““EXTERRITORIALITE,”’ P. 889, c. 2 


Extrait 


INTERNA- 


“On a quelquefois parlé d’exterritorialité en ce qui concerne les troupes 


étrangéres. Il est assez rare, en temps de paix, qu’une troupe militaire circule 
en territoire étranger de l’assentiment du souverain du territoire. Lorsque cela 
advient, cette troupe est réputée exterritoriale, en ce sens qu’elle échappe absolu- 
ment a le juridiction des autorités locales. L’exterritorialité des personnes 
appartenant & un corps militaire ne jouera plus, si le lien qu’elles avaient avec 
la troupe s’est trouvé rompu, car c’est l’autorité exercée sur les éléments de 
troupe qui est ici la base et la raison d’étre de |’exterritorialité. L’affaire des 
déserteurs de Casablanca a mis cette idée en relief. En tout cas, en aucune 
maniére cette exterritorialité ne saurait avoir, pour fondement, Vidée que le 
territoire occupé par la troupe étrangétre est devenu territorium alienum.” 


9. Lxo SrrisoweR (AUTRICHTIEN), Recurrt pes Cours pF L’ACADEMIE DE 
Droit INTERNATIONAL DE La Hays, vou. I, pp. 270-271 


Extrait 


“On est d’accord pour admettre que les personnes appartenant A la force 
armée sont exemptes de la juridiction criminelle du pays et il n’y a pas lieu de 
distinguer selon la personne ou I’intérét lésé. L’exercice de la juridiction pénale 
dérangerait en effet trés sérieusement le rapport des militaires avec leur troupe. 
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Le lieu ov le délit a été commis semble indifférent. Le militaire qui a commis 
un délit en dehors de la zone occupée mais qui est retourné A sa troupe, ne doit 
pas étre soustrait non plus au service. Mais |’exterritorialité des personnes 
appartenant a un corps militaire ne peut étre admise quand leur lien avec la 
troupe est de fait rompu. Car l’autorité de la troupe sur les individus qui la 
composent est la base et en méme temps le pendant de leur exterritorialité. Le 
jugement arbitral dans |’affaire de Casablanca (22 mai 1909) a bien mis en relief 
cette condition, tout en se rapportant A des circonstances trés particuliéres. 
La juridiction d’un corps d’occupation n’a la préférence excluant toute autre 
juridiction 4 laquelle ces individus sont soumis que lorsque ceux-ci ‘‘n’ont pas 
quitté’, comme il est dit dans le jugement, “le territoire sous la domination 
immédiate, durable et effective de la force armée’’. 

“L’exercice de la juridiction civile n’a pas le caractére vexatoire inhérent & 
celui de la juridiction pénale et on ne pourrait pas probablement fournir la 
“preuve” d’une coutume internationale qui |’exclurait; il semble dés lors juste 
de l’admettre.* 

“Tl faut reconnaftre par contre, comme conséquence de l’idée qui préside & 
cette exterritorialité, et aussi par analogie avec les régles en vigueur pour |’exter- 
ritorialité des ministres publics, l’exemption des militaires appartenant & ces 
troupes de toute disposition des autorités locales A l’égard de leurs personnes et 
des objets dont ils se servent pour leur usage personnel ou peut-étre pour le 
service militaire, en tant que cette disposition pourrait déranger le service. On 
ne pourrait exclure certaines mesures de contrainte momentanée, par exemple 
l’arrestation ou la saisie d’un objet, lorsque ces mesures n’empéchent pas pour le 
moment l’accomplissement des devoirs militaires, sous la réserve toutefois de 
porter la mesure immédiatement 4 la connaissance du commandant et de la 
retirer s'il le demande. D’autre part, les égards dus au service militaire excluent, 
comme dans les autres cas de !’exterritorialité, la citation des personnes apparte- 
nant & la troupe devant les autorités du pays, sans le consentement du com- 
mandant. 

“Pour assurer au commandant cette autorité exclusive dont il a besoin, il 
semble qu’on doive reconnaitre aussi |’exterritorialité du terrain ot les troupes 
campent et des lieux od elles sont casernées. Comme dans de cas de |’exter- 
ritorialité diplomatique, les autorités, locales ne sauraient y pénétrer sans la per- 
mission expresse ou tacite du commandant. Mais la fiction qu’on a affirmée et 
q li veut que ce terrain constitue une partie du territoire de ]’Etat dont les troupes 

épendent, n’a pas de fondement dans ce cas non plus. Seules des raisons spéciales 
peuvent permettre de traiter 4 certains égards les faits qui s’y passent comme les 
faits qui se passent dans son territoire.”’ 


10. Rrvrer (ALPHONSE), PrRiNncrPpEs pu Droit pres GrEns, Paris, RovussEav, 
1896, PP. 333-335. 


Extrait 


“Les armées ou corps d’armée qui sont en pays étranger, non ennemi, pour 
y tenir garnison ou l’occuper, ou pour le traverser, jouissent de |’exterritorialité. 
Tel est le cas lorsqu’aprés la paix une partie du territoire de l’un des belligérants 
reste occupée en garantie de l’exécution du traité de paix; lorsque des troupes 
occupent un pays ou certaines places par suite d’un accord, peut-étre d’une 


coopération, ou en cas de servitude militaire; lorsque le passage par le territoire 
est accordé par convention. 


“En ces divers cas, les militaires étrangers sont astreints, dars leurs rapports 
avec |’Etat et la population, & observer les lois du pays, et les tribunaux locaux 
restent compétents a l’égard des personnes qui ne font pas partie du corps d’armée; 
ils le sont aussi pour les délits commis par les militaires étrangers contre les non- 
militaires, et méme pour les délits entre militaires par lesquels la tranquillité 
publique est troublée. 

“L’exterritorialité du navire de guerre ne s’étend pas aux officiers et hommes 
de son équipage lorsqu’ils sont 4 terre. Cependant |’Etat, souverain territorial, 
abandonne souvent & |’Etat du navire la connaissance et la punition des délits 


“4 Au Luxembourg, l’exterritorialité des troupes allemandes qui occupaient le pays pendant la guerre 
mondiale fut aussi reconnue en motiére civile. Mais les circonstances de cette occupation qui eut lieu 
contre la protestation du Gouvernement luxembourgeois et qui fut considérée au Luxembourg comme 
un cas intermédiaire entre une occupation en temps de guerre et une occupation pacifique, ne permet pas 
de considérer cette maniére de procéder comme un précédent valable. Quant aux troupes alliées qui 
occupent la rive gauche du Rhin, le principe de leur immunité de la juridiction civile du territoire a été 
affirmé, mais i] ne saurait @tre reconnu.” 
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de service ou de discipline commis & terre par l’équipage. Le commandant est 


d’ailleurs tenu de respecter et de faire respecter l’ordre public établi sur le 
territoire.”’ 


11. J. Vatery, Droir INTERNATIONAL Priv, Paris, 1914, Pp. 100 
Extrait 


“107. Un corps de troupe francais peut étre amené a séjourner sur un terri- 
toire étranger soit par des opérations de guerre, soit 4 la demande d’un Etat 
anxieux d’étre protégé contre certains dangers, ainsi que cela se produisit lorsque 
le Saint-Siége obtint en 1849 et en 1866 l’envoi 4 Rome d’une armée frangaise, 
soit 4 raison de la nécessité de sauvegarder des intéréts nationaux comme |’occu- 
pation de Casablanca en fournit un exemple (1907-1910). Ce sont Ja des faits 
qui se présentent, d’ailleurs, rarement. II est trés fréquent, au contraire, qu’un 
ou plusieurs navires de guerre francais pénétrent dans les eaux littorales d’un 
Etat étranger et mouillent dans ses ports. Mais dans l’une et l’autre de ces deux 
hypothéses le droit des gens admet que la force militaire ou navale n’est pas 
assujettie aux lois du territoire ot elle séjourne. 

“Cette régle est d’origine trés ancienne. Bartole (in L., Cod.. de summa Trin., 
n° 46) la formulait déjA en matiére criminelle, et la plupart des législations 
modernes en font l’application 4 diverses théories de droit civil . . . 

“Ce cas d’exterritorialité s’explique par les considérations suivantes: Toute force 
armée représente, de méme que les agents diplomatiques, |’Etat dont elle est une 
émanation; ce serait done porter atteinte 4 la souveraineté de cet Etat que de le 
soumettre aux lois d’une autre Puissance en lui imposant presque, ainsi, la condi- 
tion réservée aux prisonniers de guerre; des soldats qui jouissent de leur liberté 
ne doivent obéissance qu’& leurs chefs et a leur souverain. Enfin, toute force 
militaire constitue un corps organisé et discipliné, i peut suffire aux besoins de 
ses membres et od l’intervention d’autorités étrangéres risquerait d’introduire un 
certain désordre ou bien de causer des conflits regrettables.”’ 


12. Gi_tBeRT GIpEL. L’ARBITRAGE DE CASABLANCA, REVUE GSNERALE DE DROIT 
INTERNATIONAL PuBLic, TOME XVII (1910), pr. 376-391. 


Extrait 


“Lors de l’incident, les Allemands (déserteurs de la Légion étrangére francaise) 
ne se trouvaient plus au corps: en conséquence ils se trouvaient exclusivement 
sous l’empire de la souveraineté allemande (locale); la France ne pouvait pas faire 
état d’un droit de juridiction sur eux allant 4 l’encontre de la souveraineté alle- 
mande s’evercant sur eux d’une maniére concréte. 

“En lespéce, c’est la juridiction (francaise) du corps que le Tribunal arbitral 
déclare devoir l’emporter sur la juridiction consulaire (allemande). 

“La raison de la décision des arbitres, le critérium qu’ils ont appliqué est ainsi 
formulé: ‘‘La juridiction du corps d’occupation doit, en cas de conflit, avoir la 
préférence, lorsque les personnes appartenant & ce corps n’ont pas quitté le terri- 
toire placé sous la domination immédiate, durable et effective de la force armée ’. 

“La sentence admet qu’une occupation pure et simple suffit pour assurer la 
prédominance de la juridiction militaire; elle ne fait aucune distinction entre les 
diverses natures d’occupation: peu importe qu’il s’agisse d’une occupation 
“nacifique”’ ou d’une occupation “de guerre’. II suffit que l’occupation—quelles 

u’en soit les causes et la nature—se manifeste par une “‘domination immédiate, 
durable et effective de la force armée sur un territoire”’, pour que, sur ce territoire, 
la préférence doive étre accordée a la juridiction militaire. 

“La sentence ne s’explique pas sur la portée de cette juridiction. S’étendelle a 
tous les actes accomplis par les personnes appartenant au corps d’occupation? 
S’étend-elle au contraire exclusivement aux actes qui intéressent le corps d’occu- 
pation et sa sécurité, mais quels qu’en soient les auteurs? Cela n’est pas dit: 
aussi bien n’était-ce pas intéressant dans l’espéce. . .” 
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13. Atine Cuaturour, Le Statur JurimpiquE pes Troures ALLI£ES PENDANT 
LA GUERRE 1914-1908, Tuitse, Paris, Les Presses MoprERNeEs, 1927, 
Paces 45, 50, 107-109, 114, 115. 


Exirait 


Premiére Partie, chapitre III, Justice et police, 1) Justice, p. 45: 

“Comment fut résolue, au point de vue pénal, la compétence respective des 
autorités francaises et alliées? 

“Le principe dominant en la matiére est celui-ci: une armée opérant sur un 
territoire étranger est entiérement soustraite 4 la souveraineté territoriale et 
posséde une juridiction exclusive sur les membres qui la composent. Sur ce 
point la doctrine, les législations et la pratique sont d’acord, qu’il s’agisse d’occu- 
patio bellica, d’occupation convenue résultant d’un traité, d’occupation de police 
ou simplement comme dans le cas qui nous occupe, de la présence des troupes sur 
un territoire dans un but de coopération avec l’armée du pays.” 


Méme chapitre; Convention franco-britannique, p. 50: 

“Le texte relatif & la compétence pénale de |’armée britannique date du 15 
décembre 1915; il avait été préparé par la conférence franco-anglaise des 19-23 
mars 1915 dont le projet contient toute la substance de la convention; il paratt 
surprenant que seize mois et demi de séjour continu des troupes britanniques sur 
le sol frangais aient précédé la parution d’une déclaration officielle sur la matiére, 
mais d’aprés une enquéte faite auprés d’officiers anglais et d’interprétes francais, 
il ressort que la pratique des premiers mois coincidait sensiblement avec les princi- 
pes émis dans la déclaration du 15 décembre 1915.” (See paragraph 6 of Part II 


of this Appendix for the text of the declaration signed by France and England on 
December 15, 1915.) 


Troisiéme Partie, chapitre II, De )’exterritorialité, p. 107: 
“La justification de l’exterritorialité, & savoir la nécessité d’assurer A la personne 
exterritoriale la sécurité nécessaire 4 |’accomplissement de ses fonctions, ne peut 


trouver ici son application, elle n’est pas nécessaire pour justifier des prérogatives 
accordées aux Alliés qui nous aidaient 4 nous défendre et & qui toutes les facilités 
nécessaires étaient données pour poursuivre le but commun; de plus, soutenir que 
les Alliés ont joui du privilége de |’exterritorialité serait en démenti formel avec 
les faits tels qu’ils ressortent des documents de la guerre. Il nous faut done 
abandonner |’exterritorialité et voir si un autre principe peut étre invoqué pour 
justifier la présence de nos Alliés et servir de base a leur statut juridique.” 

Chapitre III, De la notion de service public appliquée au séjour des troupes 
alliées pendant la guerre, pp. 108-9: 

“La notion de service public qui est 4 la base du droit public, et sur laquelle 
s’appuie la théorie moderne de |’Etat, nous aidera mieux 4 justifier les mesures 
prises pendant la guerre a l’égard de nos Alliés. 

“En effet il est incontestable que les armées alliées ont joui sur le sol francais 
de nombreuses prérogatives; ces prérogatives leur ont été accordées parce qu’on 
considérait leurs troupes comme |]’émanation de la souveraineté de leur Etat; 
nous pouvons préciser en disant que l’armée alliée était un service public appelé 
& fonctionner hors des frontiéres nationales, et 4 assurer la défense du territoire 
quoiqu’en dehors des limites de celui-ci; ce n’est pas diminuer le mérite de nos 
alliés dans la guerre que d’affirmer qu’en défendant notre pays, ils défandaient 
indirectement le leur, et qu’ils ne sont venus en France que parce que la concen- 
tration des forces ennemies s’y est faite; ils assuraient le service public de défense 
de notre territoire et du leur; on peut attribuer l’indépendance dont jouissaient 
les alliés au point de vue pénal et disciplinaire 4 la nécessité d’assurer la liberté 
d’action des services publics étrangers: les armées alliées; on pourrait aller plus 
loin et dire que s’ils se soumettaient 4 nos lois et A l’autorité de notre haut com- 
mandement militaire pour toutes les autres questions les concernant, c’est qu’ils 
reconnaisaient ce partage de compétence comme nécessaire au bon fonctionne- 


ment des services publics francais auxquels ils étaient dans une certaine mesure 
assimilés’’. 
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Conclusion, p. 114: 


“‘Nous avons successivement rejeté l’occupation pure et simple, et l’exter- 
ritorialité comme base du statut juridique des alliés pendant la guerre; nous 
avons retenu la notion de service public comme étant la plus satisfaisante et la 
plus en rapport avec la théorie moderne de la souveraineté. 

‘Nous avons étudié l’indépendance compléte dont jouissaient les armées de 
nos alliés au point de vue disciplinaire et pénal, et l’abandon fait a leur profit 
par la France d’une partie de sa compétence pénale territoriale. 

“Nous avons vu d’autre part l’indépendance absolue des civils frangais par 
rapport aux autorités militaires alliées qui pouvaient tout au plus exercer par leur 


police un certain droit de contréle sur la circulation des habitants dans une zone 
limitée.”’ 


P. 116: 


“Nous admettons comme M. Cavaré l’idée de pouvoir parallélement exercé 
par l’armée étrangére et l’autorité territoriale; c’est 4 cause de ce parallélisme 
que nous préférons ne pas assimiler le statut de nos alliés pendant la guerre a 
l’occupation; faute d’un terme plus adéquat, nous avons parlé de la présence des 
trouples alliées et nous la considérons comme la collaboration d’un service public 


avec le service public correspondant d’un autre Etat dans un but commun de 
défense et de sécurité.” 


14. Maurice Travers, Le Droir PéNAL INTERNATIONAL, Paris, 1921, Tome II, 
PP. 346-347, 423-425. 


Para. 879"!.—“Le principe est que la loi pénale locale est inapplicable aux 
membres des armées étrangéres, amies ou alliées, autorisées implicitement ou 
formellement A venir, en cette qualité, sur le territoire. Cette régle découle, 
au cas ov il n’y a pas d’occupation, seule hypothése que nous envisageons ici, 
de la considération suivante. 

“Le membre d’une armée étrangére, pris en cette qualité, c’est-A-dire considéré 
comme partie intégrante de la for e publique de Etat étranger, ne peut étre 


soumis & la juridiction répressive locale sans qu’il y ait conflit avec la souveraineté 
de |’Etat étranger, et entrave & son droit de libre disposition de sa force armée. 
“En outre, le gouvernement, qui accepte la présence sur son territoire de troupes 


étrangéres, consent implicitement 4 ce que l’autorité étrangére conserve sur ces 
aves la juridiction exclusive qui est nécessaire pour le parfait maintien de la 
iscipline. 

‘Mais il faut, et c’est 14 une condition essentielle de l’immunité de juridiction 
locale, que le membre de l’armée étrangére ait été admis sur le territoire en cette 
qualité, par exemple, voir, infra, n°* 937 et 941, s’il s’agit d’un marin, qu’il soit & 
terre en service commandé. 

“S’il est, au contraire, dans le pays sans qualité ou mission officielle, la raison 
de l’immunité de juridiction disparait. Sa sujétion 4 la compétence locale n’im- 
plique plus que celle d’une personne qui, sur le territoire a un caractére purement 

rivé, 
é “Il nous parait inutile, pour qu'il y ait immunité, que les membres de Varmée 
étrangére forment une unité ou un ensemble d’unités de plus ou moins d’importance; 
un membre isolé, en mission officielle, a les mémes prérogatives, la rarson déja dévelop- 
pée s’appliquant pleinement. 

“T] est seulement nécessaire, nous le répétons, que les membres de l’armée 
étrangére, qui sont, en cette qualité, sur le territoire, y soient venus avec l’auto- 
risation expresse ou implicite de la souveraineté locale.”’ 

Par. 936.—‘“Les particularités, concernant la répression des infractions per- 
pétrées dans des eaux territoriales ou dans un port par un navire de guerre étranger 
ou & son bord, tenant & la nature de ce navire, l’on doit, selon nous, poser en 
principe que toutes infractions, commises 4 terre par des membres de |’équipage, 
sont soumises aux régles du droit commun lorsque leurs auteurs n’étaient pas en 
service commandé.”’ 

Par. 987.—“. . . V'intervention de la loi pénale et des juridictions répressives 
locales ne serait inadmissible que si elle constituait une atteinte 4 la souveraineté 
étrangére. 

“Or, il n’en est point ainsi en l’espéce. 

‘Des militaires ou marins, isolés ou méme réunis en territoire étranger en dehors 
de tout service commandé, y sont a titre privé, n’y incarnent nullement la force 
publique de |’Etat dont ils relévent.”’ 


Xx 








